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HE following T; muy mes that Part of the 
Law, which is peculiarly under the Adminiſtration 
of the Chief Juſtice of England, I preſum'd in 
regard to the Subject of it, to think of preſenting it to 
your Lordſhip; which your Goodneſs having been pleaſed 
to permit, it is with the leſs Uneaſineſs that J venture to 
make it Publick ; for I could not hope to introduce it into 
the Word with greater Advantage than under your Pro- 
JJ ͤ . 11 ATT TO. 7 OT e 
This was the real Ground of my Ambition, to dedicate 
it to your Lordſhip, and not to give my felf an Oppor- 
tunity of publiſhing how much I honour thoſe wonder- 
ful Talents; that have raiſed You to ſo high a Station: 
A private Character indeed may be ſet forth to Advantage, 
and many Virtues in it be made known by an Addreſs of 
this Nature, which might otherwiſe have lain for ever con- 
cealed: But your Lordſhip's is Publick and Conſpicuous, 
and can appear no where with ſo much Luſtre as when you 
fic in Judgment, where that vaſt Genius you are bleſs d 
with, ſhines forth to all the World, adorn'd with all the 
Improvements that Humane Art can furniſh, and ſupport- 
ed with the greateſt Courage and Integrity. 
And nothing leſs, My Lord, could give You that Com- 
mand of all the Variety of rere which comes before 
You, and that Facility with which You diſpatch it: The 
moſt intricate Points of Law, that have for Ages lain in 
Confuſion and Obſcurity, when they fall under your Lord- 
ſhip's Conſideration, receive ſuch Light, are ſtared and ex- 
plain'd with ſuch exact Method, and ſuch Propriety and 
Beauty of Expreſſion, that the moſt Police Compoſitions ap- 


pear 
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I The DEDICATION... 
pear not more Elegant, nor the moſt Demonſtrative more 
Convincing: This, My Lord, is the recable Part of the 
Exerciſe of your Authority, being no Violence to that ge- 
neral- Humanity which you delight to ſhew % all Mankind: 
But the Duties of your Office” require You" ſometimes to 
put on another Character and to ſhew 35 awful Face of 
Juſtice, ro curb the Rage of an unruly Peop 


eople, and to 
tright them into their Duty by che Terrors of the Law; 
and tis with Pleaſure. all good Men ſee your Lordſhip pur- 
ſue the prevailing Vices of the Age with ſuch Zeal. and 
Indignation, that Crimes no longer appear leſs odions for 
being faſhionable, nor are the more ſecure from Puniſh- 
meat. for being pops... l 
Theſe, My Lord, are Bleſſings which the whole Nation 
ſhares in, and have an Influence upon all Parts of the ci- 
vil Adminiſtration: But we, who have the Honour to at- 
tend your Lordſhip at the Bar, are in a more particular 
Manner to acknowledge our Obligations, for that Candor 
and Condeſcenſion with which You treat us: The Encou- 
ragement You give to our weak Endeayours, no leſs en- 
gages our Affections, than your comprehenſive Knowledge 
and clear and accurate Judgment command our Reverence 


and Eſteem. 


Such Goodneſs charms all that approach and feel it; 
and it was with univerſal Joy we ſaw your Lordihip's Firm- 


neſs to the preſent Eſtabliſhment, and great Services to 


your County, diſtinguiſhed lately by an Acceſſion of Ho- 
nour from his Majeſty, whoſe Wiſdom in conferring his 


Favours has eminently appeared, by the many ſignal Be- 
nefits the Nation has received from thoſe who have the 


Honour to ſerve Him. I am with the greateſt Reſpect, 
3 My Lo Rp, 
Tour Lordſhip's 
Meft obliged, © 
And moſt Humble Servant, 


William Hawkins. 


THE 


OTHING is more common than to hear thoſe who 
N | have taken only a ſuperficial View of the Crown- 
Law, charge it with numberleſs Hardſhips and un- 
diſtinguiſhing Rigour ; whereas thoſe, who have more fully 
examin d it, agree, that it wants nothing to make it admir d, 
for Clemency and Equity, as well as Jufice but to be un- 
derſtood : It is ſo agreeable to Tags that ewen thoſe who 
ſuffer by it, cannot charge it with Injuſtice; ſo adapted to 
the Common Good, as to ſuffer no Folly to go unpuniſhed, 
which that requires to be reſtrained; and yet ſo tender 
of the Infirmities of Human Nature, as never to refuſe 
an Indulgence, where the Safety of the Publick will bear it; 
It gives the Prince no Power, but of doing Good; and re- 
ſtrains the People from no Liberty, but of doing Evil. 
It would be needleſs therefore to ſay any Thing of the Uſe- 
fulneſs of this Treatiſe, could I be 10 happy as any Way to 
wi come up to the 27 of it, which was, to vindicate the Ju- 
ſtice and A leneſs 1 the Laws concerning criminal 
” Matters, and to reduce them into as clear a Method, and 


explain them in as familiar a Manner, as the Nature of the 
Thing will bear. . 


Had ary of thoſe great Men, who formerly have written 
on this Subject, gone through the whole Law relating to it, 
all farther Attempts of this Kind had been unneceſſary. The 
Treatiſe, publiſhed under the Name of Sir Matthew Hale, 
is indeed very uſeful, and written in a clear Method, and 

with great Learning and Judgment ; but is certainly very 


imperfect in the Whole, and ſeems to be only a. Model or 
a Plan 
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The PREFACE. 
Plan of a Wark of this Kind, which is ſaid to have been in- 
tended by him. eee ee eee hn. 
Sir Edward Coke's third Inſtitute is alſo a Treatiſe of 
great Learning, and not unworthy of the Hand that pro- 
duc d it; but yet it ſeems by: mo Means a compleat Work, 
many conſiderable Heads being either wholly omitted in it, or 
barely touched upon. e e 3 
The Treatiſe of Sir Will. Staundforde ſeems fo be(rurit 
with preat udg ment, hut he tales in a ver) ſina l Compaſs, 
ſearce mentioning any Offences under Felonies © © 
As for the Treatiſes of Lambard, Crompton, Pulton, 
and Dalton, they having an Eye chiefly to the Direction 
of 7 uſtices of 3 ; and, treating of the Crown-Law no 


a. r ks . 


5 fariher than as it concerns them, are far from being com- 


dt Gee e ... 1 NI : 4 
yon the whole, I apprehend that none of the Authors 
before mentioned were ſo perfect, but that, by reducing all 
the Laws relating to this Subject, under one general Scheme, 
they might generally be underſtood with much leſs Difficulty 
than they have hitherto been. This 'twas induc d me to write 


on this Subject, and I hope to fimſh the Whole in two Books, 


propfng i this Fir 10 Pew te Nature of criminal Of 
fences _ in the Second, the Manner of bringing Offenders 
to Puniſhment. "Yo 155 


The 


ods. . 


— wy 


eo 


8 
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The Editor S Preface. 


N this F: dition trek, of the Statutes aide ſince 
the Author rote, relating to the Subject of this 
Treatiſe, have been added. Care has alſo been taken 


to make additional References to the Reports publiſhed 


ſince our Author finiſhed this Work, and to Sir Mat- 
thew Hale's Hiſtoria Placitorum Coronæ. Such Re- 


| ferences as only tend to confirm what is advanced in 


the Text are thrown into the Margin; but where new 
Points or Differences ſeemed to oceur, it was thought 


proper to place them, together with the Abſtracts of 


the Statutes, by Way of Addition at the End of each 


Book; by which Means the learned  Serjeant s Work is 


kept unmixed with any Thing of the Editor's, and 


the Pages of this Edition are made to correſpond with 
thoſe of the Former, ſo that References to our Author 


from the Modern Books may be turned to with equal Eaſe 


ag 


G. L. Scott. 
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GAL ? 


. L PI dener are kat? 
dle. to be puniſt*d''as Criminal 


8 . themſelves, either, 


1. In * of their Want of Rea- | | 


ſon: Or, 
2. In Reſpect 
che Fower of others, ch. I, 


0 nnd d f in relation to in 


Perſons againſt whom they are committed, 
are _— 


Such as are more immeditel — 


1 God: Or, 


2. Such as are more immediately 4. 


Man. 

Offences more immediately againſt 
God are either by Common Law or by 
Statute. 
| Thoſe at Common Law are ei ider ca- 
pital or not capital. 

The capital are of three Kinds. 
. Hereſy, ch. 2. 
2. Witchcraft, ch. 3. 
5 Sodomy, ch. 4. 


Thoſe not capital are either by com- 


mon Law or Statute. 


Kinds, 
1, n againſt God, & 5. cel . I, 


The Pleas K the Crown. 


Offenders, unleſs they can ex- 


of chely Subjetion to | 


Thoſe by Common Law are of ive 


TE of” ah at the Seripears, ch. 5 
2 cf 4 

3. Impoſtures in be ch. g. ſect. 3. 

4. Open Levidneſs folly - ſeandalous, 


"es ſeck. 4. 
Aut We eſta· 


Seclitious Words 
bliſhed Nelgzon, ch. 5. ie. 6. 


5 


. 


Thoſe by Stitute are two-fold. 
1. Such as are againſt Religion i in ge- 


neral. = 

2, ſuch as are againſt che eſtabliſhed 
Church, 

Thoſe 


againſt e in general are 
of four Kinds. c 


6. ſect. 1, 2, 3. 


2. Profane ſwearing os Curſing, ch. 
6. 4 


3. Drunkenneſs, ch. 6. ſect. g. 
4. Reviling the Lord's s Sappers ch. 6. 


| 1 "© "hs 


Thoſe againſt the eſtabliſhed Church 
are three-fold. | 


1. Such as concern al Perſons in ge- 
neral. 


2. Such as more ers Fo y relate 

to thoſe of the Popiſh Religion. 

3. Such as more immediately regard 
Proteſtant Diſſenters, ch. 16 


b Thoſe 


I, W of the Lords Day, 4 5 


14 


An Analyf 17 the 


Wi which coticern all Perſons i in ge. 
neral; are either, t High Freakertiepending ur ff 
1. Againff the Mo "GA. event Statutes, there are three Species. 

Or, 1. Offences in upholding or favouring | 

2, . accepting or holding an Office the Power of the Pope. 

out due Conformity to the | /\ 2. Offences againſt the Proteſtant Suc- 


— 


Church, ch. 8. Or, ceſſion, ch. 17. ſect. 85. 
3. In Teaching School without con- 3. Offences in liſting Men without the 
for to the pare cc 9. Or, [ | King? py „. ſect. 864 
45 comunf” ch. 10, | Of Offene in uphoklieg or fayour- 
C im. 1 % A & ui the Pour of 


* Species. 
Ihoſe relating more immediately | olling the Pope's Power, ch. 17. 
Perſons of the Popiſh Religion, are on” 72. 
four Kinds, . Putting in Ure Popiſh Bulls, ch. 
I. Popiſh Recuſancy 3 171 ſect. . 
2. The Offence of f Hein yay heating: . 14. Perve#ting others, or being pervert- 
of Maſs, or other Popiſh Service, ed to Popery, ch. 17. ſect. 76. 
ch. 13. 1 4. Receiving Popiſh Orders or Educa- 
} 


z. The Offetice of not making a e tion in Popiſh Seminaries, and not 
claration againſt Popery, ch. 14. ſubmitting, &c. ch. 17. ſect. 79. 
4. The Offence of mer or en-] 5. Dr, ch a ſecond Tender of the 
couraging | the rim ion; M. Oatys, Mut: ſect. 84. 
1. In — or receiving ; Popiſh E. 1 conies more 333 againſt the 
by ch. 1 fl. ſect. 1, 2, 3. Or, | King are of five Kinds. 
4% In ptoſeſſing the Popiſt: Religion; | - --be Offences relating to the Sim er But- 


. 


ch. 15. from ſect. 4. to ſe. 15. lion. 
Or, 2. Offenees againſt the Kings Council, 
3; In byingor fllg Pap Books, 1 "ah. $6 SAD. 2] 1 
ch. I5. ſect. © 3. The Offence of paſſing beyond Sea, 
do ſerve a Foreign Prince, ch. 18. 
Offerices more 1 ſt ſect. 10. 


„ The Offence of imbeitlng de 


Man are either more immediately againſt | _ 
King's Armour, ch. 18. ſect. 12. 


the King, or more imm med againſt 


the Subject. g. The Offence of 8 a Popiſh 
Thoſe more nean againſt the Prieft, ch. 18. ſet. 14. 
King are either capital or not capital, | Of Felony relating to the Coin or Bul- 
The capital are either, I lion, there are three Species. 
15 High Treaſon: Or, | 3. The Offence of debaſing i it, ch 18. 
2. Felonies. 19. _- 
High Treaſon is either, 2. The Offence of unlawfully diminiſh- 
1. Such as is within 25 E. g. and other ing it, ch. 18. ſect. 2. 
Statutes grounded Upon it, and ex- | 3. The Offence of endeavouring by | 
ns it: Or, extraordinary Means to increnſe it, 
uch as e upon ſubſequent ch. 1 8, ſect: 7, * 201 
Statutes. 1 I 
. Of Offences more Sg wn ni 
of Treaſon within 25 Ed. 3. there are | the King, not capital, there are two Each. 
four Species. i. Premunire. 


1. That which immediately concerns | 2. Miſpriſion. « to 
the King, his Wife or Children, | Offences coming under the Notion of 


ch, 17. ea. z 3, 4, Cc. Præmunire, are either, 
2. That which concerns his Office in | 1. Againſt the Prerogative of the 
the Adminiſtration of Juſtice, ch. Crown : Or, 
17. ſect. 46. 2. Againſt the Authority of the King 
3. That which concerns his Seal, ch. and Parliament, ch. 19. ſect. 44. 

7 ſect. 48. Of Offences of this Kind againſt the 
4. That which concerns his Coin, ch, | Prerogative of the Crown, there are nine 
17. ſect. 54. | Epecrs, ::- {3 719% refit” 

| e 1, Making 
4 


ne 


Ng 


priſion of Treaſon, ch. 20. 


rent here, ch 


| Miſpriſion of 


ha- uf the" robe 
1. Mae er papaf Bun ch. 19. 4. Spreading falſe Rutibuts' hain. 
$4 Fan "15th ONS nne 5 Bu . the Kip 65 Kings a Eo rn- 


Charging bet With & Beach 4 
nana 5 23. ſe + 


ti b . of kim, 
5 inſt tho ben Ti- 


1: Tet, 21. 1. Peny? Ic Tick a" 24. 
5. Ferse TED or r conſt 2 2. Reflly 78 take Go Otto lc 
Biſtopri — band 3 4 by 7 Io n | 
* Maintaining Pope's 8 * A | 
9 ch. 19; 15 Merry | d Oaths, thee are tw6 
7. 2 Ams Dei, Ei 19˙ ſet, 9 The DRE of 
| 0 7 3000 uiteck oy” C oo | 
= Crndithrinys to the Mattie? of | fekt. It EHM 
24 Popiſh Ser N ch. rg, KR. 26. 5 Tbe Offence of fuſing the « Outs 
9. Refufing the Oaths, eh. 19. fee. 27: ied by Statute; | 
| of -Difences in Refuſing the One 
Miſpriſions more irnmediately alt | required by Statite, there are fy 
the King are eirber Negative or 'Poſirive. | Kin 1 
The Negative is commonly « called MI- | 1. The Ofpense ef eafiitngs the 'Oiths 


* I anee and Sypremacy, ch. 


Poſitive Miſpriſions af this king eiche! 
2 to Miſpriſion of Treiſens of — 17 . — of refiiſmg the Oath 
11. f Abjuration, ch. 1 ſoct. 6. 


"a fach Miſpriſions, amoditits 00 Ys 7 4 _ 1 xt Mais 

Miſpriſions of Treafon; there is only one | © © Offices" more aninedlat ee 
Species; N og Sn not r- oy Subject are either capita or not 
f 21 r 


cap EA 6 ; 
Of ſuch Mif 0 ions not amotinting' to ie Gipirat a are either by the Common 
reren, chere re four L or by Statute. 


17 (886 20. 
167 4 Suf- 


*+ > 


ef: 01 13 141 45 33} 


0% 


Kinds, Thoſe by the Common Law a are com- | 
I. Contemr py againſt the Kants Pa- mi itted either, NZ 91015 1171 
kzcce or Courts of Juſtice, ch. 21. 9 Againſt the Life of a Man; 
2, Contempts againſt his Prerogative, 2. Againſt his Gbods;' or, 


ch. 22. nah bi 3. Againſt his Habitatjon or, 
3. Contempts againſt his Perſon or 4. Againſt publick Juſtice. 2 
Government, ch. 23. 
4. Contempts againſt his Title, FY 44. Thoſe againſt x the Life of a Man : are 
Ge Contempts againſt the King's Pre- either, 


—— 


rogative, there are three Species. 4 Caſual, not 18 e 


1. Refuſing to aſſiſt him for the Good | | Default or Procurement of [ay 
of the Publick, ch. 22, ſect. 2. o&. 26; Or, 
2. Preferring the Intereſts of a Vs: 2. Sucli as come under the Notion'« of 


reign Prince to that of dur own, HFlomieide, bein - Wig gecafioned by a 


ch. 22. ſect. 3. Man, ch. 26. ſe 
3. Diſobeying the King's lawful Com- "Of Homicides there ; are two Kinds. 
* mands or Prohibition, ch. 22. ſect. 4: 1. Such as is committed Ne a 
Of Contempts againſt the King's Per- Nan's own Life, ch. 2 
ſon or Government, thete are ſix Kinds. 2:. Such as is compirtes Sink the 
1. Charging the Government with Op- Lite of another. 
preſſion or weak Adminiſtration, 
ch. 23. ſect. 2. of Hemnicide againſt the Life of an⸗ 


2. Ning an A& which impliedly en- other, there be two Kinds. 
courages Rebellion, ch. 23. ſect. 4. 1. Such as amounts not to Felony. 
3. Endeavouring to frighten the King | 2. Such as amounts to Felony. 
into a Change ef his Meaſures, ch. | Of fuch Homicide not amounting to 
23. ſect. 4. | Felony there are two Kinds, 
__ 1, Juſtifibe 


Kinds. 


are two Kinds. 


there are three Kinds. 


ſtances. 


_ 
. 


A Juſtißable. FS 3 
2. Excuſable. 
Jane Homicide | is either 4. a pubs. 
lick or a private Nature. | 


That of a We Nature is. of two two | 
Kinds. ET 


. Such as s happens in the due Exe- 
cution, ch. 28. g. eck. 4. „ and 


2. Such as in the due. Ad. 3. 


.  vancement o publick J aſtice; _ 
Of rr 


We. Such, as, happens, in Criminal, *Þ 


28. ſet. 11. And 


2. Such as happens in Civil. Cauſes, | 
ch. 28. ſect. 17. 


Of juſtifiable Homicide of ry private K 


Namure there are two Kinds. 
1. Such as happens in killing a Wrong: | 
Dioer, ch. 28. ſect. 21. 
2. Such as happens in killing an inno- 
cent Perſon, ch. 28. ſect. 26. 
Of excuſable Homicide there are two 


10 Homicide per inſortunium, ch. 29. 
5 

N Homicide 37 aal ch. 29. 
7 ſeck. a 1 to r 9. 3 k 1 3 


Homicide 1 a Tak of . 
amounting to F dd. is either Wich or 
without Malice. at 
That which is without Malie 1 
called Nee or Aare, 


ch. 20. 2 N "| 70 


ok! 


Of ſuch Homicide with 2 Mas 0 there 


17 „ N 
1 


1. Murder, ch. 31. a 
2. Petit Treaſon, ch. 32. 
Of Murder there are two Kinds. 

1. Such as is done with expreſs Ma- 
wi. | 

2. Such as is done with implied Ma- 
e 

of Murder done with expreſs Malice, 


55 Such as happens in Dudlling, ch. 31. 

e. B3, | 

2. Such as happens in killing ano- 
ther without any Provocation; or 
but upon a flight one, ch. 31. ſect. 
32. | 

3. Such as happens ns in Killin one 

2 : 


whom the * intended 
to hurt in a leſs Degree, 31. ſect. 
38. 


1 done with implied Malice, 
generally 2 in the N In- 


4 el of the 


— 


1. Where the principal Intention is to 


commit another 8 5 5 1. 


ſect. 41. 

2. Where che principal Deſign 

2. Where he principal N be pee 

not intended againſt the Perſon of 
him who happens to he fals, ch. 

31. _— 46. 

Where the ier 

* a third Perſon, ch. 31. ſect. 


1 * „„ de dies Belen 5 to 
eſcape from an Arreſt ch. 31, ſect. 


35. | 
5. Where the prin cipal Purpoſe ; is to 


ep wn eg Authority, ch. 31. 


ſect. 59. 
6. Where no Miſchief is intended at 
all, ch, 31, ſect. 61. 
Of Petit Treaſon there are three Kinds, 


Ch. 32. | 

: 1. Where a OY kills his Maſter. 
2. Where a Wife kills her Husband. 

4 Where an n Feen kills 
1 | 33 


Ot ca vital, Offences at Common ; 
| againſt the Goods of another, there are 
to Kinds. 0 

. 8 Simple Larceny. 7 
** 2. Mix d Larceny. 
05 {imple Larceny, there are alſo two 
1. Grand 3 th 225 ſect. 1. 
2. Petit Larceny, ch. 32. ſect. 3 1. 


Mcd Larceny is either from * 


* of a Man, or from his Houſe, 
B. 3 
Of mix: d Larceny from the Perſon 
there are two Kinds, 
1. Robbery, ch. 34. 
2, Larceny from the Perſon, ch. 35. 
Alſo there is another Offence of this 


Nature call'd Piracy, ch. 37. 


Ca pita Offences at Common Law a- 
in 
two Kinds. 

I, Burglary, ch. 38. 

2; Arſon, ch. 39. 


Offences more immediately againſt the 


Subject, made capital by Statute, are ſuch 


as are committed. . 
i. Againſt Women, (and of theſe 
there are two Kinds, 
1. Rape. 
2. Forcible Marria ge.) 
2. Againſt the . 0 Marriage, 
ch. 43. 
3 Againſt 


the Habitation of a Man are of 


tl 


n 
tl 


me Of 


„% ee 


3. Againſt the Members of a Man's 
| Body, ch. 185 | 

4. Againſt Records, ch. 45. 
;. Againſt Cattle, ch. 46. 
6. By Purveyors, ch. 47, 
7. By Soldiers and Mariners, ch. 48. 
8. By Hunters, ch. 49. 


9. By Forgers of falſe Deeds, ch. 


50. 
10. By Gaolers, ch. 5 
11. By Tranſporters of Sheep or Wool, 
R 7 
12, By Servants, ch. 53. 
13. By Egyptians, ch. 54. 
14. By Cutters of Pow-dike, ch. 55. 


15. By Treſpaſſers on the Borders, 
and Rioters, ch. 56. 


16. By Bankrupts, ch. 57. 
15. By Counterfeiters of Bank-Notes, 


Exchequer-Bills, Stamps, South-Sea 
Bonds, Lottery-Orders, Sc. ch. 58. 


Offences more immediately againſt 


the Subject not capital, are of two 


Kinds. 

1. Miſpriſion of F elony, ch. 59. 

2. Other inferior Offences. 

Such inferior Offences are of two 
Kinds. 


1. Such as amount to an actual Di- 
ſturbance of the Peace. 


2. Such as do not amount to ſuch a 


Diſturbance. 
For the Prevention of the former of 
theſe Kinds of Offences, the Law has 
provided two Remedies. 


1. By Surety for keeping the Peace, 


ch. 60. 


2. By Surety for the good Behaviour, 
ch. 61. 


Of the abovementioned Offences a- 


mounting to the actual Diſturbance of | 
the Peace, there are two Kinds. 


1. Such as may be committed by one 


or two Perſons. 


2. Such as * a greater Num- 

ber. 

Of thoſe which may be committed 
by one or two Perſons there are four 
Kinds. 

1. Aſſaults, ch. 62. ſect. 1. 

2. Batteries, ch. 62. ſect. 2. 

3. Affrays, ch. 63. 

4. Forcible Entries and Detainers, ch. 

64. 

Of thoſe, which require a greater 

Number of Perſons, there are three 


Kinds. 


1. Riots, ch. 65. ſect. 1. 
2. Routs, ch. 65, ſect. 8. 


Pleas of. the Crown. 


2 Unlawful ne ch. 65. ſect. 
[+ 


Of ſuch inferior Offences not amoutit- 
ing to an actual Diſturbance of the Peace, 
there are two Kinds. 

1. Such as are committed by Officers. 
2. Such as are committed by common 
Perſons without any Relation to an 
Office. | 


Of Offences of this Nature committed 


by Officers, there are three Species. 


1. Neglect or Breach of Duty, ch. 
66. 


2. Bribery, ch. 67. 
3. Extortion, ch. 68. 


Of Offences of this Nature, commit- 
ted by private Perſons, without any 
relation to any Office, there are two 
Kinds. 

1. Such as are infamous and groſly 
ſcandalor, proceeding from Prin- 
ciples of down-right Diſhoneſty, 
Malice or Faction. 5 

2. Such as are of an inferior Nature, 


and neither infamous nor groſly 
ſcandalous. 


Of Offences of the firſt Sort, there are 
ſox Species. 

I. 1 ch. 69. 

2. Forgery, ch. 70. 

3. Cheats, ch. 71. 

4. Conſpiracy, ch. 72. 

5. Libels, ch. 73. 
6. Keeping of a - Bawdy-houſe, ch. 
74. 


U 


Of Offences of ha latter Sort 1 
are two Kinds. 


1. Such as more immediately affect 
the Publick. 

2. Such as more immediately af- 
fect the Intereſts of particular Per- 
ſons. 

Of thoſe which more immediately 

affect the Publick, there are four 

Kinds. 

1. Common Nuſances, ch. 76. 
2, Monopolies, ch. 79. 
3. Foreſtalling, Ingroſſing, and Re- 
grating, ch. 80. 
4. Barratry, ch. 8 1. | 
The moſt remarkable Kinds of com- 
mon Nuſances are, 
1. Such as relate to Highways. 


2. Such as relate to Publick Houſes, 
ch. 78. 


Thoſe 


unn r 
„ 9 
8 * 


Thoſe which relate to Highways come 
N a two- fold Conſideration. 
. As they relate to Highways in ge- 
e ch. 76. 


cular, c 
Of the Offences abbr edel 
more immediately affecting the Inte- 


reſts of particular Perſons there are 
three Kin 
* Uſury, ch. 82. 


At Analyſis, &c. 


2. As the relate to Bridges i in part. 


three Species. 


1 
& of Fs 
$5, * 


2. Maintenance. C 

3. Buying or ſelling a pretended Tide, 
ch. 

' Maintenance is two-fold. _ . 

1. Ruralis, ch. 63. ſect. 2. 
2. Curialis, ch. 83. ſect. 3. 

Of Maintenance Curialis there are 


1. General Maintenance, ch. 83. ſect 4. 
2. Champerty, ch. 84. 
3. Embracery, ch. 85. 


3 


— 


n 


1 
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HE Guilt of © offending agalnſt any Law whatſoever, n 
ceſſarily ſuppoſing a wilful. Diſobedience; can never [juſtly 
be imputed to thoſe, who are ei uncapable of underſtand· 
ing it, or of co conforming themſelves to it: Therefore, — ;.- a. 

1 come to the ſeveral Kinds : Offences, I ſhall ſhew what 


in the: Commiſſion, _ 


Degrees of Diſcretion and Freedom are 


them; for the better Underſta ang Whereof, I ſhal conſider what Of- gr : 
fenders are excuſable, 2 10 ene 01 25 b _ 


| If In reſpect of their Want of Reaſon; er 5 wg 
2. In reſpe&t of their Subjecion to the Power of others, 


a N 
ww, * o * - , * : : * 6 "" 
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1 Of Perſons who may be ehiley, &c. Book I. 
* H.P.C.10, Se}, 1, As to the firſt Point it is to be obſerved, 4 That thoſe who 
43, b5- , are under a natural Diſability of diſtinguiſhing between Good and Evil, as' 


Pult. 
Dal. * 95. Infants under the Age of Diſcretion, Ideots and Lunaticks, are not puniſh- 


6,656, able by any criminal Proſecution whatſoever. [II | LY 
170 21) Sali. 2. Indeed it was h anezentiy holden, in Reſpect of that high * Re- 
3 H. 7. 1.b. card which the Law has for the Safety of the King's Perſon, That a Mad- 
OT man might be puniſh'd as a Traitor, for killing or offering to kill the King; 
16, 5 &c. but this is contradicted by the later Opinions. 
7 wy ng b. Se. 3. And it ſeems agreed at this © Day, That if one, who has com- 
324, * mitted a capital Offence, become Now Compos before Conviction, he ſhall 
* Lunatick not be arraighed ; and if after Conviction, that he ſhall not be executed. 
pardoned Se. 4. But by 12 Anne, 23. which ſeems to be agreeable to the? an- 


Regiſt. 
Fit, c . cient Common Fg, a dangerous Madman may be kept in Priſon till he 


© 3Inſt. 46. fecqyer his Si es; Ind by ti Commoii Law, if ik be doubtfyl whether a 
7 00h Criminal, & | 1 Ms Trial in * appt ch in Truth 


| Arance a 7 an be { 
Co. Lit. 247. Of Hot, it {hall be tried by an Inqueſt of Office, to be returned by the She- 
x & I. F. C. riff of the County wherein the 3 ſits; and if it i he found by them that 
2H: F.C. 0. the Party only feigns himſelf mad, * and he ſtill refuſe to anſwer, he ſhall 
3 Inſt. 4,6. be dealt with as one that ſtands mute. 
& 4 1% Sec. 5. And if one who wants Diſtretion commit a Treſpaſs againſt 
26AM pl. z7. the Perſon or Poſſeſſion of another, he ſhall be compelled 1 in a civil Action 
* 52, be. to give Satisfaction for the Dama ge. 
. TY Ses. 6. And ey ab is e 
© 26 Aſſ. Pl. 25. tary Drunks { gy of as much g if he been n ſober. 
_ Coron. Self. 77 N 11 1155 a M n t do 1 0 utter or other Crime, 
1H. H. P. C. is a © principal Offender, and as much puniſhable as if he had done it himſelf. 
; Set. 8. And if it appear by the Circumſtances, that an Infant under 
Wal = '*7* the Age of Diſcretion could! diſtinguiſh between Good and Evil, as if one 
Age of nine or ten Years kill another, and hide the Body, or make 
9 Excuſes, or hide himſelf, he may be ganvited and condemned, and forfeit, 
Sax, „ c. as much as if he were of full Age. But in ſuch a Caſe the Judges 
d2R.A.547- will in Prudence reſpite the Execution in order to get a Pardon: And it is 
Rat 13% ſaid, That if an Infant apparently wanting Diſcretion be indicted and found 
35 H. 6. 1 l. b. ouilty of Felony, the unions themſelves may diſmiſs him without a Par- 


Co. Lit. 247. b. 
Bro. Coron. 6. don, Sc. 


Dalt. ca. 95. As to the ſecond P oint, viz. How: far e 3 to be excuſed who are 
1 H. H. P. C. under the Power of others: | 


1.8 5 Sec. 9. 1. A Feme Covert is fo ih favoured in Reſpect of that 


1 H. H. P. C. Power and Authority Which her Husband has over her, that ſhe. ſhall not 


hel 9 ench whatever, thro' his volun- 


32 \ ſuffer any Puniſhment for N en Theft in Company with, or 
EH p. & 43, by Coercion of, her Husband. LAS | 
44- $e#. 10. Neither ſhall ſhe be deemed 8 *" 002 3 for receiv- 


9 


| Pale ca. . 


12 AT Pl. 30. : by. xk bate Command %&f het Hutand, or be guy of 7 | N 6 
3 H. 7. 1. b. or Robbery, in Company with, or by Coerclon « » her Hucband, ſhe is 
+, puniſhable as much as if ſhe were Sole. | | 
74133. Sek. 12. Alſo a Wife may be indicted ne with her Husbang, 


rr and condemned to the Pllery with Him for the Be 2 Bawdy-houſe; 
S P. C. 16. F. for this is an Offence as to the Government of the Houfe, in which the 

H. P. C. 435. Ws . = 

55. Ce —_ 61. 1H.H.P. & 2 af 9s ner 

ro. Coron 3 1 A 27, 434. o. In | 1 77 ere | © m Keyl. 

EF S. P. C. 26. c. 142. c. * Pede . 6 l e C, 65. 


1 H. H. P. C. 44, 44. l. FT & 6s. 8 tg Rs 3 40. Fitz. Crew. 199. B. "T8 8. 34. 
Queen and Williams, Mich. 10 Annæ. 1 Salk. 384. 


8. 34: 


Chap: 2. of: hrs CNV 
Wife has a principal Shaw; and alſo ſuch an Offence a8 ma cal 
preſumed to be managed by the Iftrigucs of her Sex. wy gi N 
Sell. 13. And generally -a Feme Covert ſhall anſwer as nnch ub if the 7905.7 t. 
were Sole, for any Offence, Bot eapital, againſt the Common Law, or Sta- 1 Sid. 410. 
tüte; and (if it be ef ſuch u Nature that it may be committed by her alone, 3 
without the Coneurrencs of the Husband) ſhe may be pufliſhed for it with- \ Ney 3 
out the Husband, by Way ef Indiettnent, which being d Proceeding ground. Savil 28, 
ed merely on the Breach of the Law, the Husband ſhall not be elated 1 Rot. Rep. 
in it for an Offence'to which hee is no way privy, And" if a Woman bring 23 133. 
a malleious Appeal for the Death of her Husband, known by her to be a- Cro. 8 ate. 
live, ſhe thay de itnprifone@'for her falſe Appell, till ſhe rake © Fine to the gr ©-51-b. 
King, and the Husband ſhall go at large. But if a Wife incur the For- 2H, 4.77. Pl. 
feiture of a penal Statute, * the Husband may be made a Party to an Action 3 
of Information for che lame, (as ke may be generally to any Suit for a Cauſe 35, [mpri- | 
of Action given by his Wife ) and ſhall be liable to anſpoer what hall be fone. 300. 
| recovered there. 45 Gf - *Seethe Cita« 
"i. 14. 2. Mather a Ge, foe #Seriade, ale excuſed the Comtaion nn 
of any Crime, whether capital-of not capital; by the Command or dare * Tafia ch. 


CY 
3 
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$48; 1. As to the firſt Point it any: That among ese Hereſy 
is taken to be à falſe Opinion repugnant to ſome Poitit of Doctrine clearly 
revealed in Scripture, and either abſolutely e eflential to the Chriſtian Faith, 
or at leaft of moſt hi Importance. 405 
Sec. 2. But it is impoffible to ſet Hon all the particular Errors 
N may properly be called Hetetical, concerning which chere are, 


and 
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3 Inſt. 42. 
1 Ro. Re. 110. 
2 Bulſt. 300. 


5 O0. 58. 
1 And. 191. 
2 Leon. 199. 
3 Lev. 314. 
1 H. H. P. C. 
407, 408. 


5 Co. 5 8. a. 
27 H. 8. 14 b. 


F. N. B. 269. 


3 Inſt. 43. 
H. P. G. 5 


4 +7 
- 
0 4 
* * 


3 Int. 40. 
H. P. C. 3. 


See Bro. He- 
2 Roll. Ab. 


F. N. B. 269. 

5 2 Oo. 56,37. of Hereſy, within his own Dioceſe, and proceed = Church-Cenſures a- 
nſt O. 

H. P. e © 

Gibſon 401, 


12 Co. 56, 
3 laſt. 40. 


and always have been, ſo W intricate Diſputes, However "Ry I: E. * 
which erected the High-Commiſſion-Court, having reſtrained the ſame. fr 


- adjudging any Points to be 'Heretical, which have not been determined to be 5 
ſuch either by Scripture, or by ſome one of the four firſt General Councils; 


or by ſome other Council, by expreſs Words of Scrippure, or by the Par- - 


liament with the Aſſent of the Convocation, it has been fince; generally 
| holden; that theſe [Rules wall be good Walen to Lahde Courts in 
Relation to Hereſ. 

Selt. 3. As to che Song ; Pp vi. B whom Hemel: is .coonteable; 
it is certain, That the Convocation may declare what Opinions are Hereti- 


cal: But it hath been queſtioned of late, Whether they have Power at this ; 


Day to convene and convict the Heretick 5 
Se. 4. However it is agreed, That every Biſhop may convict x Oe oak 


gainſt thoſe who ſhall be convicted; but it is ſaid, That no Spiritual Webs | 
who is not a Biſhop, hath this Power; and it has been a, 

ther a Conviction before the Ordinary were a ſufficient. Foundation = 
to ground the Writ, de Hæretico comburendo, ab it is agreed that a Convietion 
before the Convocation was?: Wo 

Sect. 5. By 24 H. 8. g. the Archbiſhop of either Province may cite nog 

Perſon before bim for Hereſy, if the immediate Ordinary either conſent 
thereto, or do not his Duty in puniſhing the ſane. Ee 
Sec. 6. But it is certain, that a Man cannot be proceeded againſt at the 
Common Law in a Temporal Court merely for Hereſy ; yet if in Main- 
tenance of his Errors he ſet up Conventicles and raiſe Factions, which may 
tend to the Diſturbance of the publick Peace, it ſeemeth that he may in this 
Reſpect be fined and impriſoned upon an Indictment, Sc. at the Common 
Law. 


Sect. 7. Alſo a Temporal Judge may incidently take Knowledge Cho) i 


ther a Tenet be Heretical or not; as where one was committed by Force 


of 2 H. 4. 5. for ſaying, that he was not bound by the Law of God to 
pay Tithes to the Curate : And another for. ſaying, That. though he was ex- 
communicate before Men, yet he was not ſo before God. The Temporal 
Courts, on an Habeas Corpus in the firſt Caſe, and an Action of falſe Im- 
priſonment in the other, adjudged neither of the Points to be Hereſy with- . 
in that Statute ; for the King s Courts will examine all Things which are or- 
dained by Statute. 


Sect. 8. Alſo in a Quare ech, if the Biſhop plead chat he e 


the Clerk for Hereſy, it ſeems that he muſt ſet forth the particular Point, 


that it may appear to be Heretical to the Court wherein the Action is brought, | 
which having Conuſance of the original Cauſe muſt by Conſequence have 
a Power as to all incidental Matters neceflary for the Determination of it ; 
and, without knowing the very Point alledged againſt the Clerk, will not 

be able to give Directions concerning it to the Jury, who (if the Party be 
dead are to try the Truth of the Allegation. 

Sect. 9. But if a Man be proceeded againſt as an He in the Spiri- 
tual Court pro ſalute anime, and think himſelf aggrieved, his proper Re- 
medy ſeems to be to bring his Appeal to a higher Fcclefiattica Court, and 
not to move for a Prohibition from a Temporal one, which, as it ſeems to 
WITS cannot g determine or diſcuſs, What tat be called. A 
reſy. 

Ser. 10. As to the third Point, vi. 7 * Hereſy is nihble; 
there is no Doubt but that at Common Law one convicted fra 
refuſing, to Ss it, Or falling into it again after be had Re, 


1 right 


Profeſſion of the Chriſtian Religion within this Realm, 


| with an evil Spirit to © what they deſire of him. 


of Words, or by Means of Images, or other odd Repreſentations of Perſons 


Chap. B. 


Of, cler ; 5 


might be burnt by Force of the Writ de Heretico comnbutends, eh was Doftor,am 1; 
grantable out of Chancery upon a Certificate of ſuch Conviction; but it is . ut, 4) 


ſaid, That he forfeited neither Lands nor Goods, becauſe the progecdiogs H. 40 5: 5 | 
W againſt him were only pro ſalute anime. f 


Se#. 11. But at this Day the ſaid Writ 441 Heretic anburends is abo- 


liſhed by 29 Car. 2. g. And all the old Statutes which give a Power to arreſt 5 54 
or impriſon Perſons for Hereſy, or introduced any Forfeiture on that Ac- H. P. C. 4, 5; 
count, are repealed ; yet by the Common Law an obſtinate Heretick being 
excommunicate, is ſtill liable to be impriſoned by Force of the Writ de Ex- 12 Co. 44. 
communicato capiendo, till he make Satisfaction to the Church. And by 9 

& 10 Will. z. Za. If any Perſon having been educated in, or having made 

ſhall be convicted in 

any of the Courts of Weſtminſter, or at the Aﬀſizes, of denying any one of the 

Perſons in tbe Holy Trinity to be God, or f maintaining that there are more 

Gods than one, or of denying the J. 2 of . the Chriſtian Religion, or the Di- 

vine Authority of the Holy Scriptures, he ſhall for the firſt Offence be adiudg- 

ed uncapable of any Office ; and for the ſecond, ſhall be diſabled to ſue any Ac- 

tion, or to be a Guardian, Executor or Adminiſtrator, or to take by any Le- 

gacy or Deed of Gift, or to bear any Office Civil or Military, or Benefice 
Eccleſiaſtical, for ever, and ſhall. alſo ſuffer Impriſonment. for three Years, 

without Bail or Mainprize, from the Time of Jace (rien, 


CHAT 
Of Nitehcraft. 


Sal. \ 10) F Offenders of this Nature there are ſaid to be three Kinds, 5 Tak 44; 
t. Ca. 197: £ 
9 Ca who by Force of 0 certain Magick Words endeavour to raiſe 
the Devil, and compel him to execute their Commands. 


2. Witches, who by Way of friendly Conference are faid to bargain 
3. Sorcerers or Charmers, who by the Uſe of certain ſuperſtitious Forms 


or Things, Gc. are ſaid to * ſtrange Effects above the ordinary Courſe 
of Nature. ＋ 


Se. 2. All theſe were anciently puniſhed in the ſame Manner as Has: ; Toft. . 
ticks, by the Writ de Heretico comburends after a Sentence in the Eccleſi- ts b. 
aſtical W and a Relapſe. And it is ſaid alſo, That they might be con- S. P. C. 38. f. 
demned to the Pillory, Sc. upon an Indictment at Common Law. Cro. Eliz. 57 T. 

Sect. 3. In the Time of King Fra Fr third, one taken with the uy . 
Head and Face of a dead Man, and a Book of 8oresry, was brought into 45d. 3. 17. b. 
the King's Bench: But there being no Indictment againſt him, he was ſworn Bro. Cor. 15. 
that 1055 thenceforth he would not be a Sorcerer, and then delivered from 
Priſon, and the Head was burnt at his Charge: But this Method ſeems to 2 Keb. 719, 
be obſolete 4 = Day. 


Se. 4. 1 Fac. 1. cap. 12. the only Law now in Force againſt theſe 
Offenders, bu are divided into two Degrees ; and thoſe in the firſt Degree, 


and their Acceſſaries before, ſhall ſuffer. as Felons without Clergy 3 and of 
theſe ther re are the four following Species. 


I. Such 


1 O Sodomy, &c. Boagk I. 
H. P. C. 6. 1. Such as ſhall uſe any Invocation or Conjuration of dny evil Spirit: And 
3 Int. 45. con. ſuch ſeem clearly to be within the Law, tho no Spirit do actually appear. 
H. P. c. 6. 2. Such as conſult, covenant with, entertain, employ, feed, or reward any 
3 Inſt 45. evil Spirit to any Intent: And theſe are agreed to be within the Statute, 

though nothing farther be done upon ſuch Conſultation, c. 
H. P. C. 6. 3. Such as take up any dead Perſon's Body, or any Part thereof, to be uſed 
3 Inſt 45- in any Manner of Witchcraft: And theſe are alſo clearly within the Statute, 
though they do not actually fo ule it. FG, IST DST OT. e 
H. P. C. 7. 4. Such as exerciſe any Witchcraft, Inchantment, Charm or Sorcery, 
lan 1 whereby any Perſon ſhall be killed, deftroyed, e or lamed in his or ber 
Body, or any Part thereof: But none are within this Branch who do not 
actually effect ſuch Miſchief. NN l | | 1 CARY 

Sec. 5. Thoſe in the ſecond Degree ſhall for the firſt Offence ſuffer a 
a Year's Impriſonment, and the Pillory ; and for the ſecond, as Felons with- 
out Clergy, and theſe by the manifeſt Purport of the Words of the Act, 
which is very obſcurely penned, ſeem to be divided into the two follow- 
ing Species. J. N. I LES TO 
1. Such as take upon them by Withcraft, Inchantment, Charm or Sorcery, to 
tell where Treaſure is to be found, or where Things loft or ſtolen may be found, 
or to do any Thing to the Intent to provoke any Perſon to unlawful Love, or to 
hurt or deſtroy any Perſon in his or her Body, though the ſame be not effetted, 
H. P. C. 8. 2. Such as ſhall uſe any Witchcraft, &c. whereby any Cattle or Goods of any 
— Perſon ſhall be deſtroyed, waſted or impaired : But thoſe, who take upon 

them to do this, are not within the Act unleſs they actually do it. ow 5 


"TY P 
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CHAP. IV. 
Of Sodomy. 


12 Co. 36,37. SefF. I. A L unnatural Carnal Copulations, whether with Man or Beaſt, 
ſeem to come under the Notion of Sodomy, which was Fe- 
lony by the ancient Common Law, and puniſh'd, according to ſome Au- 
thors, with Burning ; according to others, with Burying alive : But at this 
Day by Force of 25 H. 8. 6. & ; El. 17. is puniſhed in the ſame Manner 

as other Felonies, which are excluded from Clergy. 
12 Co. 36,37. Sec. 2. In every Indictment for this Offence, there muſt be the Words 
45 1 Rem habuit veneream & carnaliter cognovit; and conſequently ſome Kind 
and See 1 H. of Penetration, and alſo of Emiſſion, muſt be proved; but any the leaſt 


II. P. C. 628. Degree is ſufficient, and Emiſſion is prima facie an Evidence of Penetration. 


JN and IA. Aud- 
Will - leysCaſein | | 
| State Trials. — — — a —— =D ie — 
= CHAP: V. 
Of Offences againſt God not Capital at Common Law. 


a FFENCEs more immediately againſt God not Capital, are either by 
. the Common Law or Statute. 


Thoſe by the Common Law are, 


i Ven. 293. Sef. 1. I. All Blaſphemies againſt God, as denying his Being or Pro- 
E 1 vidence, and all contumelious Reproaches of Jeſus Chriſt. | 
5b 4 | Seck. 2. 


r Pro- 


eck. 2. 


part thereof to Contempt or Ridicule,- 


Cypvent-Garden with moſt abominable Circumſtances 


gion or Morality, which are the Foundation of Government, are puniſh- 3 $4 


Caps SO of Offences by Statute agaenft Religion, &c. 7 


Seck. 2. II. All profane Scoffing at the Holy Scripture, or expoſing any 


Sect. 3. III. Impoſtures in Religion, as falſly pretending to extraordinary See the Caſe of 


Commiſhons from God, and terrifying or abuſing the People with falſe De- James iailor, 
nunciations of Judgments, GS. F . e 


and of the 
5 7 MEAT. 30% (BY | | | J French Pro» 
Sect. 4. IV. All open Lewdneſs groſly ſcandalous, ſuch as was that of phets, &c. 


1 Keb. 620. 


thoſe P erſons, who expoſed themſelves naked to the peo ple 1 4 Balcon y | * 1 Sid. 168. 


Sec. 5. Offences of this Nature, becauſe they tend to ſubvert all Reli- ' 710 3 | 


able by the Temporal Judges with Fine and Imprifonment, and alſo ſuch 
corporal infamous Puniſhment as to the Court in Diſcretion ſhall ſeem meet, 


according to the Heinouſneſs of the Crime. 


Sect. 6. V. Seditious Words in Derogation of the Eſtabliſhed Religion pf. 7 
are indictable, as tending to a Breach of the Peace; as theſe, Your Religion Cro. Ja. 421. 
is a new Religion, and Preaching is but Prattling, and Prayer once a Day is 
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CHAP. VI. 87 
, Offences by Statute againſt Religion in general. 


0 by Statute not Capital more immediately againſt God, 
are either, 3 1 | 1 


1. Such as are againſt Religion in general; or, [oo | 
2. Such as are againſt the Eſtabliſhed Church. * 2s. n 


Thoſe againſt Religion in general are of ſeveral Kinds; as 
Seck. 1. I. All Profanation of the Lord's Day; for by 1 Car. 1. 1. 


There ſhall be no Aſſembly of People, out of their own Pariſhes, on this Day, 


for any Sport whatſoever ; nor any Bull-baiting or Bear-baiting, Interludes, 
common Plays, or other unlawful Exerciſes and Paſtimes, uſed by any Perſons 
in their own Pariſhes, on Pain that every Offender ſhall forfeit 3 s. and 4 d. 
to the Uſe. of- the Her. bag, iti 2h 5 

Sect. 2. By 29 Car. 2.7. No Perſons whatſoever, above fourteen Years 
old, ſhall exerciſe any worldly Labour, Bufineſs, or Work of their ordinary 


Calling on the Lord's Day, (except Works of Neceſſity and Charity, and the Par. 3. 


Dreſſing and Selling of Meat in an Inn and Victualling Houſe, for thoſe who 
cannot otherwiſe be provided,) on Pain of forfeiting 5 8. And no Perſon 


| ſhall publickly cry , or expoſe to. Sale, any Goods whatſoever on this Day, (ex- 


cept Milk, which may be fold before Nine in the Morning, and after Four in 
the Afternoon,) on Pain ef forfeiting the ſame. | n 

Sect. 3. Alſo no Drover, Horſe-courſer, Waggoner, Butcher or H gler, 
ſhall travel, or come to their Inn on this Day, on Pain of twenty Shillings, 
And no Perſon ſhall Uſe, employ, or travel with any Boat or Barge, without 
the Allowance of ſome Fuſtice of Peace, &c. on Pain of five Shillings. 
But by 11 and 12 Gul. 21. Forty Watermen may be appointed by the Com- 


pany 
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4. e. au, 
Al Perſons in the King's Pay at Sea, for profane Oaths, &c. 


pany of Watermen to ply on the Thames, &c. And by 9 Ann. 23. Hackney 


0% Offences againſt the Common Prajer. © Bock 11 | 


Coach-Men are permitted to work within'the Bills of Mortality on Sunday. 
Sect. 4. II. All profane Swearing and Curling ; for by 21 Fac. 1. 20. and 
6 & 7 Gul. 11. Every Servant, Day-Labourer, Seaman or Soldier, convicted 
of profane Curſing or Swearing, forfeits one Shilling, and every other Perſon to 
Shillings, and ſhall be regiſtred at Seſſions ; and by 13 Car. 2. cap. 9. Artic. 2, 
14 be puniſh- 
ed by Fine and Impriſonment, as the Court Martial ſhall think ft. 
Seck. 5. III. Drunkenneſs, for which by 1 ac. 1. 5. all Perſons what- 
ſoeyer forfeit five Shillings to the Poor; and for which Seamen may 
by 13 Car. 2. g. be puniſhed by Fine, Cc. as the Court Martial ſhall | 


think fit. 


Sect. 6. IV. Reviling the Sacrament of the Lord's Supper with con- 
temptuous Words, Sc. for which (b (Oy 1 Ed. 6. 1. which was repealed by 
1 Mar. 2, and revived by 1 El. 1.) the Offender ſhall be impriſoned, fined, 


and ranſomed. 


Sect. 7. I ſhall not mention the Offences againſt 2 & 3 Ed. 6. 19. and 
5 El. 5. relating to Faſts and Fiſh-days, becauſe it is expreſly declared, That 
thoſe Statutes are enacted merely on a political Account, and it is made 
nal to affirm that any eating of Fiſh, or forbearing of Fleſh menfioned 
therein, is neceſſary to Salvation, or that it is the Service of God. 


Of Offences againſt the Common Prayer. 


S * the Eſtabliſhed Church are, 


I. Such as concern all Perſians in general ; 
2. Such as more immediately relate to thoſe of the Popiſh Religion ; 
3. Such as more immediately * Proteſtant Diſſenters. 


Thoſe which concern all Perſons in general are, 


1. Againſt the Common Prayer. 

2. In accepting or holding an Office without due eee to the 
Church. 

3. In teaching School without conforming to che Church. 

4. In not coming to Church. 


Sect. 1. And firſt of Offences againſt the Common Prayer, as to ahh 
it is to be obſerved, That by 2 & 3 Ed. 6. 1. and 6 Ed. 6. 1. (which were 

repealed by 1 Mar. 2. and revived by 1 El. 2.) the Common Prayer Book 
was firſt eſtabliſhed under ſevere Penalties, but the ſame Penalties being re- 
peated and enlarged by 1 El. 2. and 13 & 14 Car. 2, 4. which enacts the 
Uſe of the ſame Common Prayer with ſome Alterations ; thoſe Statutes of 
Ed. 6. ſeem at this Day to be of little Uſe. 

Sect. 2. By 1 El. 2. Par. 4, 5 & 6. If any Parſon, Vicar, or other whatſcever 
Miniſter, that ought to ſay the ſaid Com. Prayer, &c. ſhall refuſe to uſe it in ſuch 
Church, &c. or other Place where he ſhould uſe to miniſter the ſame, or wwilfully 1 

4 00- 


Chap. 8. Of: Offences in accepting Offices, &ci g 
 obſtinately flanding in the ſame, uſe any other Form, or ſpeak any Thing in Dero- See for the 
gation of the faid Book, or any Thing therein contain d, he forfeits for the firſt 1 
Offence one Year's Profit of all his Spiritual Promotions, and ſhall ſuffer fix 3 Mod. 7 
Months Impriſonment; and for the ſecond Offence ſhall be deprived, &c. 79. 

In the Conſtruction of this Act it has been reſolved, + + | 9 
Sec. z. I. That under the Words, Parſon, Vicar, or other whatſoever 
Miniſter, that ought or ſhould jay the ſaid Common Prayer, &c. thoſe Clergy- 
men who have no Cure are included, as much as thoſe who have one, and Dyer 203. 
that they are puniſhable for uſing any other Form, &c. inaſmuch as by their pl. 73, 74. 
Ordination they are oblig'd to officiate in the Offices of the Church, &c. 
and it is ſaid, that they are ſufficiently ſhewn to be in Holy Orders by 
the Word Clericus in an Indictment. [4] Y. Ar. ee. 7 ond F, 

Sect. 4. II. That this Statute being not only in the Affirmative, but 
alſo expreſly ſaving the Juriſdiction of Eccleſiaſtical Courts, does not reſtrain 5 Co. Caw- 
them from proceeding againſt theſe Offenders in their own Methods, as 4% Cale, 
Diſturbers of the Unity and Peace of the Church ; and conſequently that Poph. _ 
ſuch Perſons may be deprived by the ſaid Court according to the Courſe of 2 Rol. Abr. 
the Spiritual Law, for the firſt Offence. . 

Sect. 5. Alſo it is farther enacted, by 1 El. 2. Par. . That if any Per- 
fon ſhall in Plays, Songs, or other open Words, ſpeak any Thing in Deroga- 
tion, Depraving or Deſpiſing of the ſaid Book, &c. Or by open Fact compel, 
or otherwiſe procure or maintain any M iniſter to ſay any Common Prayer o- 
penly, &c. in other Form: Or ſhall by any of the ſaid Means let any Miniſter to 
ſay the ſaid Common Prayer, &c. he ſhall forfeit one hundred Marks for the firſt 
Offence, and four hundred for the ſecond, &c. (which if he pay not within fix 
Weeks after Conviction, he ſhall ſuffer fix Months Impriſonment for the firſt 
Offence, and twelve for the ſecond,) and for the third Offence ſhall forfeit all 
his Goods and Chattels, and ſhall ſuffer Impriſonment for Lafe. iy 
Sec. 6. It has been made a Queſtion in the Conſtruction of this Clauſe; - | 
Whether if the Party die within fix Weeks, the ſaid Forfeiture be not diſ- on 0 % 
charged, ſince by the Act of God the Election of paying it, or ſuffering N 
Impriſonment in lieu of it, is taken away? 1 : 


8 * _ py i 5 
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CHAP VIII. 


Of Offences in accepting or holding an O e without due 
25 Conformity to the 2 


88 in accepting or holding an Office, without due Conformity to 
the Church, are of two Kinds, ö 


1. In not receiving the Sacrament both before and after the Acceptance 
of an Office. | 


2. In going to any other Place for Religious Worſhip, than the 
Church, during the Continuance in an Office, © —  - 


Se. 1. As to the firſt of theſe Offences, it is enacted by 13 Car. 2. 
Stat. 2. Cap. 1. Par. 10, 12. That no Perſon ſhall be placed, elected or choſen, 
'0 any Office or Place of Mayor, Alderman, Recorder, Bailiff, Town-Clerk, Com- 
men-Council-Man, or other Office of Magiſtracy, Place or Truſt, or other Imploy- 

D 


ment 


— 


j $ 


10 Of Offences in accepting Offices, &c. Book I. 
ment relating to the Government of any City, Corporation, Borough, 'Cinque-. 
Port, or other Port-Town, who ſhall not have received the Sacrament,” ac- 
| 5 Mod. 43 1. cording to the Rites of the Church of England, within one Year next before 
ſuch Election; and that every Perſon jo placed or elected ſhall take the Oaths 


ſhall be adminiſtred and tendered by 


of Allegiance and Supremacy at the ſame Time when the Oath for the due 
Execution of the ſaid Office, &c. ſhall be adminiſtred; and that the ſaid Oaths 
thoſe who adminifter the Oath of Office, and 
in Default of fuch, by two Fuſtices of Peace of the Corporation, &c. (which 


45 Mod. 317, makes * it neceſſary in a Return to a Mandamus, ſetting forth that the Party 
Jul , Cid not take the Oaths before the Mayor, Sc. to add, that he did not take 
them before two Juſtices of Peace, &c. and it is further enacted, That on De- 


429. | 
bd - Mod. 316, 


fault hereof every ſuch Election, Placing and Choice fhall be vaid. And * it 


tou 1. hath been adjudged to be no Excuſe, that the Oaths were not tendered. 
Salk. 428, Sect. 2. Alſo it is enacted by 25 Car. 2. That all Officers Civil and Mi- 
429. litary, (Except thoſe of Inheritance, appointing ſufficient Deputies) and all, 
who have any Fee, &c. by Patent from the King, (Except fuch as ſhall be 
granted for valuable Confideration for Life or Years, and not relate to any Of- 
' fice or Place of Truſt; and alſo all who have any Place of Truſt, or any 
Employment in the King's Houſhold, ſtall take the Oaths of Allegiance and Su- 
| premacy, and Teſt, the next Term, (in the King's Bench or Chancery, or 
Quarter-Seſſons;) and receive the Sacrament within three Months, and give 
in a Certificate thereof, proved by two Witneſſes, to the Court wherein they 
take the ſaid Oaths. And in Caſe of Neglect ſhall be diſabled to hold the ſaid 
Offices, &c. and forfeit frve hundred Pounds, except Femes Covert, &c. But 
Lutw. 910. © it hath been adjudged, that the Perſons ſo diſabled loſe only their Right to 
the Profits of their Offices from the Time of ſuch Diſability ; but that they 
* 2 Mod. 299. loſe nothing veſted in them before. Alfo * it hath been adjudged to be no 
8 3 Excuſe, for a Perſon bound by Law to accept a Corporation Office, that 
Larwood. he is difabled to receive the Sacrament, by having been excommunicated ; 
_ eg and © Quere, if it be any Excuſe, that his Conſcience will not ſuffer him 
n to take it, being a Proteſtant Diſſenter, Sc. 5 8 
„ Se. 3. Notwithſtanding the Words of the firſt of theſe Acts are ſo 
2 300, very ſtrong as to make ſuch Election, Cc. void, and thoſe of the ſecond 
- to make ſuch Perſons diſabled in Law to all Intents and Purpoſes whatſo- 
7 Vide 3 Keb. ever, to have, occupy or enjoy the ſaid Offices; yet it hath been ſtrongly 
685. 395» holden, that the Acts of one under ſuch a Diſability being inſtated in 
2 Jon. 81, 137. ſuch an Office, and executing the ſame without any Objection to his Au- 
: Lev. 184, thority, may be valid as to Strangers; for otherwiſe not only thoſe who 
a 193, no Way infringe this Law, but even thoſe whoſe Benefit is intended to be 
194: advanced by it, might be Sufferers for another's Fault to which they are 
no Way privy; and one Chaſm in a Corporation happening thro' the De- 
fault of one Head Officer would perpetually vacate the Acts of all others, 
whoſe Authority, in reſpect of their Admiſſion into their Offices, or other- 
wile, may depend on his. 
Sect. 4. By 25 Car. 2. Parag. 17. it is expreſly provided, That the ſaid 
AF ſhall not extend to Conſtables, or Church-wardens, or ſuch like inferior 
5 Mod. 431, Civil Officers, or to a Bailiff of a Manor or Lands, or ſuch like private Officers. 
432. 


But it hath been queſtioned, whether it extends to the Cenſor of the Col- 
lege of Phyſicians? _ 
Sect. 5. As to the ſecond Offence of this Kind, viz. that of going to 


any other Place for Religious Worſhip than the Church, during the Con- 


tinuance of an Office, it was enacted by 10 Arn. 2. That if any Perſon ha- 
ving any Office, Civil or Military, or receiving any Pay, Salary, Fee or Wages, 
by reaſon of any Grant from the Crown, or having any Cemmand or Place of 

nog Truft 
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Truſt from the Grown, or admitted into any Service or Emp t in the 

King's Houſbold or Family, or bearing any Office of Magiftracy, or Place of 

Truft, or other Employment relating to the Government of any City, Corporation, 

Borough, or Cinque-Port, and obliged by 13 Car. 2. Stat. 2. Cap. 1. or 25 Car. 
2. 21, to receive the Sacrament, according to the Ujagt of the Churth of Eng- 
land, ſhould at any Time after Admiſſion into any ſuch Office, &c. and during 
the Continuance in the ſame, knowingly or willingly be preſent at any Aſſembly 
in England, Wales, or Berwick on Tweed, for the Exerciſe of Religion in 
other Manner than according to the Church of England, at which Aſſembly 
there ſhall be ten Perſons befides thoſe of the Family, or at any ſuch Meeting 
where ſuch Liturgy is uſed, and the King, and ſuch others as ſhall be lau- 
fully appointed to be prayed for, ſhould not be prayed for in expreſs Words, 
&c. he ſhould forfeit forty Pounds; and be diſabled to hold any Office or Em- 
ployment whatſoever in England, &c. But this Statute, ſo far as it relates to 
this Matter, is repealed by 5 Geo. 1. c. 4. [5.] 


. 
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| _ CHAP. IX. 
Of Offences in teaching School without conforming to the 
Church. 5 


Sect. 1. A to the Offence of teaching School without conforming to the 
1 Church, ſo far as it concerns all Perſons in general, it is enact- 
ed by 23 El. 1. Par. 6 & 7. That if any Perſon or Perſons, Body Politick 
or Corporate, ſhall keep or maintain any School-maſter, who ſhall not repair 
to Church according to the Form of. the ſaid Statute, or be allowed by the Bi- 
bop or Ordinary of the Dioteſe, (who ſhall not take any Thing for the ſaid 
Allowance) they ſhall forfeit for every Month ten Pounds ; and ſuch School- 
maſter preſuming to teach contrary to the ſaid At, and being thereof convict, 
ſhall be dijabled to be a Teacher of Youth, and ſhall ſuffer Impriſonment with. 
out Bail or Mainpriſe for one Year, F Pg Foals 
Sec. 2. And it is farther enacted by 1 Fac. 1. 4. Par. 9. That no Perſon Caith. 4644 
ſhall keep any School, or be a School-maſter, out of the Univerſities or Col- 465: 
leges of this Realm, except it be in fome publick or free Grammar-School, or in 
ſome ſuch Nobleman's or Noblewoman's, or Gentleman's or Gentlewoman's Houſe, 
as are not Recuſants, or where the ſame School-maſter ſhall be ſpecially licenced 
 thereunto by the Archbiſhop, Biſhop, or Guardian of the Sptritualties of that 
Dioceſe, upon. Pain, that as well the School-maſter, as alſo the Party that ſhall 
retain or maintain any ſuch School-maſter, contrary to the Meaning of the ſaid Sta- 
tute, ſhall forfeit each of them for every Day, fo wittingly offending, forty Shillings. 
Sect. 3. But it having been doubted whether ſuch Perſons as are within 
the Benefit of 1 Gul. & Mar. 18. commonly called The Toleration Af, are 
not exempted from the Penalties of the above mentioned Statutes; it was far- 
ther enacted by 12 Ann. 7. That whoever ſhall keep any publick or private 
School or Seminary, or teach any Nuth as Tutor or School-maſter, (unleſs he 
inſtruct them only in Reading, or Writing, Arithmetick, or ſuch mathematical 
Learning as relates to navigation, or ſome mechanical Art, and that in the Eng- 
liſh Tongue; or unleſs he ſhall be a Foreigner of a Foreign reformed Church, and 
teach the Children of ſuch Foreigners only) without having firft ſubſcribed that 
Part of the Declaration in 13 8 14 Car. 2. which relates to Conformity to the 
Liturgy of the Church of England, and alſo having obtained a Licence from the 
Biſhop, &c. and ſhall be thereof convicted in any of the Courts at Weſtminſter, 
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12 / Offences in not coming to Church. Book I. 


or at the es or before Juſtices of Oper and Terminer, ſhall be committed | 
to the common Gaol for three Months, &c. But this "Statute, fo far as it re- 


lates to this Matter, is e by 5 (Geo. a+.) 4 
As to Popit School-maſters in particular, fee Chop. 15. Sec. 3. 


CHAP. X 
of Offences i in not coming to Church 


OR the better Underſtanding of the Offences of not coming to Church, 
ſo far as the ſame relate to all Perſons in general, except ſuch as are 
within the Indulgence of 1 Vill. & Mar. 18. which is commonly called 


The Toleration Ad, I ſhall conſider : : 


I. How far Perſons are. e puniſhable | for their own Abſence from the 
Church. | 


2. How bs 5 are pantie 5 fullwing ſuch Abſence in others. 


And firſt, In Order to ſhew how far Perſons are puniſhable & their 
own Abſence, I ſhall conſider the POE Particulars : | 


1. What Forfeitures of Money, Lands or Goods, ſuch Offenders incur. 
2. In what Manner they are to be procecded againſt for thoſe Forfei- 


tures. 
What other Inconveniencies they are ſubject unto. 


3+ 
4. By what Means they may be diſcharged. 8 
As to the firſt Point, I ſhall conſider, 


1. What Forfeitures of Money ; and, 
2. What F orfeitures of Lands and Goods ſuch Offenders are liable unto, 


And firſt, The Forfeitures of Money, to which they are liable: are 
threefold; _ 


1. That if twelve Pence for the Abſence of one Sunday, or other Ho- 
ly. Day... 
2. That of twenty Pounds for the Abſence of every Month contained 
in a Conviction. | 


3. That of twenty Pounds for the Abſence of AT Month after a 


Conviction. 


Sect. 1. And firſt, the Forfeiture of twelve Pence for the Abſence 
of one Sunday, or other Holy Day, depends upon 1 El. 2. by which it 
is enacted, That all Perſons inhabiting within this Realm, or any other the 
King's Dominions, ſhall diligently and faithfully, having no lawful or rea- 
ſonable Excuſe to be atjent, endeavour to reſort to their 1 Church or 3 

2 | Pt 
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bel accuſtomed, or upon reaſonable Let thereof, to ſome uſual Place, where Com- 
mon Prayer and ſuch Service of God ſhall be uſed, in ſuch Time of Let, upon 
every Sunday, and other Days ordained and uſed to be kept as Holy Days, and 
then and there to abide orderly and foberly, during the Time of the Common 
Prayer, Preaching, or other Service ꝙ God there to be uſed and miniſtered, 
upon Pain of Pumſhment by the Cenſures of the Ghurch, and alſo upon Pain that 
every Perfon ſo offending ſhall forfeit for every ſuch Offence twelve Pence. 
In the Expoſition of this Statute, the following Opinions have been 
holden. e F Ley 
Se&. 2. I. That the Indictment needs not ſhew that the Party had no 2 Leon. «: _ 
reaſonable Excuſe for his Abſence; or that he is an Inhabitant within this Godbolt 148. 
Realm, Cc. But that the Defendant, if he have any Matter of this Kind — E. 6. 
in his Favour, ought to ſhew it. jaw ©, AR 
Sect. 3. IL That if the Spiritual Court, proceeding upon this Statute, 2 Rol. Rep. 
refuſe to allow a reaſonable Excuſe, they may be prohibited; but that if 43% 455. 
= they proceed wholly on their own Canons, they ſhall not be at all comp- 
= trolled by the Common Law, (unleſs they act in Derogation from it, 
as by queſtioning a Matter not triable by them, as the Bounds of a Pa- 1 Buld. 159. 
riſh, Sc. for they ſhall be preſumed to be the beſt Judges of their own See Gibſ. 35 ;. 
Laws. 05 er ee! oe . 
Sect. 4. III. That he who miſbehaves himſelf in the Church, or miſſes either 1 Rol. Rep. 93. 
Morning or Evening Prayer, or goes away before the whole Service is ovet, Balbo 148. 
is as much within the Statute as he who is wholly abſent; and that he who fel. 1 = 
is abſent from his own Pariſh Church, ſhall be put to prove where he went 1 Syd. 230. 
to . > e LYSED Pines . 
Sect. 5. IV. That the Offence in not coming to Church conſiſting 1 And. 139. 
wholly in a Non-feaſance, and not ſuppoſing any Fact done, but barely Hob. 251. 
the Omiſſion of what ought to be done, needs not be alledged in any cer- = — 
tain Place; for properly ſpeaking, it is not committed any where. 
Sect. 6. Secondly, The Forfeiture of twenty Pounds for the Abſence of 
a whole Month contained in a Conviction, depends upon 23 El. 1. Par. 5. 
by which it is enacted, That every Perſon above the Age of fixteen Years, 
who ſhall not repair to ſome Church, Chapel or uſual Place of Common Pray- 
er, but forbear the ſame, contrary to the Tenor of the ſaid Statute of 1 El. 2. 
= and being thereof lawfully convicted, ſhall forfeit to the King, for every precedent of 
Month which he or ſhe ſhall ſo forbear, twenty Pounds, Declaration, 
| Lutw. 201, 


In the Expoſition hereof it hath been reſolved, 208. 


cir 


| | | | h | \; | 
Sec. 7. I. That this Statute, by inflicting twenty Pounds for a Month's 11 Co. 63. b. 
Abſence, diſpenſes not with the Forfeiture of twelve Pence, given by 1 El. 2. 1 Rol. Rep. 94: 
for the Abſence of one Sunday, for both may well ſtand together, and the | 
Wo” kgs Pence is immediately forfeited upon the Abſence of each particular 
n ; # 171 oe, . Sg EEE, 
| Sect. 8. II. That theſe Words, being thereof lawfully convicted, are no I w. 162. 
ter a more than the Law would have implied, if they had not been expreſſed, 163. 
and therefore operate nothing; from whence it follows, That they neither 11 Ce. 57-b. 
cauſe the Party to forfeit any Thing by a Conviction, unleſs Judgment be 1 Bel. Rep. 89, 
given thereon, nor reſtrain the Forfeiture to ſuch Offences only, as are com- 99, 233. 234. 
mitted after a previous Conviction, inaſmuch as they mean no more than 1% 
what the Law provides of common Right in every Caſe, viz. That the Par- 3 Bell. 87, 
ty ſhall forfeit nothing till he be convicted, | | 


E Seck. 


Ig 
11 Co. 58. a. b. 


60. a. 
1 Rol. Rep. 


89, 90. 
Cro. Jac. 5p 29. 


1 6. 100. 
Cro. El. 835 
2 Rol. Abr. 
521. . 


Cawley 61. 


3 Lev. 333. 
Lut. 203, 
1117. 

2 Mod. 240, 
„ 

1 And. 294, 
295. 


+Sef..g. III. That he who is condemned on Demurrer, or Nihil dicit, 


is ſufficiently convicted within the Act; for whoever is adjudged, is convict, 


though it follow not that every one, who.3 1s.convict, is adjudged, G c. 
* Sl. 10. IV. That one, who was ſick for Part of the Time contained 
in an Information upon this Statute, \ ſhall not be at all excuſed by Rea⸗- 
ſon of ſuch Sickneſs, if it be proved that he was a Recuſant both before 
and after; for it ſhall be intended that he obſtinately forbore e chat 


Time. 


Sect. 11. V. That the The of a Month, intended by the Statute; ſhall 
be computed not-by the Kalendar, but by the Number of Days, allowing 


28 Days to each, according to the common Rule of expounding Statutes, 


which ſpeak generally of a Month. 
Sect. 12. Thirdly The Forfeiture of twenty Pounds for the Abines of 
every Month after a Conviction, depends upon 28 (commonly called * 29) 


El. b. Par. 2, 3, 4. and 3 Fac. 1. 4. Par. 8, 3. by which it is enacted, That 


2 O fender being convicted of not coming to Church, contrary to the Pur- 
rt of the Statutes above mentioned, ſhall pay twenty Pounds for every Month 


| after ſuch Comviction, until he hall conform himſelf, and come to Church. 


Sec. 13. As to the ſecond Branch of this Head, viz. What Forfeiture of 


Lands and Goods ſuch Offenders are liable to, the ſame depends alſo. upon 


29 El. 6. Par. 4. and 3 Fac. 1. 4. Par. 8, 9. by which it is enacted, That 


D if. the Offender ſhall make Default of Payment of the twenty Pounds, both for 


See 29 El. 6. 
Par. I, 8. 


1 Jones 24, 
25. 

Cawley 171, 
1 


12 Co. 1, 2. 
1 Leon. 98. 
1 Rol. Rep. 7. 


Cawley ich. a. 


every Month contained in the Conviction, and alſo for every Month ſubſequent, 
2 ng which be ſhall not conform himſe If to the Church, the King ſhall take, 


ſeixe and enjoy all his Goods, and two Parts of his Hereditaments, Leaſes and 


Farms, leaving the third Part only of the ſame Hereditaments, Leaſes and 
Farms, to and for the Maintenance and Relief of the ſame Offender, his Wife, 
Children and Family, notwithftanding any prior Conveyance thereof made by ſuch Þþ 
Offender, wi th Power of Revocation, or to the Uſe of himſelf or his Family. 
Alfo by the ſaid Statute of 3 Jac. 1. 4. Par. 11. the King may refuſe the Pe- 
= of twenty Pounds a Month, tho it be tendered according to Law, and 
thereupon ſeiſe two Parts of all the Heredi taments, Leaſes and Farms, which at 
the Time of ſuch Setzure ſhall be, or afterwards ſhall come to any fuch Offender, 
or to any other to his Uſe, or in Truſf for him, or at his Diſpoſition, or whereby 
or in Conſideration whereof he or his Famil ly ſhall be relie ved, maintained or 
kept, leaving unto him his chief Manfon- Hab as Part of bis third Part. 

In the Conſtruction of theſe Statutes the following Points have been re- 
ſolved. 

Sect. 14. I. That the King by making his Election given him by 3 
Tac. 1. to ſeize the Offender's Hereditaments, &c. waves the Benefit of the 
twenty Pounds a Month, and the Power of ſeizing the Offender's Goods. 

Sect. 15. II. That a Recognizance or Bond taken by ſuch Offenders, 
either in their own Names or in the Names of others to their Uſe, are 
within the Statute 29 El. for the Words thereof to this Purpoſe are, That 
the King ſhall take, ſeize, and enjoy all the Goode, &c. which in an Act of 
Parliament will include the whole perſonal Eſtate ; and though a Choſe in 
Action cannot properly be ſaid to be taken or ſeiſed, yet may it properly 
enough be ſaid to be enjoyed. 

Seck. 16. III. That no Copyhold Lands are within 29 El. (and by 
the ſame Reaſon it ſeemeth that they are not within 4 Fac. 1.) in Reſj 


of the Prejudice, which would accrue to the Lord by the Loſs of his Ser- 


vices, Sc. 


C3 


Sell. 


Chap. 10. Of :Offences'in not coming to Church. 
Force of 29 El. for the Non-payment of the twenty Pounds a Month 


ought to remain in the King's Hands by Way of Pledge, till the whole 
Forfeiture be paid ſome other Way; 3 but this Conſtruction of the Sta- 


Profits of the ſaid Lands ſhould go towards Fhe Sati far 07 f the * 


Pounds. 


other in Truſt for a Recuſant, be liable to be ſeized by Force of the ſaid 
Statute of 29 El. becauſe it expreſly avoids ſuch Conveyances only as are 
made by the Recuſant himſelf 70 his own Uſe, &c. And perhaps if it ſhall 
_ plainly appear, That an Eſtate is ſettled bona fide in Truſt for a Recuſant, 
by ſome Friend of his, upon ſome other View, and not meerly with an In- 
tent to evade the Statute, it may be reaſonable to exempt ſuch a Convey- 
ance out of the Meaning of it; however it is clear from the expreſs Words 
of 3 Jac. 1. 4. Par. 11. That the King, upon his waving Yhe Borf: eiture of 
the twenty Pounds a Month, may ſeize yt Parts of all The Here raments, 
&c. which ſhall come to any ſuch Offenders, or to others to their Uſe, or in 
Truft for them : Alſo it is faid, That the King may ſeize an Eſtate, which 
is granted to a Recuſant in Truſt for another; and it is certain that the Sta- 
tute has made no expreſs Proviſion for the C Rui que Truſt. 
S As to the ſecond general Head of this Chapter, viz. In what Manner 
= Offenders of this Nature are to be POOP CH for the Forſtitures a- 
bove mentioned, I ſhall conſider, 


1. How they are to be proceeded againſt for the ſaid Forfciture of Mo- 


ney, and 
1 In what Manner for the faid Forfeitures of Lands and Goods. 
As to the Proſecution for the ſaid Forfeitures of Money, I ſhall ſhew, 

1. How they are to be proceeded againſt for the 1a Forfeiture of 
twelve Pence for the Abſence of every Sunday, &c. and 
2. In what Manner for the ſaid Forfeiture of twenty 8 for che 
Abſence of every Month contained in a Conviction, and 

3. In what Manner for the ſaid Forfeiture of twenty Pounds for the Ab- 
' ſence of every Month after a Conviction. 

Sect. 19. And firſt, As to the Recovery of the ſaid Forſtiture of twelve 
Pence for the Abſence of every Sunday, it was enacted by 1 El. 2. That the 


and Tenements of ſuch Offenders, by Way of Hire: But this being defective in 
not ſhewing by whom, or in what Manner ſuch Offenders ſhould be convicted, 
or by whom the Warrant for levying the ſaid Forfeiture ſhould be granted; 
it was farther enacted by 3 Fac. 1. 4. Par. 27. That it ſhall be lawful for 
any one Fuſtice of the Peace of the Limit, Diviſion, or Liberty, wherein the 
ſaid Party ſball dwell, upon the Confeſſion of the Party, or the Oath of one 
Witneſs, to call the ſaid Party before him, and if he ſhall not make a ſufficient 
Excuſe, and due Proof thereof, to the Satt faction of the ſaid Fuftice of Peace, 
that it ſhall be lawful for the ſaid Fuſtice of Peace to make a Warrant to 
the Church-warden of the ſaid Pariſh, where the ſaid Party ſhall dwell, to levy 
12 Pence for every ſuch Default, by Diſtreſs and Sale of the Offender's Goods, 
rendering the Overplus to the ſaid Offender ; and that in Default of ſuch Di- 
ſtreſs, it ſhall be lawful for the ſaid Fuſtice of Peace to commit every ſuch Offen- 
der to Prifon, until the ſaid Forfeiture ſhall be paid, which ſhall be employed 10 


tr. we 


/ 


15 


Seck. 17. IV. That the Profits of the Lands WEN by the King by Cro. El. $45. 


zRol.Rep.25. 


ought not to be applied to the Satisfaction thereof, but that the Lands Sie W. Jones 


24- 


tute ſeeming over ſevere, it was provided by 3 Fac. 1. 4. Par. 5. That the 


dect. 18. It hath been queſtioned, Whether an Eſtate conyeyed by an- 


Lane 105, 
106. 

Cawley 169. 
an 1, 2. 


Lane 39. 


fame ſhould" be levied by the Church-wardens of the Pariſh where ſuch Offence 
Should be done, to the Uſe of the Poor of the ſame Pariſh, of the Goods, Lande, 
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S ee 1 Rol. 


Rep. 94. 
11 Co. 63. 
Cawley 66, 


67, 82, 83. 


Precedent 


Lut. 203, f 
1101. 


= of the Peace, Proclamation ſhall be made that the Offender render himſelf to 


Of On in not coming to Church. eU 


the Uſe of the Poor of the Pariſh, wherem the Offender ſhall be refident or 


abiding at the Time of the Offence, 
Se#. 20. As to the ſecond Point, vis. In 1 Manner the faid Offenders 


are to be proceeded againſt for the faid Forfeiture of twenty Pounds for the 
| Abſence of every Month contained in a Conviction, I ſhall confider, 


1. In what Manner the fame Wy be recovered at che Suit of the 
King, and | 
2. In what Manner at the Suit of an "Tnforriier. 


And firſt, as to the Recovery hereof at the King's Suit, C mal Rs 
1. In what Manner it may be recovered at the King s Suit PA Foun of 


Indictment. 


2. In what Manner by Way of Action or Information. 
Seck. 21. And firſt, as to the Recovery hereof at the Suit of the King 


by Way of Indictment, it was enacted by 23 El. 1. Par, 9 . That the Fuſtices 


of Oyer, Aſſize, Gaol-Delivery, and Quarter-Seſſions of the 5 might enquire 

of and determine theſe Offences, within one Year and a Day : But by 29 El. 6. 

Par. 2. If was ordained that all ſuch Convictions ſhould be in the King's Bench, 

or at the Aſſizes, or General Gaol-Delivery, and not elſewhere : However by 
3 Fac. 1. 4. Par. 7. the Juriſdiction of the Seſſions is revived. _ 

Ws 22, Alſo it is farther enacted by 29 E. 6. Par. 5. and 3 Fac. 1. 4. 

r. 7. That upon an Indiftment at the Aſixes, Gaol-Delivery, or General Seſ- 


the Sheriff before the next Aſſizes, Gaol- Deli very or Sgſions; and that 1f be ſhall 


not then appear of Record, upon ſuch Default recorded, the ſame ſhall be a Con- 


Sal. 145. 


1 Vent. 355. 
Raym. 434- 


Vide Sal. 145. 


> 
11 Co. 65. a. 
Vide infra 


Sect. 42. 


Palm. 40, 41. 


Bridg. 123. 
3 Lev. 333. 
Lut. 1117. 


Cawley 164. 
Poph. 29. 
Keil w. 180. a. 


Hob. 205. 


viction in Law, as if a Trial Verdict on the Indikrment had been recorded. 
And by Par. 9. Every fuch Conviction ſball be certified into the Exchequer, &c. 

Sect. 23. In the Conſtruction: hereof it hath been reſolved, I. That 
ſuch a Conviction ſhall not be look'd on as a Judgment; for the Words 
are, It ſhall be a Conviction in Law, as i, à Trial, &c. had been recorded: 
And conſequently that it cannot be reverſed by Writ of Error, which can- 
not be brought on any Record, which is not a Judgment, and therefore 
that the Party has no other Remedy againſt an inſufficient Conviction, but 
to remove it into the Exchequer, and quaſh it there. Alſo upon the ſame 
Ground it has been holden, That a Forfeiture due to the King, by Force 
of ſuch a Conviction, ſhall not be taken to be within the Exception of a 
general Pardon, which excepts all Forfeitures, Sc. converted to a Debt by 
Judgment. 

Sect. 24. II. That if the Proclamation do not purſue the Statute, as if 
it appoint that the Body ſhall be rendered at next Seſſions, &c. whereas by 
the Statute it ought to order a Render to the Sheriff, and. that before the 
next Seſſions, the Conviction is inſufficient. 

Sect. 25, III. That an actual perſonal Apreanince of the Defendant at 
the next Seſſions, &c. will no Way avail him, unleſs the ſame be entered 
of Record. 

Secf. 26. It hath been halides. That a Man cannot be convicted by Force 
of this Statute upon a Default on a Proclamation, &c. in the King's 77 
becauſe this Court is not mentioned in the Statute: But perhaps this Opi- 
nion may juſtly be queſtioned, becauſe the Court of King's Bench being 
the ſupreme Court of Aſſiſe, and Gaol-Delivery, &c. in the County where it 


H. P. C. 1f6. fits, it ſeems that a Statute by giving any Power to the Courts of Aſſize, or 
Cro. Ca. 465. Gaol-Delivery, does impliedly give the ſame to the Court of King' s Bench, 


2 Lev. 179. 
2 Mod. 128, 


129. 


unleſs it have ſome reſtrictive Words to the contrary, 


3 Seck. 


Chap 10. Of Offences in not coming 10 Church. 


in the Record it ſelf, and that he _ | owed any” collateral Matter, as a © 
Pardon, or Autrefoits cunvict, &c. 


. 3 
See. 27. If che Defendant do appear, there is no Doubt but that the 
Proceedings ought to he according to the common Courſe of Law upon o 


ther Inde ments in all Reſpects, except thoſe which are within the Re- 


ſtraint of 3 Fac. 1. 4. Par. 16, 17. by which it is enacted; Tat no fuch 
TIndiftment, nor any Priclamats on, Outlawry or other Proceeding thereupon, 


ſhall at any Time hereafter be avbided, diſcharged or reverſed, by reaſon of 


any Default in Form or lack of Form, or other Defeft whatſoever, 0 1 
than by direct Traverſe to the Point of not coming to Church, &c.) but the Ciro. Ca. 504. 


ſame Indietment ſhall fland in Force and be proceeded upon; any fuch Default 


of Form, or other Defect een, notwi IN "g, wes the Party JR in- Sa 434- 
dicted ſhall ronform, &c. 
Sect. 28. However it hath beer reſolved, 


I. That the Party is only reſtrained from taking Advantage of  Defocts 11 59 B. 


Se#. 29. II. W he 2 even 8 a Judgment after Verdict for 25 


the Point of not colaing: to 1 frog is vy — to the Pur- 5 Mod 141. 


port of the whole Clauſe, the latter Part whereof ſeems maniteſtly to pr e, | 
lify the Generality of the former. | 21 


Sect. 30. Secondly, As to the Recovery of the ſaid Forfeiture by way 


of Action or Information at the King's Suit, it was enacted by 35 El. 1. Par. 


10. That all and every the ſaid Pains, Dati es, Forfeitures and Payments, 


ſhall and may be recovered and levied to her Majeſty s Uſe; by Action of Debt, 


Bill, Plaint, Information or otherwiſe, in any of the Courts commonly called 
the Ki ng Bench; Common Pleas, or Exchequer, in juch Sort and in all Re- 


ſpefts; as by the ordi nary Courſe of the Common Laws of this Realm, any o- 


ther Debt due by any ſuch Perſon in any other Caſe ſhould or may be recovered 
or levied; wherein no rae; Protection or e oh of Law oe be Ae 


bre albwed: 


Sect. 31. It is ſaid, That the principal End of akin this Clauſe, was to 11 Co. 61. b. 
enable the Queen to proceed agaihſt the Husband for the Recuſancy. of his var . 
Wife; which the cbuld! not 2 by Virtue of any of the fornier Statates; 04. i. See. is 
by which ſhe had no other Way of proceeding but by Indictment, and 
Gb ntly could not charge the Husband for the Forfeiture of the Wife, 
becauſe ſhe could not make him a Party to the Suit, as ſhe may by Force 
of this Statute ; However it is ſaid, That on a Conviction of the Wife Cro. Jac. 482. 
upon an Indiftment;'the- Lands and Leaſes, which the Huſband has in her T at. 
Right, may be ſeiſed by the Exchequer-Proceſs: 75 

Sect. 32. As to the ſecond Particular, viz: In what Manner an M28 | 

may proceed for the Forfeitures aforeſaid, it is enacted by 23 El. 1. Par. 11. 

Tat all Forfeitures gf any Sums f Money limited by that Af, ſhall be di- 

vided into. three equal Parts, whereof one Third ſhall be to the Queen, to 

ber own Uſe; one other- Third to the Queen; for the Relief of the Poor in the 2 ton. 167. 
Pariſh where the Offence ſhall be committed, to be delivered by the Warrant of 255 Eliz. 6. 
the principal Officers in the Receipt of the Bxchequer, without further Murraut | 
from her Majeſty ; and the other Third to fuch Perſon, as will fur for the ſanie 
in any Court of Record, by inn of Debt, Bill, Plaint, or Information, in 
which Suit no Efſnin,'&c. ſhall be allowed : And that every Perſon which ſtall 
forfeit any Sums of Money by Virtue of that Af, and ſhall not be able, or * | 
fail to fay the 2 within three Months - 2a Tudgment thei 1 given, ſhall be 
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committed to priſon, there to remain until be have paid the fame how or con. 
form himſelf to go to Church, and there do as is pg. | 
See. 33. It _ been objected; that this Clauſe ſhall not erte to 4 
mid Foikitors of 8 Pounds a Month for not coming to Church, bo- 
cauſe the ſame is by the former Part of this Statute! given expreſly to the 
Queen, whereas the Forfeitures for ſaying or hearing Maſs, and keeping 
11 Co. 58.2. an unlicenced School-maſter, are inflicted by the ſame Statute indefinitely, 
155 * 7 and not expreſly given to any one; from which it is argued, That this 
a latter Clauſe of Diſtribution ought only to 1 plied to the ſaid indefinite 
Clauſes, and not to take from the Quee art of that, which was 
ex preſly given her before; yet it voy — — ee and reſolved, That it 
ſhall equally extend to all; for the Limitation of the Forfeiture to the Queen 
11 Co. 2. is mere Surplus, and no more than the Law would have implied, & ex- 
pbreſſio eorum, que tacite inſunt, nibil operatur. 
i And. 139, Sec. 34. Alſo it has been reſolved, That an Informer may foo: not 
** G 8 only for the third Part which belongs to him, but . the whole Penalty 
Sec. 6. 26. in the Behalf of himſelf and the King, and that the Judgment ſhall be 
that they ſhall recover, &c. 
Sec. 35. Alſo it has been adjudged; that wider the above mens 
tioned Clauſe of 29 El. 6. which orders, That all Convictions upon 
Supra Sect. 23 El. ſhall be certified: into the Exchequer, and alſo that the Offender 


285 all pay to the Queen twenty Pounds —_ every Month contained in the 
Supra Set. Indictment, Fc. nor the faid Clauſe in the 35 El. 1. by which it is 


125 enacted, That all the ſaid Pains, c. ſhall be recovered to the Queen's 
Uſe, do take away the Suit of the Informer, againſt one not proceeded 
8 againſt by the King, or the third Part of the Penalty given him by 23 
11 Co. 61,62. Eliz. For the plain Purport of both theſe Acts is to further the Puniſh- 
; = 4 Rep. ment of Recuſants, and therefore inaſmuch as they are in the Affirmative, 
: and conſiſtent with 23 B. they ſhall not be oonſirued to —_— bo. 
Part of it. 
. 36. Moreover it is s manifeſt, that 29 BY. b. extends only to [the 
King's Suit by Indictment, for the Word Indiftment | is mentioned almoſt 
in every Clauſe. 
See. 37. And it alſo follows fila hence, That the ſecond Par ragraph 
Hob. 20g. of the faid Statute of 29 El. which enacts, That Convictions for 


3 11 Co. Offence ſhall be only at Aces, Gaol-Delivery, or the King's Bench, re- 


ſtrains only Convictions upon Indictments, and conſequently does not any 
Way impeach the ie of the Common * or en a8 . 

| Informations, &c. 11 
13 DIY: b. Cect. 38. It ſeems the better Gn hes comparing all the: Books 
3 together, which differ much from one another both in ſtating the Caſes, 
26. Seck. 63. and giving the Reaſons of the Judgments relating to this Matter, ) that a 


1 * Conviction at the King's Suit, whether ſtrictly regular or erroneous, may be 


Cro. Jac. 481, Pleaded to a Suit by an Informer, becauſe while it ſtands in Force, it makes 


482. the Party liable to the Forfeiture of twenty Pounds a Month, and no one 
Noy 2,7 ought to be puniſhed twice for the ſame Offence : But. it hath dern reſolved, 


Palm, * 40, that an erroneous, and ſtrongly holden that a regular, Conviction by Pro- 
— Re 10g. Aamation cannot be pleaded to a new Suit by the King, becauſe ſuch 2 
Bridg. 122, Conviction is of no greater Effect than a Conviction by Verdict, and con- 
123 ſegquently the King may wave it and begin anew. 

ng 481, Set. 39. But it ſeems very doubtful, whether the Conviction of a Feme 
Priag 120, Covert upon an Indictment can be pleaded to an Information againſt her 
121, 122. and her Husband, becauſe the Husband is not liable to pay the Forfeiture 
2R0:-Re.108. recovered upon an Ind: ictment. 


Vide ſupra, 


cap. i. Sect. i 3. 4 Sec. 


Chap. 10. , Offences in net coming to Church. 
Sec. 40. It ſeems that the ordinary Method of recovering the ſald For- 


? feiture of twenty Pounds for every Month contained in a Conwiction, either 
6 at the Suit of the King, or of an Informer, may ſufficiently appear from 
I what has been already ſaid ; but there is an extraordinary Remedy pro- 
e vided by the {aid Statute. of 29 El. 6. to enforce the Party to mike Cure 
of the Payment of the Forfeiture of the twenty Pounds for every Month 
by contained in an Indictment, whereon he ſhall be convicted, by making his 
*4 Lands and Goods liable. to be ſeized by the King for che Non-payment - - 
de thereof into the Exchequer, upon ſuch of the Terms of Eater or Michael. = © 
* mas, as {hall be next after his Conviction; but this extends not to a Con- 


viction by Way of Action, or Information, as more fully appears frorn 


0 $28. 41. As to the third Point, vis. In what Manner the Forfettare 
Y of twenty Pounds for the Abſence. of every Month after a Conviction is to 


be recovered, it ſeems needleſs to enquire how far it may be recovered by 
an Action or Information for it at the King's Suit, .inafmuch as the faid 


4% Statutes of 29 El. 6. & 3 Fac. 1, have made ai moſt effectual Proviſion for 
5 the Payment of it, by expreſly enacting, That every ſucbh Offender being 
_s once convieted, ſhall for every Month after ſuch Convittion, without any other 
| Indiftment or Conviction, pay into the Exchequer. twice in the Year, vig. in 
en every Eaſter and Michaelmas Term, as much as. ſhall then remain unpaid. 
"be I fer the Rare of twenty Pounds for every Month after 4 Curvicrion, and 
t is | lat for a Default herein the King may ſeize all the Goods, and two Parts 
en's I of the Hereditaments of ſuch an Offender, &c. © A AA, 
ded | Sect. 42. But it ſeemeth that theſe Clauſes extend not to any Convic- Cawley 102; 
23 tion upon an Information, or Action, &c. but only to a Conviction upon an 103. 
— Indictment, for there is no other Suit referred to beſides that of Indictment; 
N alſo it is ſaid, that the ſaid Clauſes extend to no Convictions by Verdict 
1 any or otherwiſe, unleſs Judgment be given theteon; becauſe, till then nothing vide ſupra; 
b forfeited. And from the ſame Gtound it ſeems to follow, That they Sea. 8. 
at would not have extended to a Conviction by Default upon Proclamation, 
wank if there had been no other Words in the Statute to this Purpoſe, than thoſe : 
by which it is enacted, That ſuch à Default recorded ſhall be as —— Vide infra, 
" a Conviction in Law of the ſaid Offence, whereof the Party ftandeth in- Set. 56. 
graph dicted, as if upon the ſame Inditment a Trial by Verdi thereupon had 
_ proceeded and been recorded, which Words of themſelves can by no Means 
0 any make ſuch a Conviction amount to a judgment after Verdict, without 


as to Which their can be no Forfeiture upon any other Conviction; and therefore 
25 it ſeemeth that the Forfeiture cauſed by ſuch a. Conviction muſt depend gee 29 El. 6: 
Books upon the other Clauſes of the ſaid Statutes, and the conſtant Tenor of our Par. 6: 
gone.” Law Books, which ſeem to ſuppoſe that a Perſon ſo cofivicted ſhall be * ; * 
liable to the ſaid Forfeitures, as much as one, againſt whom a Judgment Is Cawley 103, 
expreſly given. Ji e 1 9 tA ee ier 
Sect. 43. As to the ſecond. general Branch of this Head, viz; In hat 
Manner Offenders of this Natnre are to be proſecuted for the Forſeiture of 
Lands or Goods, it appeareth from the 13th, 14th, 1 Sch, 1yth, 18th;\4oth 
and 41Iſt Sections of this Chapter, that the King hath his Election either to 
ſize all the Goods and two Parts of the Hereditaments and Leaſes of che 
Offender, upon his making Default in the Payment of twenty Pounds, Both 
for every Month contained in an Indictment, whereon he ſhall be convicted.) 
and alſo for every Month ſubſequent, or elſe to refuſe the ſaid Penalty of 
twenty Pounds a Month, and thereupon to ſeize two Parts of the Heredi- 
tements and Leaſes of the Offen den. 


: { * of 


Seck. 


20 


vations: 


2 Inſt. 573. 
8 Co. 169. 
Plowd. 486. 


Bro. Corv. 2, 


14, 25, 45, 
47, 55, 60. 
1 Rol. Rep. 7. 


2 Rol. Ab. 
184. pl. 3. 


Offences againſt the ſaid Statute, &c. 


ficient Sureties in the Sum of two hundred Pounds at the leaſt to the God Be- 


Means Offenders of this Nature may be diſcharged from the ſaid Forfei- 


the Biſhop of the Dioceſe where he ſhall be reſident, or before the Fuſtices 


Of "Offences in not coming to Clrch. Book 1. 


Seck. 44. It alſo appeareth from what hath been ſaid in the forty ſe- 
cond Section of this Chapter, that the King hath this Advantage of ſeizing 
the Lands and Goods of the Offender upon no other Conviction, but ſuch 
as followeth an Indictment, nor even upon ſuch a Conviction without a 
Judgment, unleſs it be cauſed by a Default upon a Proclamation ; there- 
fore I ſhall add no more to this Head, except theſe two following Obler- 


Sed. 45. I. That the King cannot ſeize the Lands, till it appears by 
the Return of an Inquiſition to that Purpoſe to be awarded, of WR Fs Lands, 
Sc. the Offender was ſeized, becauſe the King $ Title to Land dußht al: 
ways to appear of Record. 

Se. 46. II. That the King, according] to the better Opinion! may ſeit 
the Goods, but not grant them over, without ſich an Inquiſition: 

Sect. 47. As to the third general Head of this — viz. What Diſ⸗ 
abilities, and other Inconveniencies, Offenders of this Kind are liable unto; 
it is enacted by 3 Fac. 1. 5. Par. 8. That no Recuſant convict ſball practice 
either the Common or Civil Law, or Phyſick, or uſe the Trade of an Apo- 
thecary, or be Fudge or Miniſter of any Court, or bear 7 Office in Camp, 
Troop, or Company of Soldiers, or in any Ship, or Fortreſs, but ſhall be utterly 
diſabled for the ſame, and forfeit for every ſuch Offence, one hundred Pounds. 

Seck. 48. Alſo it is farther enacted by the ſaid Statute of 3 Far. 1. 
Par. 22. That fuch Recuſants, as ſhall be convicted at the Time of the 
Death of any Teſtator, or at the Time of the Granting of any Adminiſtration, 
hall be diſabled to be Executors or Adminiſtrators; and that no ſuch Per- 
ons ſhall be Guardians to any Child, &c. 

Se. 49. And it is enacted by 23 El. 1. That every Perſon forbearing 
the Church twelve Months, ſball on Certificate thereof into the King's Bench 
by the Ordinary, a Fuſtice of Aſize and Gaol Delivery, or a Fuſtice of Peace 
of the County where ſuch Offender ſhall dævell or be, be bound with two ſuf- 


havivur, and ſo continue bound until ſuch Offender ſhall conform himſelf, 8c. 
Sect. 50. As to the fourth general Head of this Chapter, viz. By what 


tures, &c. it is enacted by 23 El. 1. Par. 10. That every Perſon guilty of the 
above-mentioned Offences, who ſhall before he be thereof indicted, or at his 
Arraignment or Trial before Fudgment, ſubmit and conform himſelf before 


where he ſhall be indicted, arraigned, or tried, (having not before made like 
Submiſſion at any his J. rial, being indicted for his firſt like Offence,) ſhall 
upon his Recognition of fuch Submiſſion in open Aſſizes, or Seſſions of the Coun- 
ty where juch Perſon ſhall be reſident, be diſchurged of all and every the ſaid 


SeF. 51. Alſo it is enacted by EI. 6. Par. 6. That whenſoever any ſuch 

Offender ſhall make Submiſſion, and 422 conformable, according to the Form 
limited by the above mentioned Statute of 23 2 1, or ſhall fortune to die, 
that then no Forfeiture of twenty Pounds for any Month, or Sei gure of the Lands 
of the ſame Offender, from and after ſucb Submiſſion and Conformity, or 
Death, and full Sati faction of all the Arrearages of twenty Pounds Month. 
ly, before ſuch Seizure due or payable, ſhall enſue, or be continued againſt 
Such Offender, ſo long as the ſame Perjon ſhall continue in coming to Divine 
Service, according to the Intent of the ſaid Statute. 

Sect. 52. But this Statute being thought not to give ſufficient En- 
couragement to ſuch Perſons to conform to the Church, becauſe, by the 
moſt favourable Conſtruction that could be made, it Nill obliged them 
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the King; and that after Ju 


ſei20 


freed from all Penalties happening upon him 
ſancy, unleſs the two Parts of the Lands were ſeiſed by the King in the An- 
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to pay ſuch Debts as were due to the King by Force of a Judgment, it 1 Rol. Rep. 94. 
was enacted by 1 Jac. I. 4. Par. 2. That a Recuſant conforming himſelf ac- 

cording to the Meaning of the above mentioned Statutes, &c. ſhall, during ſuch 


| Conformity, be diſcharged of ull Penalties, which be might otherwiſe ſuſtain by 


Reaſon of his Recuſancy. 8 | | 

Sect. 53. And it hath been reſolved, that ſuch Conformity may by: Force Raym. 391, 
of this Statute be pleaded as well to the Suit of an Informer as to that of 455: 
Judgment it will be a good Ground for an Audita 41 * 
Querela againſt an Informer; and alſo may be pleaded againſt the King Rol. Rep.95 
before Execution awarded. VV LA 2 Bulſt. 324, 
| Setf. 54. However, there ſeerns to be no Remedy for ſuch a Perſon to Sai 130. 
get a Reſtitution of ſuch of the Profits of his Lands, as have been actually 


taken by the King. 


Sec. 55, It ſeemed very doubtful before 1 Fac. 1. 4. how far the Lands Lane 92, 3 
of an Heir were chargeable with the Forfeitures incurred by his Anceſtor in 106. 
Reſpect of his Recuſancy; but this ſeems. to be for the moſt cleared by oy nl "O'S 
the 3d, 4th and 5th Paragraphs of that Statute; by which it is ena@ted, 
That the Heir, if he be no Recuſant, on were ſuch, and conform, ſhall be 

by reaſon of his Anceſtor's Recu- 


ceſtor's Life, in which Caſe they ſhall continue in the King's Hands till the 


whole Debt ſhall be levied. But it is farther enacted, that the King ſhall 


not extend the other third Part of the Lands for the ſaid Penalty. | 
Sect. 56. It ſeems by the manifeſt Purport of this Statute, that the 
Heir of a Recuſant, being alſo a Recuſant himſelf, has no Remedy, but 


«| by conforming, to free his Fee-Simple Lands from any of the Forteitures 


incurred by the Conviction of his Anceſtor, whether the Lands were ſeized 


in the Anceſtor's Life or not: However, it is faid, that the Land in Fee- Moore 523. 


Tail, which he claims from ſuch Anceſtor, is no Way chargeable after Rol. Rep 94. 
the Death of the Anceſtor, with any Forfeitures upon a Conviction Co. El. 84. 
by Proclamation, (which has no greater Effect than a Verdict recorded) 4215 * 
but only with ſuch, as are due upon a Judgment; which, as it is agreed, 181, 152. 
charge an Heir in Tail by Force of 33 H. 8. 39. Par. 29. which makes an 

Heir chargeable with the Debts of his Anceſtor by Judgment, Recognizance, 

Obligation, or other Specialty; but perhaps the Authority of theſe Opinions 


| may juſtly: be queſtioned : For tho! a Conviction by Proclamation amount 


not to a Judgment, yet ſurely it cannot be inferior to an Obligation: And 
therefore perhaps the Books cited in the Margin are miſreported in this Par- vide @ 1 
ticular, and the more — 2 Diſtinction may be this: That an Heir in Tail Sec. 42. 
is chargeable only with the Forfeitures for thoſe Months, which are con- 
tained in the Indictment it ſelf, on which a Judgment is afterwards given, 

or a Conviction by. Proclamation recorded, and not for the Months ſubſe. 

quent to ſuch Conviction, or Proclamation, inaſmuch as the firſt ſeem to 

be Debts appearing of Record, the latter not; and the fame Diſtinction 

ſeems applicable to ſuch Lands in Tail of an Heir who conforms, as were 

ſeized in the Anceſtor's Life; but it is clear, that ſuch only of his Lands 

as were ſo ſeized are in any Caſe liable, whether he claim them in Fee- 

Simple or Tail, ener | 1-7 ng 
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07 the O fence of ſuffer ng others to be 455 from Church, 


one ſhewn how far all Perſons in — are puniſhable for their 
own Abſence from the Church, I am now to ſhew how far they 


may be puniſhed for the Abſence of others; as to which it is enacted by 


3 Fac. 1. 4. Par. 32, 33, 34. That whoſoever ſhall retain or keep in his Ser- 
vice, Fee or Livery, or ſhall willingly maintain, retain, relieve, keep, or 
harbour, in his Houſe, any Servant, Sojourner, or Stranger, (except a Father 
or Mather wanting, without Fraud or Covin, other Habitation, or ſufficient 
Maintenance, and alſo except a Ward, or Perſon committed to the Cuſtody of 
another by Authority.) who ſhall not go to ſome Church vr. Chapel, or uſual 
Place of Common Prayer, to hear Divine Service, but ſhall forbear the ſame 
fer the Space of one Month, &c. ſhall for every Month, that he on * 
ſuch Servant, &c. 9 ten Pounds. 


CHAP XII. 
Of Popiſt Recuſancy. 
ND now we are come to Offences apainſt the Eſtabliſhed. Church 


more immediately relating to thoſe of the Popiſh en for the 
better underſtanding whereof 1 ſhall conſider : | 


The above 8 Offence of not coming to Church, fo far as i 


raids concerns thoſe of this Perſuaſion; 
2. The Offence of ſaying or hearing Maſs, or other Popiſh Sid | 
. The Offence of not making a Declaration againſt Popery: = 
4. The Offence of promoting or encouraging the Popul Religion. 


And firſt as to the ſaid Offence of not coming to Church, ſo fon as 11 
particularly concerns thoſe of the Popiſh Religion, who in reſpect bares arc 
commonly called Popiſh Recuſants, I ſhall een ; 


1. How far ſuch Recuſants are 3 in 1 own o Perſons, 7 * | 
2. How far they make others liable to be nen 35 2100 


As to the firſt of theſe Points, vi x. How far ſuch Pere are po- 
niſhable in their own Perſons, it is to be obſerved, that they are not 
only liable to all the Forfeitures and Diſabilities, and other Inconveni- 

ences mentioned in Chap. 10. but alſo to many particular Diſabilities, Re- 
ſtraints and Forfeitures, and other Inconveniences to which no others are 


liable. 
And firſt they are put under the following Diſabilities, 


I, That of bringing an Action. 
1 2. That 


Chap. 12 | of Popiſh Reeuancy. 3 


2. That of preſenting to a Church. 8 ea A ;4 
3. That of bearing any publick "Office, . or Quits? iw ik 21; 
4. That of claiming any Part of a Husband's forial: Eſtate / 
5. That of claiming an Eſtate by rg or dy pw; pl Dower, after 
a Marriage againſt Lax. 
Secondly, They are put under the eile ing Reſtraints, 
1. From going above five Miles from gar: 15h 2301 
2. From coming to Court. 
3. From keeping Arms. | 
From coming within ten Miles of Bae, e 
Thirdly, They are liable to the following Forfeitures, 4 
1. That of two Parts of a Jointure or Dower. | 


2. That of twenty Pounds for mot receiving the Sacrament any after 


Conformity. 


3. That of one hundred Pou nds for an un lawfol Manz 


4. That of one hundred Pounds for an Omiſſion of ne dtr. 

g. That of twenty Pounds for an unlawful Burial. 

Laſtly, They are ſubject to the following ——— | 

1. That their Houſes: _ be ſearched for AY whether G be 
Men or Women. 


2. If they be Women and married, that they may be committed Se. 


Sect. 1. As to the firſt of the Gd Diſabilities, VIS. That of e an 
Action, it is enacted by 3 Fac. 1. 5. Par. 11, 12. That every Popiſh Recu- 
fant convitt ſhall” fand to all Intents ard Pur poſes diſabled, as a Peron law- 
fully excommunicated, and as if ſuch Perſon had been ſo denounced and excom- 


 municated according the Laws of this Realm, until he or ſhe ſhall conform, 


&c. And that every Perſon, ſued by ſuch Perſon ſo "diſabled, may plead the 
fame in diſabling of ſuch Plaintiff, as if be or ſhe were excommunicated 
Sentence in the Eccleſiaſtical Court. Except - the Action of ſuch Recufant do 
concern ſome Hereditament or Leaſe, which is not to be ſeiſed into the King's 
Hands, by Force of ſome Law concerning Recuſancy. 

In the Expoſition hereof it hath been reſolved, 

dect. 2. I. That the Plea of ſuch a Conviction, like all other Shona. in Noy bo. 
Diſability, ought to be pleaded before e and alſo to conclude with Latch 176, 
a Demand if the Plaintiff ſhall be anſwered. "08 

Sect. 3. II. That ſuch Plea ought alſo to ſhew before FO Juſtices the Ny 89. 
Conviction was, that the Court may know where to ſend for a Certificate Latch © 76. 
thereof, if it be denied; and alſo that the Record it ſelf, or at leaſt a Cer- 3 Lev. 333, 
tificate thereof, ought to be immediately produced, according to the gene- 33+ 
ral Rule of the Law, as to all dilatory Pleas grou nded upon Records. 

Seck. 4. III. That if after ſuch a Plea it be certified that the Plaintiff 
hath latina and thereupon the Defendant be ordered to plead in chief, Hetl. 176. 
and then the Plaintiff relapſe and be convict again, the Defendant cannot 
plead the ſame in Difability a ſecond Time. 

Se. . IV. That it muſt appear either from the Conviction it cell, or 
by proper Averments, that the Plaintiff is convicted of Popiſh Recuſancy, 
becauſe no Recuſants, except. Popiſh ones, are within. be ſaid Clauſe; 3 Lev. 333, 
however that this is ſufficiently" ſet forth, by alledging that the Plaintiff 334 11, 12: 
being Papalis Recuſuns, was indicted and convicted fecundum gem Sta- : Bal. 155, 
tuti, Ec. \ 3 e 

S:&. b. And ſome Have! gone ſo far as to hold, That all Po piſh Recu- fan, 8 
ſants convict may be taken up by the Writ * De Ba e capiendb, mitted, State 


and that they are not to be admitted 'as competent Witneſſes in any 23 V ol. 1. 


Cauſe; Vol. 3 £425. 


Cawley 216. 
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Cauſe; but this ſeems to be a Conſtruction over ſevere: For aan as 


this, like all other Penal Statutes, ought to be conſtrued ſtrictly, and the 
Words thereof are no more than, That ſuch Perſons ſhall ſtand diſabled, 
Gc. as Perſons lawfully excommunicate, &c. and the Purport thereof may 


be fully ſatisfied by the Diſability to n ny Actio „it ſeems to be too 


rigorous to carry them farther. | 2 
. 2 to the ſecond of the ſaid Diſabilities, - viz, That 505 preſent- 

ing to a Church, the ſame being at this Day extended by 12 nn. 2. to all 

Perſons making Profeſſion of the Popiſh Religion, I ſhall refer the Reader, 


for the Matters relating to this Head, to Chap. 15, wherein is ſhewn how 


penal it is, barely to profeſs the ſaid Religion ; and I ſhall only take Notice 
in this Place, that by 1 Gul: & Mor. 26. Par. 4. If the Truſtee, Mortgagee, 


or Grantee 97 any Avoidance, whereof the Truſt ſhall be for any Popiſh Re- 


cuſant convict, ſhall preſent without giving Notice in Writing of the Avoid- 


ance, to the Un iverfity, &c. within three M. onths _ the Auoi e he for- 


feits 2 hundred Pounds. 
N 8. As to the third of the dd Diſabilities, vi x. That of bearing 
publick Office or Charge, it is enacted by 3 Fac. 1. 5. Par. 9. That no 


Ps þ:iſh Recuſant convict ſhall exerciſe any publick Office, or Charge, in the 


rages; ny but ſhall be utterly diſabled fo — the fame, ty himſelf 


or his Deputy. 


Sed. 9. It is obſervable, chat this Clauſe is more ſtrongly penned than 


that, which immediately precedes it, relating to all Recuſants in general, 


as to the following Particular: 

1. That this extends to all publick Offices and Charges in general, where- 
as the former extends only to thoſe, which are particularly enumerated. _ 

2. That this expreſly diſables a Popiſh Recuſant to exerciſe ſuch an 
Office by himſelf or his Deputy, but the other ſays nothing: at all of the 
Exerciſe of an Office by a uty. 

Sef. 10. As to the Fourth of the Got Diſabilities, v viz. That of claim- 
ing any Part of a Husband's perſonal Eſtate, it is enacted by 3 Fac. 1. 5. 
Par. 10. That every Woman being a Popiſb Recuſant convie, (ber Huſband not 
ſtanding convicted of Popiſh Recuſancy) which ſhall not conform her ſelf and 


remain conform d, but ſhall forbear to repair to ſome Church or uſual Place of 
Common Prayer, and there hear Divine Service and 8 ermon, if any then be, 


and receive the Sacrament of the Lord's Supper, according to the Laws of 
this Realm, by the Space of one whole Year next before the Death of her ſaid, 
Husband, ſhall not only be diſabled to be Executrix or Adminiſtratrix of her 
ſaid Hu ſand, but alſo to have or demand any Part of her ſaid Husband's Goods 
or Chattels, by any Law, Cuſtom or Uſage whatſoever ; and by 3 Jac. 1. 5. Par. 
13. Every Woman is put under the ike Diſability, being a Popiſh Recuſant, 
who ſhall be married otherwiſe than according to the Church of England. 
Sect. 11. As to the Fifth of the ſaid Diſabilities, vi. That of claiming 
an Eſtate by the Curteſy, or by Way of Dower, &c. it is enacted by 3 Jac. 
1. 5. Par. 13. That every Man, who being @ Popiſh Recuſant convig, "hall 
be married otherwiſe than in ſome open Church or Chapel, and otherwife than 
according to the Orders of the Church of England by a Minifter lawfully au- 


thorized, ſhall be diſabled to have any Eftate, as Tenant by the Curteſy ; and 


that every Woman being a Popiſh Recuſant convict, who ſball be married in 
other Form than as aforeſaid, ſhall be diſabled to claim ber Dower or Jon- 


ture, or Widows Eſtate, &c. 


. See. 12. As to the firſt of the above mentioned Reftraints 5 2. That 

from going above five Miles from Home, &c. it is enacted by 5 El. 2. 

and ang I. 5. Par. 6, 7. That every Pepiſh Reculant convict ſhall? —- to 
ah 


Chap. 12+ Of Popifh Recyſancy. | : 25 
bis Place of Dwelling, &c. and not remove above five Miles from thence, unigſi 
he be urged by Proceſs, &c. or have @ Licence from the Privy Council, &c. or 
| under the Hands and Seals of four Fuſtices of Peace, with the Aſent in Mri- 
| ting of the Lieutenant of the 2 or. of the Biſhop, &c. (Every Licence of 

which Kind by Juſtices of Peace niuſt expreſs both the particuldr Cauſe and the 
Time for which it is given, and ought not to be granted without a previous 
Oath of ſome reaſonable Cauſe,) under Pain of forfeiting all his Goods and He- See Cawley | 
reditaments, (<obether Freehold by Copyhold,) for his Life, or of abjuring the 5 _— 
Realm, if he be mt worth twenty Marks a Year, or forty Pounds in Goods, © 
unleſs be recant before Convittion, and alſo continue conformable. #1 
Sed. 13. Note, That the Privy Council may grant fuch Licence with- 
out any Special Cauſe or Oath, &c. but that the Juſtices of Peace cannot: 
And it hath been reſolved, That in Pleading a Lieence of Juſtices of Peace, 
you muſt expreſly ſhew, that it was made under their Hands and Seals, Ero. Jac. 354: 
and alſo ſet forth the Cauſe in particular for which it was granted, and the +" 
Time for which it was limited, and that the Party was ſworn to the Truth 
e ot oe oo ͤ v 
Sec. 14. It is faid, That if the ſame Perſon be both a Jaſtice of by dye 6 
Peace and a Lieutenant, he cannot both join in a Licence as Juſtice of ugh 336. : 
Peace, and alſo give his Aﬀent as Lieutenant, but ean only act in one Ca- 
, et GT Tr 54 ks e 
f Sect. 15. It ſeems that the Miles ſhall be computed according to te 
Engliſh Manner, allowing 5280 Foot, or 1760 Yards to each Mile, and 5 32 
that the ſame. ſhall be reckoned not by ſtrait Lines, as a Bird or Arrow — El. 213. 


may fly, but according to the neareſt and moſt uſual Way. ob 
| Se. 16. As to the Second of the above mentioned Reſtraints, viz. That 
W which relates to the coming to Court, it is enacted by 3 Fac. 1. 5: Par. 2. 
= That no Popiſh Recuſant corrvict ſhall come into the Court or Houſe, where the 
King or his Heir apparent ſhall be, unleſs he be commanded ſo to do by the King, 
upon Pain of one hundred Pounds, &c. And it is farther enacted by 30 Car. 2. 
St. 2. Par. 5, 6. That every Popiſh Recuſant convict, who ſhall come adviſedly 
into, or remain in the Preſence of the King or Queen, or ſhall come into the 
Court or Houſe, where they or any of them reſide, all be diſabled to bold or ex- 
ecute any Office or Place of Truft Civil br Military, or to ſue in Law or E- 
quity, or to be an Executor, &c. or capable of any Legacy or Deed of Gift, 
and ſhall forfeit for every wilful Offence frve hundred Pounds, unleſs ſuch Per- 
| ſon do within the Term next after ſuch his coming or remaining, take the Oaths 
of Allegiance and Supremacy, and make the Declaration againſt Tranſubſtan- 
tiation and the Invocation of Saints, &c. in the Court of Chancery. 
Seck. 17. As to the Third of the above mentioned Reſtraints, vis: 
That which relates to the keeping of Arms, it is enacted by 3 Jdc. 1. 5. Par. 
27, 28, 29. That all ſuch Armour, Gur-powder, and Munition bf whatſoever 
Kinds, as any Pop1ſh Recuſant convict ſhall have in his own Houſe or elſewhere; 
or in the Poſſeſſion of any other at his Diſpofition, ſhall be taken from him by 
Warrant of four Fuſtices of Peace at their General or Quurter-Seſſions, (except 
ach neceſſary Weapons, as ſhall be allowed him by the ſaid four Fuſtices, for the 
Defence of his Perſon or Houſe) and that the ſaid Armour, &c. ſo taken; ſhall 
be kept al the Coſts of ſuch Recuſant, in ſuch Place as the ſaid four Fuſtices af 
their ſaid Seſſions ſhall appoints And that if any ſuch Retuſant having ſuch 
Armour, &. or if any other Perſon who ſhall have any fuch Armour, &c. to 
the Uſe of ſuch. Recuſant, ſhall refuſe to diſcover to the ſaid Juſtices, or any of 
them, what Armour he hath, or ſhall let or hinder the Delivery thereof to any A 
the ſaid Fuſtices, or to any other Perſon authorized by their Warrant to take the 
Jame, that then every Perſon ſo afendrng ral forfeit his ſaid Armour, &c. 77 
1 a: | alts 
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wot ſuch ant ſhall be charged vi 
h Armour, &c. yet ſuch Recuſant ſha Po . Fort a 
ere Love-/ 1 f e d e providing of a, Horſe, &c. in ſuch Sort a 
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alſo be impriſoned for three Months without Bail, by Warrant from any Juſtices 


of Peace of ſucb County. And it is farther enaCted,” That notwithſtanding the 
of = 


th the main. 


others of bis Majeſty's Subjects. Alſo it is farther enacted by 1 Will. & 


Mar. 15. That no reputed Papiſt refufing to make the ſaid Declaration againſt 


Py þ ery, mentioned in 30 Car. ſhall keep Ar Ns; as Is ſet forth een * 
ae 1d. Ares the fourth of the above rr 

33 ne Be On Re ithin ten Miles of London, it is er Pas 
which relates 5 a L des THz 5 Popiſh Recuſant, &c. ſhall m_ I = 
VVV 'My- 
» 2 Perſons as at the Time of the ſaid Act o 7 1 have their only 
25 or manual Occupation in London, &c. and ſuc 1 5 * © make the De 
"Deen M way 7 A from Lon- 
r 1 cedent Sections, are | | i 
ion. &e by Fore of 1 9/0. & Mar. 9. which is ſet forth more at lag 
* bens 5 ; "I the firſt of the above mentioned Forfcitures, viz. That 


| $F . I. 5. Par. 10. 
of two Parts of a Jointure or Dower, it is enacted by 3 fac. 1. 5 | 


, . . . 3 6 4 
That every married Woman being a Popiſb Recuſant convict, (her Husban 


$4 Rs | hall not conform her ſelf and , 
d of Popiſh Recuſancy) who ſhal 
ein conformed, Int Pall forte to repair to foe Church or uſual Place of 


7 1 7 CY MON. ; any t hen be 
( Pr 4 ar vine de VICE and 8 | 7 if y b 
OMMON FO '? ayer and the e t0 be Dis 7 2 


| i | d Husband, ſhall for- : 
| hi Var next before the Death of her ſat | 
1. 1 K W Profits of twwo Parts of her Fointure and Dower of any N 


Hereditaments of ber ſaid Husband, &c. 


GS-5. 20. As to the ſecond of the above mentioned Forfeitures, v22. 


A ceiving the Sacrament yearly after 
f t ty Pounds, &c. for Not Weitem : % Re- 
. enacted by 3 Fac. 1. 4. Par. 2, 135 => if —_ oy ak 
cuſant convict who hath conformed bim e e Tear after his 
Ds the Carr ament in his own Pariſh-Church, &c. within one 


Conformity, he ſhall forfeit twenty Pounds, and for the ſecond Year forty Pounds, 


* 


and for every Near after ſixty Pounds, &cc. 


| zoned Forſeitures, vis. 

J. 21. As to the third of the above mentioned Forfeiture 1 

* ad Nudes Pounds for an unlawful Marriage, it 1 _— 55 

c. I Par. 13. That every Popiſh Recuſant convitt, "who 0 he Church 
Pop a Wh who is no Inheritrix, otherwiſe than according to 


/ England, ſhall forfeit one hundred Pounds. 


ft tioned Forfeitures, viz. 
As to the fourth of the above mention 5 51 
os 5 n Pounds for the Omiſſion of a re e os 
nacted by 3 Fac. 1. 5. Par. 14. That every Popiſh Recuſont, ater 15 
ſi iſe his or her Child to be baptized, are 75 -N qd ts Birth, 
Minifter, &c. ſhall forfeit one hundred Pounds, oc. f 
„ to c ml. of the above mentioned ee he eb is 
of twenty Ponnds for an unlawful Burial, it 18 enact by "4 J þ 4 
Par. 15. That if any Popiſb . not OY bo rei nee W 
77 r Place than in the Church or Church-yard, I 
Ke . of this Realm, the Executors „c. of ſuch ; cu 2 2 
ü ing the ſame, or the Party that cauſeth him to be ſo buried, ſha 9 
2 15 As to the Inconvenience to which en - Khor: ky 
liable, viz. That of having their Houſes ſearched for ques, i; 
* I : 


6. Par. 28. That if any married JW, oman, bei 
ſhall not within three Months 


to remain till ſhe perform, &c. unleſs the Husband avi 
Pounds a Month for her Offence, or elſe the third Part of all his Lands, &c. 
at the Choice of the Husband, &c. 


ſerved, That the Husband of a Popiſh Recuſant 
the Forfeiture of ten Pounds a Month for th 
trom Church, by Force of 1 Fac. 
foregoing Chapter, But 7s aljo utterly diſabled by the 
the ſaid Statute, to 
by himſelf or by his Deput 3 (except ſuch Husband himſel , and his Children, 
a Gal A Fond 44 7 eget 54 
ants in Houſhold, fhall on 
Excuſe to the Contrary, repair to fome Church or 
Service, and there hear Divine $ 
Children and Servants, as are of meet A 
Lord's Supper, | by the Laws of this Realm, and 
do bring up his ſaid Children in the true Religion. | * 
Sect. 27. Alſo it is farther enacted „ 
Par. 26. That the Houſe of one whoſe Wife is a Popiſh Recuſant convict, may 
be ſearched by any two Fuſtices of Peace, &c. for Popiſh Books, &c, 


= Chap. 13. Of Offences in ſaying Maſs, & 


7 

it is enacted by 3 Fac, I. 5. Par. 26. That any tuo Fuſtices of Peace, and all 
| Mayors, Bailiſs, and chief Officers of Cities, and Tywns Corporate, in their 

reſpective Furiſdictions, may fearch the Houſe and Lodgings of every Popiſh 
Recuſant convie? for Popijh Books and Rehques ; and that if any Altar, Pix, 
Beadi, Pictures, or ſuch like Popiſh Rel que, or any Popiſh Book, be found 
in the Cuſiody of ſuch Perſon, as in the Oprnion of the jaid 7 uftices, &c. ſhall 
be unmeet for him or ber to have or uſe, it ſhall be defaced and burnt, if it 
be meet to be burnt; and if it be a Crucifix or other Reli que of. any Price, 
the ſame ſhall be defaced at the Genera! Rearter-Seffions in the County where 

it ſhall be found, and then reſtored to the Owner. „ 

Se?. 2 5. As to the Inconvenience to which (ich Offenders being Femes- 
Covert are liable, vz. that of being committed, it is enacted by 7 Jac. 1. 
ng a Popiſh Recuſant convich, 


/ after her Conviction conform her elf and repair 
70 Church and receive the Sacrament & 


C. ſhe may be committed to Priſon by 
one of the Privy Council, or by the Biſhop, if ſhe be a Baroneſs ; or if under 
that Degree by two Fuſtices of Peace whereof one to be of the Quorum, there 
pay to the King ten 


Sect. 26. And now I am to conſider in th 


e ſecond Place, how far ſuch 
Recuſants make others liable to be puniſhed 


as to which it is to be ob. 
convict is not only liable to 
e Abſence of any of his Servants 
1. Which is ſet forth more at large in the 
ninth Parografh of 
exerciſe any Publick Oſice or Charge in the Common-wealth 


ge of nine Years abiding with him, and his Ser- 
ce every Month at leaſt, not havi ng any reaſonable 
Chapel uſual for Divine 


ervice ; and the ſaid Husbond, and ſuch his 


e, receive the Sacrament of the 
at ſuch Times as are limite, 


by the faid Statute of 3 1 


2 


K 


deck. 1. A to che Offence in ſa 


bet ng thereof lawfully convict, full forfeit two hundre 
mited to Prifon in the next Gaol, there to rem 
and from thenceforth till he have paid the [aid 


>» >. Et — 


CHAP. XII 


| Of Offences in ſaying or hearing Maſs or other Popiſh 


| ſaying. or hearing Maſs, it is enacted by 
23 El. 1. Par, 4. That every Perſon who ſhall jay or ng Maſs, 
d Marks, and be com- 
ain by the Space of one Year, 
Sum of two hundred Marks þ 
- 5 1 5 aN 
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proſecute him to Conviction for ſaying Maſs, or exerciſing any other Part of 


T HE Offence of refuſing to make a Declaration againſt ſome of the 


 fert for every wilful Offence five hundred Pounds. 


ſaid Statute of 30 Car. 2. Stat. 2. Par. 9, 12, 13. That every Perſon who 


8 


Offence of not making a Declaration, &c. Book I. 
and that every Perſon, wha ſhall willingly hear Maſs, ſhall forfeit the Sum of 
one hundred Marks, and ſuffer a Year's Imprifonment. oo on 

Se. 2, And it is enacted by 11 & 12 Will. 3. 4. Par. 2, 3, 4, 5. That 
every Perſon, who ſhall apprehend any Popiſb Biſtop, Prieſt or Feſuit, and 


the Function of a Popiſh Biſhop or Prieſt, ſhall receive one hundred Pounds of 
the Sheriff, and that every ſuch Popiſh Biſhop, &c. (except, being a Foreigner, 
he be entered in the Secretary's Office, and officiate only in the Houſe of a 
Foreign Miniſter) ſhall be adjudged to perpetual Impriſonment, 


2 REN 2 8 a AS. F< — n FEST) PTY S n . — az. EA 4 1 — Atoentreme enemy 
. 
* 7 * » 


CHAP, x. 
Of the Offence of not making a Declaration againſt | 
0 Paoper). 


Principal Doctrines of the Popiſh Religion puts all Perſons under the 
following Reſtraints t 7 


1. From ſitting in Parliament. 

2. From holding a Place at Court. 

3. From living within ten Miles of London. 
4. From keeping Arms. 


. 


Alſo it puts them under a Diſability of preſenting to a Church. 


Set. 1. As to the firſt of the above mentioned Reſtraints, vi. That 
which relates to the fitting in Parliament, it is enacted by 30 Car. 2. Stat. 2. 
Chap. 1. That no Peer ſhall vote or make his Proxy in the Houſe of Peers, of 
fit there during any Debate; and that no Member of the Houſe of Commons 
ſhall vote or fit there during any Debate after the Speaker is choſen, until ſuch 
Peer or Member ſball take the Oaths of Allegiance and Supremacy, and make a 
Declaration of his Belief that there is no Tranſubſtantiation in the Sacrament 
of the Lord's Supper ; and that the Invocation or Adoration of the Virgm 
Mary, or any other Saint, and the Sacrifice of the Maſs, as they are now uſed 
in the Church of Rome, are Superſtitious and Idolatrous, &c. on Pain that 
every ſuch offender ſhall be adjudged a Popiſb Recuſant convict, and diſabled 
to hold or execute any Office, &c. or from thenceforth to fit or vote in either 
Houſe of Parliament, to ſue in Law or Equity, or to be Guardian, Executor 
or Adminiſtrator, or capable of any Legacy or Deed of Gift, and ſhall for. 


Seck. 2. As to the ſecond of the above mentioned Reſtraints, vi 
That which relates to the holdipg a Place at Court, it is enacted by the 


ſhall be a fivorn Servant to the King, ſhall take the ſaid Oaths, and make and 
ſubſeribe the ſaid Declaration in Chancery, the next Term after he ſhall be ſo 
feworn a Servant, &c. And that if any ſuch Perſon, neglecting fo ta do, ſhall ad- 
viſedly come into or remain in the Preſence of the King or Queen, or ſhall come 
into the Court or Houſe where they are or any of them reſide, he ſhall ſuffer all the 
Penalties expreſſed in the foregoing Section, unleſs ſuch Perſon ſo coming o 
I : 


13 
& 


Chap. 14. Offence of nut making a Declaration, &c. 
the King's Preſence, &c. ſhall firſt have Licence ſo to do, by Warrant under 
the Hands and Seals of fix Privy 9 by Order of the Privy Council, 
72 ſome urgent Occaſion therein to be expreſſed, which Licence ſhall not ex- 
ceed ten Days, and ſhall be firſt filed, &ci in the Petty-Bag Office, for any 
Body to view without Fee, &c. and no Perſon. be licenced for above thirty 
Days in one Year. ages, ep Pig hee 5 
Sec. 3. As to the third of the above mentioned Reſtraints, viz. That 
which relates to the living within ten Miles of London, it is enacted by 
1 Vill. & Mar. g. That every Fuſtice off Peace in London and Weſtminſter, 
and within ten Miles thereof, ſhall cauſe to be arreſted and brought before him 
all reputed Papiſts, (except Foreigners, being Merchants, or menial Servants to 


29 


ſome Ambaſſadour or publick Agent, and except all ſuch as uſed ſome Trade, See Ch. 12. 


&c. and alſo except all ſuch Perſons as had their Dwelling in London, &c. 
within fix Months before the thirteenth of February 1688. and no Dwellin 


1689) and that every ſuch Fuſtice ſhall tender the ſaid Declaration to every ſuch 
Perſon, and that every ſuch Perſon refuſing the ſame, and afterwards remain- 
ing in London, &c. or within ten Miles thereof, or being certified to the 
King's Bench or Quarter-Seſfions, at the next Term or Seſſions, as having 


| | Court, ſhall ſuffer as a Popiſh Recuſant convict, &c. 


which relates to the keeping Arms, it is enacted by 1 Will. & Mar. 1 5. That 
any two Juſtices of Peace may and ought to tender the ſaid Declaration to any 
Perſon whom they ſhall know or ſuſpe&F, or have Information of, as being a 


Juſtices upon Notice to him given, or left at his uſual Abode, by one authorized 
by Warrant under the Hands and Seals of the ſaid Fuſtices, ſhall keep any Arms 


1 or Ammunition, or Horſe above the Value of five Pounds, in his own Poſſeſ- 
5 ſion, or in the Poſſeſſion of any other Perſon to his Uſe, (other than ſuch ne- 
aa ceſſary Weapons, as ſhall be allowed him by the Qyarter-Seſfions for the Defence 
of his Houſe or Perſon) and that any two Fuſtices of Peace, by Warrant under 
ch their Hands and Seals, may authorize any Perſon in the Day- time, with the 
£1 Aſſiſtance of the Conſtable or his Deputy or the Tithing-man, to ſearch for all 
ent / Arms, &c. and Horſes, and ſeize them to the King's Uſe, and that the 
Joy ſaid Fuſtices ſhall deliver the ſaid Arms and Ammunition at the next Quarter- 
12 8 Se/ions in open Court, and that whoever ſhall conceal, &c. or ſhall be aiding to 
_ | the concealing any ſuch Arms or Horſes, ſhall be committed to the common 
ble Gaol by Warrant under the Hands and Seals of any two Fuſtices of Peace, and 
tler alſo forfeit treble the Value; and that thoſe who diſcover any ſuch Arms or Am- 
11% munition, ſo as the ſame may be ſeized, ſhall have the full Value thereof, to be 
fer awarded 10 them by the Seſſions, &c. and that ſuch Refuſers of the faid De- 
claration, &c. ſhall be diſcharged whenever they ſhall make the ſame. 
ba Seck. 5. As to the above mentioned Diſability of preſenting to a Church, 
„ is enacted by 1 Will. & Mar. 26. That whoever ſhall refuſe to make the 
W 5 fad Declaration upon ſuch a Tender thereof as is preſcribed by the ſaid Act, 
6 . p thall be diſabled to preſent to any Benefice, &c, But it ſeems needleſs to ſet 
14 forth the Clauſe of the ſaid Statute relating to this Matter at large in this 
7 4 Place, inaſmuch, as by 12 Arne 14. All Perſons. whatſoever making 
It Profeſſion of the Popiſh Religion are under the like Diſability, as will ap- 
ear from Ch, 15. Seck. 6, 7, &c. | 
in . 
7 e 


1 1 85 CHAP. 


Myſtery, or ſome manual Occupation at the Time of the ſaid Af, in London, S. 18. 


4 
elſewhere, and certified their Names to the Seſſions before the firſt of Auguſt 


refuſed to make the ſaid Declaration, and neglecting to make the ſame in ſuch 


Seck. 4. As to the fourth of the above mentioned Reſtraints, viz. That 


Papiſt, or ſuſpected to be ſuch; and that no ſuch Perſon ſo required, and not See Ch. 12.-. 
making and ſubſcribing the ſaid Declaration, or not appearing before the ſaid 8. 17. 
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113 008 

#5 8818 I. Giving or Wide Popith Education. 
es || | 2. Profeſſing the Popiſh Religion. 

„ 3. * or Selling Popiſh Books. 


Sec. 1. The firſt Offence of this Kind, vi ⁊. That of giving or recei- 
ving Popiſh Education depends upon ſeveral Statutes ; and firſt it is enact- 
ed by 1 Fac. 1. 4. Par. 6, 7. That if any Perſon or Perſons under the King's 
Obedience ſhall go, or ſend or cauſe to be ſent, any Child or any other Perſon un- 

der their or any of their Government, beyond the Seas, out of the King's Obe- 

185 dience, to the Intent to enter into, or reſide in, or repair to any College, &c. of 

1 any Popiſb Order, Profeſſion or Calling, to be inſftrufted, perſwaded, or ſtrength. 
0 ned in the Popiſh Religion, or in any ſort to profeſs the fame, every ſuch Perſon 

fo ſending ſuch Child, &c. ſhall forfeit 100 1. And every ſuch Perſon fo paſjing 
or being ſent, &c. ſhall i in reſpect of him or herſelf only, and not in reſpect of 
any of his Heirs or Poſterity, be diſabled to inherit, purchaſe, take, have or 
enjoy, any Profits, Hereditaments, Chattels, Debts, Legacies or Sums of Money, 
&c. whatſoever : And that all Eſtates, Terms, and other I. ntereſis whatſoever to 
be made, ſuffered or done, to the Uſe or Beboof of any ſuch Perſon, or upon any 
Truſt or Confidence, mediately or immediately to or 72 the Benefit or Relief 4 
any ſuch Perſon, ſhall be utterly void. 

Sect. 2. And it is farther enacted by 3 Fac. 1. 5. Par. 16. That if the 
Children of any Subject within the Realm (the ſaid Children not being Soldiers, 
Mariners, Merchants, or their Apprentices or Factors) ſhall be ſent or go be- 
yond Sea, to prevent their good Education in England, or for any other Cauſe, 
without the Licence of the King or fix of his Privy Council (whereof the Prin- 
cipal Secretary to be one) under their Hands and Seals, that then every fuch 

Child ſhall take no Benefit by any Gift, Conveyance, Deſcent, Deviſe or other- 

wiſe of or to any 133 or Chattel, till ſuch Child being of the Age of 
eighteen Years or above, take the Oath of Obedi ence before ſome Fuſtice of Peace 
of the County, Liberty or Limit, where the Parent of ſuch Child did and ſhall 
inhabit : And that in the mean Time the next of Kin to ſuch Child, who ſhall 
be no Popiſh Recuſant, ſhall have the ſaid Hereditaments, &c. ſo given, &c. un- 
til fuch Child ſhall conform, &c. and take the ſaid Oath and receive the Sacra- 
ment; and that after ſuch Conformity, &c. he wwho hath received the Profits of 
the ſaid Hereditaments, &c. ſhall accompt for the ſame, and in reafonable Time 
male Payment thereof, and reſtore the V. Valle F the ſaid Goods, &c. And that 
whoever ſhall ſend ſuch Child over Seas, ſhall forfeit one hundred Pounds, which 
by 11& 12 Will. z. 4. Par. 6. ſhall be to: the ſole Uſe and Benefit of the 
Per jon ho ſhall diſcover the Offence. 

SeF. 3. Alſo it is enacted by 3 Car. I. 2. That if any Perſon under tit 
Obedience of the King ſhall go, or fhall convey or ſend, or Tg to be ſent or con- 


5 weyed, 
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Chap. 15. Offentes in prowating the Popiſh Religion. 


_ 3; out of the King's Obedience, io the Intent to ente, imo, of be refidentt or 
__ 7nd up, in any Priory, Abbey, Nunnery, Popiſh Univerſity, College br School, 
„ Hoc of Jeſuits, Prigſts, or in à private Popiſb Family, and ſhall be there 
__ ny Popiſb Perſon inſtructed, per ſiuadrd or firengthened in the Popiſh Religion 
n Sort to profeſs the ſame, ur ſhall convey or fend, or cattſe to bs conveyed 
= or ſent, any Thing towards the Maintenance of any Perſori ſo going or ſont, and 
_ rained and inſtructed, as is aforefaid, or under the Colour of any Charity to- 
_ 2rd the Relief of any Priory, &c. or religious Houſe whatſoever ; every Perſon 
. /ending, &c. any juch Perſom or Thing, and every Perſon paſſing or ſent, 
being thereof convicted, &c. fhall be difabled to proſecute any Suit in Law or 
Equity, or to be Executor or Adminiſtrator to any Perſon, or capable of any 
__ L:gcy or Deed of Gift, or to bear any Offite within the Realm. And ſhall 
Fffeit all his Goods and Chattels, and ſball forfeit all his Hereditaments, Of: 
Faces and Eftates of Freehold,. during bis Life. 1 
1 The ſecond Offence of this Kind, viz. That of profeſſing the Popiſh Re- 
ligion is puniſhed with the following Diſabilities, e 
1. Of taking an Eſtate in Lands. 
2. Of preſenting to a Church. e 
Alſo it is punifhed with the following Reſtraints, 
1. From keeping School. | SRD 
2. Tony with-holding a competent Maintenance from a Proteſtant 


=_ S:7.4. As to the firſt of the above mentioned Difabilities, v/2: That 
on of taking an Eſtate in Lands, it is enacted by 11 & 12. z. e. 4. That every 
mo BS Perjon educated in or profeſſing the Popiſh Religion, who ſhall not within fix 
= Months after the Age of eighteen Years, take the Oaths of Allegiance and Su- 

= fremacy, and ſubſcribe the Declaration againſt Popery mentioned in zo Car. 2. 
Stat. 2. Chap. 1. in the Chancery, or King's Bench, or Quarter-Seffions of 4 
County where ſuch Perſon ſball refide, ſhall in Reſpect of himfelf or herſelf only, 
and not in Reſpect of any of his or her Heirs or Poſterity, be diſabled to inhe- 
it or take by Diſcent, Deviſe or Limitation, in Poſſeſſion, Rever ſion or Remain- 
der, any Lands, Tenements or Hereditaments, in England or Wales, &c. And 
during the Life of ſuch Perſon, and until he take the ſaid Oaths, &c. his next 
of Kin being a Proteſtant, ſhall enjoy the ſame, without being accompiable for 


to the Party jo diſabled: And all Papiſts, or Perſons making Profeſſion of the 
Popiſh Religion, are diſabled to purchaſe in their own Names, or the Names of 


tereſt and Profits whatſoever, out of Lands made to their Uſe, or on any J. ruſt, 
mediately or immediately, for their Benefit, are void. [6] _ 
Sect. 5. In the. Conſtruction hereof it was reſolved by the Houſe of 


Lords in Roper's Caſe, That the Deviſe of the Reſidue of Money ariſing 
s within the Statute. 


Y That of preſenting to a Church, which by 3 Fa. x. f. Par. 18, 19, 20, 21. 


Jo Car. 2. Stat. 2. it is enacted by 12 Ann. St. 2. c. 14. That every Papiſt, or 
eon making Profeſſion of the Popiſh Religion, &c. and every Mortgage, 
Truftee, or Perſon any <oays intruſted by or for ſuch Papiſt, &c. with or without 
| Friting, ſhall be diſabled to preſent to any Benefice, School, or Hoſpital, 8c. 


:.. Of 


veyrd, any Peron out of the King's Dothinions, into any Parts befor the = 


the Profits, but fhall not do avi lful Waſte under Pain of forfeiting treble Damages 


others, to their Uſe or in 7 ruſt for them: And all Eftates, Terms and other In- 


from the Sale of an Eftate appointed to be ſold for Payment of Debts, &c. 
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Sect. 6. As to the ſecond of the above mentioned Diſabilities, vi ⁊. Precedent af 


a Title made 
: : i | under theſe 
and 1 Will. & Mar. 26. did extend only to'Popith Recuſants convict, Statutes. 


and Perſons. refuſing to make the Declaration againſt Popery, mentioned in Laut. 1101. 


32 Offences in promoting the Popiſh Religion. Book J. 
See 11 Geo. 2. or fo grant any Avoidance of any Benefice, Prebend or Ecclgfiaſtical Living ; 
8 and that in all Caſes the Untverfittes ſhall preſent. 3 
See. 7. Alſo by Force of the ſaid Statute, The Ordinary may tender the 
Declaration againſt Tranſubſtantiation to any reputed Papiſt making a Preſen- 
tation, and upon a Refuſal to take the ſame, the Preſentation ſhall be void: Alſo 
the Ordinary may examine every Preſentee upon Oath, Whether the Perſon who 
preſented him, be the true Patron, or only a Truſtee? And the Court wherein 
a Quare Impedit ſhall be brought, may in lite Manner examine the Parties, 
and a Bill may be brought in any Court of Equity to diſcover ſuch ſecret Truſts, 
&c. and the Anſwer of ſuch Perſons upon any ſuch Examination or Bill ſhall be 
good Evidence againſt ſuch Patron, in Reſpett of ſuch a Preſentation, but not 
as to any other Purpoſe. ON ROY. 1 
Sect. 8. I do not know that any Reſolution hath been given on either 
of the above mentioned Statutes of 1 Vill. & Mar. or 12 Ann. However 
the Expoſitions which were made on 3 Fac. 1. ſeeming to be for the moſt 
part applicable to theſe latter Statutes alſo, I ſhall take Notice of the prin- 
cipal of them ; as, fy TY $12 al | 
Sect. 9. I. That where a Preſentment is pro hac vice veſted in the Uni- 
10 Co. 57. b. verſity by reaſon of the Patron's being a Popiſh Recuſant at the Time when 
the Church became void, it ſhall not be deveſted again by his conforming 
| himſelf to the Church 
Sect. 10, II. That ſuch a Patron is only diſabled to preſent, and that he 
Cawley 230. continues Patron as to all other Purpoſes, and therefore that he ſhall con- 
firm the Leaſes of the Incumbent, Sc. : 2% 23 955 
Sect. 11. III. That ſuch a Perſon by being diſabled to grant an Avoi- 
daance, is no way hindred from granting the Advowſon itſelf in Fee, or for 
x Jon. 19, 20. Life or Years, bona Fide, and for good Conſideration. The 
x Jon. 20, 21, Sec. 12, IV. That if an Advowſon or Avoidance belonging to ſuch 
_ 6, A Perſon come into the King's Hands, by reaſon of an Outlawry, or 
127. Conviction of Recuſancy, Fc. the King, and not the Univerſity, ſhall 
Mo. 872. preſent. 5 | | | 
| Sect. 13. As to the firſt of the above mentioned Reſtraints, v2. that 
which relates to the keeping School, it is enacted by the ſaid Statute of 
11& 12 Will. 3. 4. Par. 3. That if any Papiſt, or Perſon making Profeſſion 
of the Popiſh Religion, fhall be convict of keeping School, or taking upon them- 
ſelves the Education or Government, or Boarding of Youth in any Place with- 
in this Realm, or the Dominions thereunto belonging, they ſhall be adjudged to 
perpetual Impriſonment. CE 
Se. 14. As to the ſecond of the above mentioned Reſtraints, viz. that 
which relates to the Power of a Popiſh Parent over his Proteſtant Child, 
it is enacted by the faid Statute of 11 & 12 Vill. 3. 4. That if any Popiſh 
Parent, in order to compel a Proteſtant Child to a Change of Religion, ſhall 
refuſe to allow ſuch Child a ſufficient Maintenance, ſuitable to the Degree and 
Ability of ſuch Parent, and to the Age and Education of ſuch Child, the 
Lord Chancellor upon Complaint may make ſuch Order therein, as ſhall be agree- 
able to the Intent of the ſaid Act. x 
Seck. 15. The third Offence of this Kind, viz, that of ſelling or buy- 
ing Popiſh Books depends upon 3 Fac. 1. 5. Par. 25. by which it is enacted, 
That no Perſon ſhall bring from beyond the Seas, nor ſhall print, buy or ſell 
any Popiſh Primers, Ladies Pſalters, Manuals, Roſaries, Popiſh Catechiſms, 
Miſſals, Breviaries, Portals, Legends and Lives of Saints, containing ſu- 
perſtitious Matter, printed or written in any Language whatſoever, nor am 
other ſuperſtitious Books, printed or written in the Engliſh Tongue; on pain 
forfeiting forty Shillings for every Book, &c, and the Books to be burnt. 4 
5 bg CHAT, 
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Seck. 1. 31 EL I. Obfinate Nonconformifis Were ve pe to * e 
B the Realm, and were alſo ſubject to all the Penalties mentioned r 
_ Zh: tenth and eleventh Chapters of this Book 5- and Diſſenters were farther re- al © 
E | rained by 17 Car. 2.2. & 22 Car. 2. 1. but at this Day by 1 Will. & Mar. Vide z Jones, 
= 18. Par. 2. A Perſans diſſenting from the Church, (except Papiſts, and thoſe 7 1 26. 
who ſhall in Preaching or Writing deny the Doctrine of the Trinity,) are ex- Par” we 
empted from. all Penal. Laws relating to Religion, except 2 5 Car. 2. Chap. 2. 
(by which all Officers of Truſt are bound to receive the Sacrament accordi ing to 
the Ujage of the Church-of England, and alſo to take the Oaths of Allegiance May * 
and Supremacy, and the Teſt ;) and alſo except 30 Car. 2. Stat. 2. Geb. 1. ( Cn 
which the Members of both Houſes of Parliament, and all the King's Sworn 
Servants are bound to make a Declaration againſt Tranſubſtantiation and. the 
Invcation of Saints, and the Sacrifice of the Maſe G,) provided ſuch Diſſenters galk. 52. 
take the Oaths of Allegiance and Supremacy, and make the. 2 Declaration 
againſt Tranſubſtantiation, &c. and come to ſome le for religious 
Worſhip in ſome Place regiſtred either in the Biſhop's Court, or at delten, Far 16, 17, 
the Doors whereof ſhall neither be locked, barred, nor bolted.” 1 
Sect. 2. Alſo by Par. 8, 9, 10, 11, 12. Diſenting Teachers are yolerated, 
if they take the ſaid Oaths, Kc. at the General or Warter-Seſfions do be held 
for 5 Place where ſuch Perſons live, and ſubſcribe the thirty nine Articles of 
the Church of England, except thoſe few ſcrupled ones COCA Church-Go- 
vernment and Enfant. Bafin: And by 10 Ann. 2. Par. 7, 8, 9g. They may Vide Salk. 
qualify themſelues as well during @ Proſecution! upon any Penal Statute, as be- 57* 
fore, and being qualified in one County may officiate in another, upon producing 
a Certificate and taking the ſaid Oaths, &c. if required. 
Sect. 3. Alſo by the faid Statute of 1 Will. & Mar. Par. 13, 14, 15. 
Thoſe who ſeruple the taking of. am Oath, are within the like Indulgence, pro- 
vided they ſubſeribe the aforeſaid Declaration, and alſo a Daclaratin on of Fide- 
lity to the King, and | againſt the depofing Doctrine and Papal Supremacy; and alſo 
profeſs their Faith in God the Father, and Feſus Chriſt bis eternal Son, the true 
Cod, and the Holy Spirit, one God for evermore ; and acknowledge the Holy 
Scriptures of the Old and New Teftament to be given by Divine Inſpiration. 
Sect. 4. Since this Statute a Prohibition ſhes to the Spiritual. Court pro- 3 Levin: 


ceeding againſt Perſons for InCDABNENCY, wht bare been married in a li- 376. 2 
cenſed Conventicle. 


1 


* 


wh H A P. XVII. 
Of High Treaſon: 


Q F Offences more immediately againſt Man, rde are more imme- 


Bi” diately againſt the King, others more immediately againſt the Sub- 
Jec 


K Offences 
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OF Hi 0 Treaſon. Beck I 
Offences more immediately againſt the EO are either Capital or not 


Capital... -- — 
The Capital Offences of this Nature are e eicher High Treaſon or Fe- 
lonies. FN 


.S2&. 1. And firſt of High Treaſoh, concerning which, before 29 Ed. 3. 2. 
there was great Diverſity o Opinions, and many Offences were 'taken to he | Z 
included in it, beſides Those Ap in the Lid Statute; as the killing of I 
231 * the King's * Father or Brother, or even of his“ Meſlenger producing the Wl 
Wo Af 25 Pope's Fall of Excommunication, and pleading it in Diſability; "refuſing to 
Bro. Trea. 14. accuſe a Man in the King's Courts, and ſummoning him to appear, and 
3 b. defend himſelf before a foreign Prince, and other ſuch like * n to 
See 1 H. H. diminiſh the Royal Dignity of the Crown, dont weg 
P. C. 76 to 87. Sed. 2. But all Treaſons were ſettled by the ſaid Statute of. 2.5 Ed. I, . 
which by 1 Mar. Seſ. 1 Chap. 1. was re- inforced, and again made the only 
Standard of Treaſon; and all Statutes between the ſaid Statutes of 35 Ed. 3. 
and 1 Mar. which made any Offences High or Petit Treaſon, of Mfr, 
ſion of Treaſon, are abrogated, ſo that no Offence is at this Day to 2 
eſteemed High Treaſon, unleſs it be either declared to be ſuch by "the faid 
Statute of 25 Ed. 3. or made ſuch by ſome Stare fince 1 Mar. and bee 9 
fore I ſhall conſider, 3 
1. Such Offences as are High Treaſon within the ſaid Statute of 2 25 Ba. 5 
or other Statutes grounded thereon, and explaining the ſame, + 
See 1 3 3g, 2. Such as are made High Treaſon by ſubſequent Statutes. 7 
©  * And firſt, by the ſaid Statute of 2 5 Ed. 3, there are four Kinds of 118 1 
Treaſon. . 
1. That which immediately concerns the King, his Wife, or Chil HN 
That which concerns his Office in the Adminiſtration of Juſtice. | | 
: That which concerns his Seal. = 
H. P. C. 7. 4. That which concerns his Coin: And theſe three laſt are called Inter A 
pretative Treaſons. 3 


S. 


( 
, 


Se#. 3. That of the firſt Kind is thus declared by the following Word 2 
of the ſaid Statute of 25 Ed. 3. Whereas divers Opinions have been Ly 2 
this Time, in what Caſe Treaſon ſhall be ſaid, and in what not, the King at 
the Re queſt of the Lords and of the Commons, hath made a Declaration in the 
Manner as hereafter followeth ; that 1s to Jay: : When a Man doth compaſs or 
imagine the Death of our Lord the King, or of my Lady his Queen, or of 
their eldeſt Son and Heir : Or if a Man do 9 the King's Companion, or 
the King's eldeſt Daughter unmarried, or the Wife of the King s eldeft Son and 
Heir: Or if a Man do levy War againſt our Lord the King in his Realm, or 
be adherent to the King's Enemies in his Realm, giving them Aid and Comfart 
in the Realm or elſewhere, and thereof he provabh attainted of open Deed by 
the People of their Condition. 

For the Explication of which I ſhall conſider, 

1. The Branch relating to the King and his Relations. 
2. That concerning the levying of War, and adhering to the King 
Enemies, Cc. 
That concerning an Overt Act. 
As to the Branch relating to the King and his Rclations, I ſhall con- 


ar the following Particulars: 


. 
2 
EG, 


. Who may be guilty. 
2. What is the Import of the Words, Compaſs or inagine the Ki ing's Deats, 
3 es Who 


WE. 
2 
£32 
* 


W Diſcretion, and of Sane Memory, whether they be“ Eccleſiaſtical or T 


| ſupremum Dominum ſuum in any Indictment of Treaſon. 


Chap. 17. Of High Treaſon.- 35 


3. Who is a King within the Act. 


"© 


4. What is the Extent of the Clauſe concerning the King's Relations. 
Se#. 4. As to the firſt Point, vis. who may be guilty, 


* 


2 


1. I ſhall take it for granted at this Day, That all Subjects of the Der 23 
poral, Men or Women, are included within thoſe, general Words When @ f fr 
Man doth compaſs, ce. 3 e e fi cert WR 

Seck. 5. II. Alſo it ſeems clear, That the Subjects of a foreign Prince 5 . 
coming into England and living under the Protection of our King, may, in 2. 
reſpect of that local Ligeance which they owe to him, be guilty of High OO 
Treaſon, and indicted that they contra Domenum Regem, (the Words natu- 30-48 3» 10- 


; We . FT n H. P. C. 10, 159. 
ralem Dominum ſuum being omitted) did compaſs, &c. contra Ligeantiæ 1 H. H. P. C. 


ſuæ Debitum. And it is ſaid, That even an Ambaſſadour committing a Trea- 96 to 100, 


fon againſt the Rings Life, may be condemned and executed here, and that . 

for other Treaſons he ſhall be ſent home. And it hath been holden, That -— 630,631, 
there is no Need of the Words contra ligeantiæ ſuæ debitum in an Indict- 1 Ro. Re. 18 5 
ment for a Treaſon, which is made ſuch by Statute, and is not a Treaſon in Carthew 319. 


its own Nature. And that there is no Neceſſity for the Words contra ligeum rok 631. 


; 15 3 BRYN 3560, 425, 442. 
See. 6. But it ſeemeth that Aliens who in an hoſtile Manner invade © Bro. Treaſ. 


the Kingdom, whether their King were at War or Peace with ours, and H.Þ.C10,15 


- whether they come by themſelves or in Company with Engliſh Traitors can- Calvin's Caſe 


not be puniſhed as Traitors, but ſhall be dealt with by Martial Law. + 188 6. 2 . 
See. 7. It hath been reſolved, That one born a natural Subject is bound Con. Dalif 
to ſuch an inſeparable Allegiance to our King, that howſoever he may en- 32 
deavour to renounce it, and transfer his Subjection from his natural to a foreign 14 l 
Prince, yet if he practiſe what in any other Subject would amount to High Co.Lit.1 29. a. 
Treaſon he ſhall ſuffer as a Traitor. 4 1 H. H. F. c. 
Sect. 8. As to the ſecond Point, vis, the Import of the Words Compaſs Bu 1 
or imagine the King's Death, ſince the ſaid Statute theſe Words have been In the Caſe of 
ſo ſtrictly followed, that where a King has been actually murdered, yet not 8 eff 
the Killing him, but the Compaſſing his Death has in the Indictment been P. C. 107, 


C. 107, 
laid as the Treaſon, and the Killing as an Overt Act thereof. a ws . 
Se. 9. And ſuch Compaſling the King's Death may be manifeſted not P. C. 108 


only by Overt Acts of a direct Conſpiracy to take away his Life, but alſo by 1113 119 
ſuch as ſhew ſuch a Deſign, as cannot be executed without the apparent Peril ©2723: 


thereof; as by © writing Letters to a foreign Prince, inciting him to invade Bag ee» 
the Realm; or aſſembling Men together in order to * impriſon or * depoſe H. f. C. 11. 
the King, or to compel him by Force to yield to certain Demands, or to „ 
levy War againſt his Perſon. )) V 

Sec. 10, But it is poſſible that it may not be proved by an * Act, which 3 Int. 6, 12. 
directly cauſes the King's Death; as the Glancing of an Arrow did that of Ar. G 111 
William Rufus, proving fatal merely through an unfortunate Accident, and *Kely. 20,12. 


being accompanied with no unlawful Circumſtance, = 9 5 Kn | 
Sect. 11, As to the third Point, viz. Who is a King within this Act, made a Query 


It ſeems agreed, That every King for the Time being, in actual Poſſeſſion in Bro. Treat. 


of the Crown, is a King within the Meaning of this Statute : For there is b Kelynge „ 


a Neceflity that the Realm ſhould have a King, by whom and in whoſe Moor 621. 
Name the Laws ſhall he adminiſtred ; and the King in Poſſeſſion being the ' Kelynge 14, 
only Perſon, who either doth or can adminiſter thoſe Laws, muſt be the 15 10K 6 
only Perſon, who has a Right to that Obedience, which is due to him who 1 H. H. P. C. 
adniniſters thoſe Laws; and ſince by Vertue thereof he ſecures to Us the 1 . 
afety of our Lives, Liberties and Properties, and all other Advantages of Go- 3 Inſt. 7. 


verunent, he may juſtly claim Returns of Duty, Allegiance and Subjection. 71 . > 
| Sect. 101, 192, Kc. 
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See. 12. And this ' plainly appears even by the prevailing. "Opinions 

| in the Time of King Edward the Fourth, in whoſe Reign the DiſtinQicn 
1 H. H. P. C. between a King de Jure and te Facts ſeems firſt to have begun; and yet it 
. 1925 was: then laid down as a Principle, and taken for granted in the Argu- 
Ed. 4. 1. b. ments of Bagot's Caſe, That a Treaſon againſt Henry the Sixth, while he 
ro. Treaſ: was King, itt com paſſing his Death, was puniſhahle after Eduard the 
3 „„ Fourth came to the © Crown, from wh ich it follows, that Allegiance Was 
In F. C. 12. allowed to have been due to Henry the Sixth while he wes King, becauſe Wl 
wy 1 5 very Indietment of Treafon' muſt lay, 1 the Offence, contra LIE. De- 
9 Ed. 4.1. b. Sekr. 13. It was alſo ſettled, That all judicial Acts done by Hoary _ 
Bro. Judg. 42, Sixth while he was King, and alſo all Pardons of Felony and dn of 
Charter of Denization granted by him, were valid; but that a Pardon made by Edward 
Paten 22 the Fourth, before he was actually King, was vdid,; even after he came to 


Patents 21. | 
Denizen 3 the Crowhi: 


Exempt. . Sec. 14. And by the 11 H. 7. Chap. I. it is s declared, Vat all Sb 
Judgment 42 are bound by their Allegiance to ſerve their Prince and Sovereign Lord for the 
fize 29. Time being, in his Wars, for the Defence of him and his Land, againſt every 
Denizen't. Rebellion Power and Might reared againſt him, &c, and that it is againſt al! 
77 Laus, Reaſon and geod Conſcience, that they ſhould boſe or forfeit any Thing i 
9 Ed. 4 2. a. for ſo doing And it is enacted, That from thenceforth no Perſons that attend 
on the King for the Time being, and do him true and faithful Allegiance in i 
his Wars within the Realm or without, ſpall for the Je Deed and true Yu 
of Alegiance be convict of any Offence. i 

Sect. 13, From hence it clearly follows: 

I. That every King for the Time being has a Right to the People $ Alle- 
avon becauſe they are bound thereby to defend him in his Wars againſt 

Power whatſoever. _ 

Set 16. II. That one out of Poſſeſſion is ſo far from having any Right 
to our Allegiance by Vertue of any other Title, which he may ſet up againſt 
the King in Being, that we are bound by the Duty of our Allegiance to re- 
fiſt him. 

Kel. 14. Sect. 17. It is true indeed, that after the Reſtoration of King Charle 
the Second, it was reſolved, That all thoſe who acted againſt, and kept 
him out of Poſſeſſion, in Obedience to the Powers then in Being, were 
Traitors. 

Kel. 14, 15. Seck. 18. But it onght to ) be conſidered, that it was firſt reſolved by the 

1 Keb. 315. ſame Judges, That King Charles the Second was King de Facto as well as 

i Keb. 44. de Jure, from his Father's Death; and it is apparent, that no other Perſon 

was in Poſſeſſion of any Sovereign Power known to our Laws. 


3 Inſt. 7. Sect. 19. However, it is a general unconteſted Rule, That upon the 
Ep Death of a King in actual Poſſeſſion of the Crown, his Heir is a King 
1022. within the Act before his Coronation ; for without a King to execute the 


"a and A tron XA OA cum oo. a ano ad Aw as 


Laws, jul muſt fail ; and therefore it is a Maxim, That the King never 

dies. | 
H. H. P. C. Sed. 20. A titular King. as the Husband of a Queen Regnant, ſcems 
m_ _ to be within the Words, yet it is clearly not within the Meaning of this 
Ch. 1. Law; and e converſo, a Queen Regnant is not within the ſtrict Words, and 
H. P. C. 12. yet ſhe is undoubtedly within the Meaning ; for by the Words, Cur Lord 
3 Lot. 8. the King, is meant any Perſon inveſted with the Regal Power. _ 
| Sect. 21. By 1 Will. & Mar. Seſſ. 2. Chap. 2. Par. 9. Every Perſon 
that ſhall be reconciled to, or hold Communion with, the Church of Rome, or pro- 
feſi the Pepiſh Religion, or marry a Papiſt, tall be excluded, and be for ever 
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their private Intereſt; as to pull down a Particular Incloſure intrenching up- th 
Fon their Common, &c. they are only Rioters. [10] Kelynge 76. 


3 Chap: 1 7. Of The b Treaſon. 8 a 3 7 


uncapable to inherit, poſſeſs, or enjoy the Crown of this Realm, &c. And in every | 


3 | fuch Ca ge the. People of this Realm are abſolued from their Allegiance, &c. 


Selb. 22. As to the fourth Point, vg. The Extent of the Clauſe con- | 
cerning the King's Relations, it is to be obſerved, . _ | IiK HC 
I. br no Queen or Princeſs Dowager is any Way within the Purview 4 i 
2. That if the Companion, (by which Word is meèant the Wife) of the 1 fl. H PG, 
King or Prince, conſent to an Adulterer; ſhe is no leſs guilty of High Trea- . __ 1 pf 
for i , OY orngt or I oy won te 
z. That under the Words; Their eldeſt Sen and Heir, the Son of a Queen 15 Tod 8.9 
11 . 
: 


\ 


I 
Regnant is included; and alſo the ſecond Son after the Death of the firſt, 7:7 H. Lie 
and perhaps alſo a collateral Heir apparent; eſpetially if he be declared ſuch wn 
by Parliament: [9] 27 i 307 Sig, + ae 
And now we are eome to the ſecond general Branch of this Kind of High 
Treaſon, .viz. That concerning the levying of, War, &c. and adhering to 
the King's Enemies, &c. in treating whereof I ſhall confider. SE 3 
1. What Acts ſhall be ſaid to amount to a levying of War againſt the ge 1 H. II. 
2. What ſhall be ſaid to be an Adherencẽ to the King's Enemies 3, © 


Se. 23. As to the firſt Point; it Is to be obſerved; That not only thoſe 
who directly rebel againſt the King, and take up Arms in order to dethrone 
him, but alſo in many other Caſes; thoſe who in a violent and forcible Man- 
ner withſtand his lawful Authority; or endegvour to reform his Government, 
arexſaid to levy War againſt him; and therefore; 


- 


ect. 24. Thoſe that hold a Fort or Caftle _ againſt, the King's Forces, 3 Inſt. 10. 
or keep together armed Numbers of Men againſt the King's expreſs Com- Ae Tek: 
matid Have been adjudged to levy War againſt him. But thoſe who join Dal. ch. 89. 
theinſelves to Rebels, c. for fear of Death, and retire as ſdon as they dare, Ef . pe. 
ſeem to be no way guilty of this Offene 130. 
Sect. 2 5. II. Thoſe alſo who make an Inſurrection in order to redreſs Moor 621. gr 
a publick Grievance; whether it be a real of pretended one, and of their 3 15 5. 
own Authority attempt with Force to redreſs it, are faid to levy War againſt 2 And. 5. 
the King, altho' they have no direct Deſign againſt his Perſon, inaſmuch as * 75» 
they inſolently invade his Prerogative; by attempting to do that by pri- 1 H. H. P. C. 
vate Authority, which he by publick Juftice ought to do, which manifeſtly 131, 135; 
tends to a downright Rebellion; as where great Numbers by Force attempt 45 133: 
to remove certain Perſons from the King; or. to lay violent Hands on a Privy Co. Car. 583. 
Counſellor z or to revenge themſelves againft a Magiſtrate for executing his Poph. 122, 
Office; or to bring down the Price of Victuals; or to reform the Law or 2 50 4 
Religion; or to pull down all Bawdy-houſes ; or to remove all Incloſures in 3 Init: 9. 
general, &c. But where a Number of Men rife to remove a Grievance to 


$s 


Ven. 250, 


„. 14+ 
Se. 26. In a ſpecial Verdict, not only thoſe who are expreſly found to 7 5 . 
have been aiding and aſſiſting a rebellious Inſurrection, but perhaps alſo 1 $i. 358. 
thoſe who are only found to have acted in the Execution of the intend- 3 1 
ed Violence, or to have attended the principal Offender from the Begin- Fol. . 
ning, though they be not found to have known the Deſign of the Riſing, H. P. C. 14. 
{hall be adjudged guilty of High Treaſon ; but thoſe who are found only to Ene 74. 
have ſuddenly joined with them in the Streets, and to have flung up their 1 H. H. P. C. 
Hat and hallowed with them, are guilty of no greater Offence than a Riot . FS 
at molt, 7 


622, 
L | Sed, 


3 Inſt. 1 = 
165 to 169. dring a Caſtle of the King's to them for Reward, or ſelling them Arms, 


88 ͤö — Bock L 


131, 151. 
Daliſ. 14, 15. 
St. Tr. Vol. 
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1 H. H. F. C. Aſſiſtance given to Aliens in open Hoſtility againſt the King, as by ſurren- 
Af Cl Sc. or afliſting * the King's Enemies againſt his Allies; or cruiſing in a Ship 


H. F. C. 115- in this Branch; but there is no Neceflity, expreſly to alledge, that ſuch Ad- 


Moy y ** herence © was againſt the King, for it is apparent yet the ſpecial Manner 3 ; | 
b Salk. 634, of Adherence muſt be ſet forth: And it is faid, that the Succburing a Rebel = 
63; . ohar's fled into another Realm 1s not within the Statute, becauſe a Rebel is not pro- f 5 
Trial in the perly an Enemy, and the Statute is taken ſtrictly. T0000" OO | 
St. Tr. Vol. $2. 29. As to the Branch relating to an Overt Act, I ſhall take it for | 3 
3 granted, that ſome Overt Act muſt be alledged in every Indictment of 9 l 
281. Tr. V. 4. High Treaſon, in compaſſing the Death of the King, Sc. or levying War, = | 
1 or adhering to the King's Enemies; but there hath been W 43 
14 635 pe W e what ſhall be ſaid to be ſuch an Overt Act, as to which 1 ſhall BW N 
r e LS | 8 =. 
| HP. Sig 1. What Facts amount to ſuch and Overt Act. 5 1 
3 Inſt. 13, 14. 2. Whether any Words be ſufficient. . 55 3 y 
an. De ee 30. As to the firſt Point it ſeems clearly agreed by all, That 3 . 
1H. H. p. C. conſpiring the King's Death, and providing Weapons to effect it, or ſend- 7 8 
108, 109,110. ing Letters to incite others to procure it, or actually aſſembling People 
. in order to take the King into their Power, and all other ſuch like no- c 
« Kelynge 20, torious Facts, done in Purſuance of a treaſonable Purpoſe againſt the I 
B's _ Perſon, may be alledged as Overt Acts to prove the Compaſling his = . 
: 0-118, e ; | | 1 8 = 
2:6 Vol k f Set. 31. It has alſo been adjudged, That the * levying War againſt 
275 > 28% the King's Perſon; or the bare © conſulting to levy ſuch War; or meeting 4 , 
Vol. 3. f. 179. together and F conſulting the Means to deſtroy the King and his Govern- 3 8 
ob Gn ment; or s aſſembling with others, and procuring them to atternpe the A 
684. _ KEungs TR L or liſting Br 8 to 3 1 any a 8 1 2 : 
* Kelynge 15. treaſonable Poſitions, as that the King is acc he , = 
3 . that they ought to take the Governnient into their own Hands, &c. or ; ny 
8 1 And. 106. publiſhing a Book to prove that * the King's Government is Antichriſtian 2 
: 3 —5 ' 4 and Heretical, 12 wy be alledged as Overt Acts to prove the Compaſ- P, 
1. ſing the King's Death. 5 
n py om 32. = to the ſecond Point, vis. Whether any Words are ſuffi- * 
2 24 col yy Acts? it has been Fre ; = : 3 he King's De 4 in 
* 2 Rol. Rep. other Writing may amount to Overt Acts o 5 
89, - ; tho” the — Ern Fa actually were, nor ever were intended to be, preached by 
1 2 or publiſhed ; but this Opinion ſeems * to be over ſevere, for though it 1 ® 
2 Ro. Re. 89. true, that ſcribere eſt agere, yet ſurely it cannot with any Propriety be ſaid, by 
Se dhe Ar. that to write in ſuch a private Manner eſt aperte agere, and it ſeems rigo — 
tainder of Al- rous to make that amount to a malicious Deſign againſt the King, whic ws 


2, 1 W. 4 perhaps was only done by Way of Anmiencot or Diverſion. 
M. St. c. 7. 
private Ads, 5 4 Hell. 


Sec. 33. But the great Queſtion is, Whether Words only ſpoken can 8. P. C. 2. 
amount to an Oyert Act of compaſling the, King's Death? Which haying 51e , 
been queſtioned by ſome great Men, and denied by others, I dare not be fl. F. C. 13. 
peremptory concerning Moran} Wl to. Ca x19 .J. 

Se#. 34. However it ſeems agreed, That Words ſpoken, only in Con 
tempt and Diſgrace of the King, and not directly ſhewing any Purpoſe to 
rebel, or any Way to hurt his Perſon, or diſturb his Government, as thoſe Cto. Ca. 125. 
which charge him with a perſonal Vice, as Drunkenneſs, &e. or a,perſonal Cro. Ca 117 
Defect, as Want of Wiſdom, or Steddineſs, Sc. ſhall not be ſo far ſtrained, 125. | 
as to be made Overt Acts of compaſſing his Death, c. 

Se. 3 5. Indeed it has been holden, That to affirm, that another has a Yelv: 67. | 
better Title than the King, is High Treaſon,” becauſe it tends to draw Peo- palm. 1 
ple from their Allegiance, and to create a Mutiny, Cc. but perhaps this 
may be queſtioned, becauſe it cannot certainly appear from ſuch Words, 
whether the Speaker had a Deſign againſt the King's Perſon: or no? How- 
ever there can be no.Doubt, but that ſuch Diſcourſes are highly puniſhable, 
as great Miſdemeanors, and tending to raiſe Doubts, and diſturb the Go- 
vernment, 6 5 WP e 

Sec. 36. Alſo the following Words have been adjudged High Treaſon, 3 
If King Henry the Eighth will not take back his Wife, he ſhall not be 4 fi 55: 


14H. 8.12. a. 

King, but ſhall die; If the King will arreſt me for High Treaſon I Li. 637. 

will ſtab him ;——— If I knew that Perkin Warbeck was the Son of Ed- . | 

ward the Fourth, I would take his Part againſt Henry the Seventh, dul. 30, * 
Sec. 37. But however the Laws may ſtand in Relation to ſuch condi- 9172. 

tional Words, or to looſe Words ſpoken without Relation to any Act, yet wm ws "i C. 


it ſeems clear that Words joined to an Act may explain it, and that Words * i Ro. Re. 
of Perſuaſion to kill the King, or manifeſting an Agreement, or Conſulta- 8 1 
tion, or Directions to that Purpoſe, are ſufficient Overt Acts of Compaſſing I 71 ; 3 5 
his Death; and it hath been ſtrongly holden, that any * deliberate Words, 332, 333. 
which ſhew a direct Purpoſe againſt the King's Life, as theſe, If I meet the Kel 57: | 
King I will kill him, being ſpoken maturely and adviſedly, are ſufficient St. Tr. Vol. 2. 
Overt Acts of compaſſing or imagining his Death, _._ OS 2, 33137. 
Sect. 38. © And ſince the Compaſſing or Imagining of the King's Death bis * 
is the Treaſon, and Words be the moſt natural Means of expreſſing the 1 Keb. 14. 
Imagination of the Heart, why ſhould they not be good Evidences of it ? Br <5 1 
ing Treaſon is actionable, which could not be, if no Words could amount 3 Mod. 53. 


to Treaſon, as in the Arguments of thoſe Caſs it is clearly holden that they 9 442 


may, and not ſo much as made a Queſtion. 115 18. 
Sect. 39. Beſides it is certain, That before the 25 Ed. 3. Words might . vl 207 


: | amount to Treaſon ; and it is a general Rule, That in doubtful Caſes the 19). 
W Reaſon of the Common Law ought to govern the Conſtruction of a Sta- Cro. Ja. 276. 
tute. Alſo * there can be no Doubt but that he, who by Command or n 


: "Fe. | Hutt. 75. 
Perſuaſion induces another to commit Treaſon, is himſelf a Traitor ; (for Winch 4 24. 


s an uncontroverted Rule, That © whatever will make a Man an Acceſſary 1 
in Felony, will make him a Principal in Treaſon) and yet he does no Act 48. P. C. 2. b 
but by Words. TENT | 8 | . 
dect. 40. As to Sir Edward Coke's Argument from 3 H. 7. 14. which H. P. C. 215. 
makes the f Compaſſing the King's Death, or that of any of his Council, Sc.. 3 Inſt. 38. 
hy the King's Servants, Felony ; from whence he infers, that in the Judg- 5 
ment of this Parliament, the Compaſſing the King's Death by bare Words 
| could not be Treaſon before; it may be anſwered, That this Argument 
extends as well to the King's Servants Compaſſing his Death by any other 
; x | A& 


3 Beſides it has been often adjudged, That falſely to charge a Man with ſpeak- fo. 223, 224. 


without Queſtion by ſuch Means he would be acceſſary to a Felony - and it * Bull. 148. 
1 Ro. Re. 444. 
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Ja" Act Whatever, as to their doing i 


Of High Treaſon.” 


it by bare Words; for all are 
in the 3 H. 7. and yet none will n but that the former e man 


i been Treaſon. :: 


H. 5. POR 
1 H. H. P. C. 


111,112. 


Vide 2 Ro. 


Rep. 89, 90. 


Sect. 41. As to the A that Computing the King I Death by 


bare W ords cannot amount to Treaſon,: within 25 Ed. 3. beeatiſe many 
late temporary Acts of Parliament have made it Treafon; which would be 


needleſs if it were ſo before; it may be anſwered; That the principal End 


of thoſe Statutes was to make it Treaſon to charge the King with Hereſy 
or Schiſm, or Uſu 


rpation, or to. affirm that it was lawful to take up-Arms 
_ againft him, which the Romaniſts were apt to be guilty of at the Beginning 


of the Reformation, and it w_ be 3 whether theſe be gere A 


of High Treaſon within 25 E. 3. 
Se. 42. Indeed it is recited in the Preamble of 1 Mar: Sell. l. Chap: 1 


That the State of every King conſiſts more aſſuredly in the Love of the Subject 


towards their Prince, than in the Dread of Laws made with rigorous Pains 
and that Laws made for the Preſervation of the Commonwealth without great 
Penalties are more often obeyed and kept, than Laws made with extream Pu. 


ni ſbments. And in ſpecial ſuch Laws ſo made, whereby not the Ignorant but alſo 


the Learned, minding Honeſty, are often trapped, yea many Times for Words 


. only; wi thoit other Fat or Deed done or perpetrated ; and thereupon the Queen 


| Treaſon, &c. other than ſuch as 


any Statute ſince the aid twenty-fifth Year of Ed. 3. er other Declaration td 
the contrary in any wiſe notwithflandrng. 


calls to remembrance; that mimy, us well bonourable Perſons, as others of good 
Reputation, had ther 975 late, ( for Words only, without other Opinion, Fuci, or 


Deed,) ſuffered ſhameful Death, and expreſſes her Pleaſure, that the Severity of 

ſuch ike extream dangerous and painful Laus ſhall be * jon And then fol- 
lows the enacting Clauſe, That from thenteforth none 

| OM of Parliament or Statute made Treaſon, Petit Treaſon, br Miſpriſion of 

reaſon, 

| _ had, deemed, or adjudged to be High J reaſon; Petit Treaſon, or Miſpri- 

fron of Trea ſon, but only ſuch as be declared and expreſſed to be Treaſon, Petit 


dr Offence, being 


by Words, Writing; Cyphering, Deeds, or otherwiſe whatſoever, ſhall be 


Treaſon, or Miſprijion of Treaſon, by 25 Ed. 3. Nor that any Pains of Death, 
Penalty or Forfeiture, in any 22 enſue to any Offender for the doing a 
by the ſaid Statute of 25 Ed. 3. be ordain w 


Sect. 43. And it muſt be confeſſed, That this Statute primd Faul 
ſeems very much to favour the Opinion, That no Words whatſoever can 
of themſelves amount to Overt Acts of High Treaſon, inaſmuch as one 


of the principal Miſchiefs intended to be redreſſed by it ſeems to be, that 


Men had often ſuffered as Traitors for Words only ; yet the Force of this 
Objection will be very much leſſened, if we conſider, that the principal 


Purport of the ſaid Statute of 1 Mar. ſeems to be, to make the 2 5 Ed. 3. 
according to the Intention of the Makers of it, the only Standard of 'Trea- 


ſon; and to aboliſh all ſubſequent Statutes, which had made any Offences 


Treaſon, which were not contained in the ſaid Statute of 2 5 Ed. 4. but no 


Way to extenuate the Crimes mentioned in 25 Ed. 3. or to take away 
the Force of any natural Expoſition thereof; for the firſt Part of the Pre- 


amble complains of ſuch Laws as not only. inflicted Puniſhments over 


ſevere for the Crimes intended to be reſtrained by them, but were alſo 
penned in ſuch a Manner, as to be often apt to entrap the wiſeſt by bare 
Words; but ſurely this can no Way be applicable to 25 Ed. 3. inaſmuch 
as no Puniſhments can be thought extream for the Crimes -therein re- 
ſtrained, and there can be no Danger from that Statute of any Man's be- 
ing puniſhed for unwary or innocent Words, inaſmuch as there is no Co- 
lour to fay, that "ay Words, as ſuch, are — within that 9 

4 · 


Book J. 
equally with. 


1 Chap. 17. 3 Of High Tr enſon. ee 4 
but only the moſt wicked Imagination of the Heart, which may be ſome 
times proved by the Evidence of Words: And it farther appears from the 

next Part of the Preamble of the ſaid Statute of 1 Mar. that it has an Eye 


. 


only to ſuch Statutes as are above mentioned, inaſmuch as it complains of 
Perſons having ſuffered ſhameful Deaths for Words only, without other O- 
pinion, Fact, or Deed, Which is very applicable to thoſe many: Statutes in 
the Time of H. 8, as 26 H. 8. 13. and 35 H. 8. 3; and ſome others, which 
made bare Words High. Treaſon; many of which were ſo far from pur- 
porting a Deſign againſt the King's Life, that they were ſcarce otherwiſe Cri- 
minal, than as they were prohibited by . thoſe Statutes; but ſurely: this ean 
have no Relation to 2 5 Ed. 3. either in puniſhing a Man for ſuch Imagina- 
tions of the Heart as are moſt perverſly wicked, or in ſuffering thoſe Ima- 
| ginations to be” proved upon him from his own Mouth. Alſo it is far- 
ther remarkable, That the enacting Clauſe reſtrains only ſuch Offences, as 
are made High Treaſon by Statutes ſubſequent to 25 Ed. 3; from being 
adjudged High Treaſon' by Words; Writing, Cyphering; &c: and ſeems to 
leave the Offences contained in the ſaid: Statute to the ſame Conſtruction 
e , goo aber I PATTI 
$2: 44. As to the Authority of Sir Bdw. Coke in his third Inſtitute it is of the z Inſt. 14, 140. 
leſs Weight, becauſe he is ſaid to have been ſome Time of the contrary Opinion. tRol.Re.186; 
| Seft. 45. Neither does it appear to me, That my Lord Chief Juſtice _ 
Hale was at all of this Opinion; for though in the latter Edition of his 
7 rcati/e of the” Pleas of the Crown," it be faid, That compaſſing by bare 
Words is not an Overt-Act, Sc. yet in the firſt Edition publiſhed inthe -: b 
Lear 1678. it is twice faid, That it hath been adjudged that Words are 615 Edition 
an Overt Act. [13.] 1 „ 1 PR. NT Wc; cf 
Sect. 46. The ſecond Kind: of High Treaſon concerning the King's d = 1 
Office in the Adminiſtration of Juſtice is expreſſed in the Words following 8 5 N 
Va Man flay the Chancellor, Treaſurer, un the. King's Juſtices of ,the one 323. 
Bench or the other, Fuſtices in Eyre, or Fuſtices of Aſize, and uli other u- 


12 aſſigned to hear and determine, being in their Places\during their Oices. 
. 47. It hath been holden, That this Part of the Statate ſhall not 1. P. C. 1. 
ee. extended by Equity, to any other high Officers of State beſides theſe ex- 3 Inſt. 18,38, 
eeſiy named, nor even to theſe when they are not in actual Execution of Tm deg 


Whcir Offices, nor to any Attempt to kill them; nor even to the actual 
rounding of them, unleſs Death enſue; See the next Chapter. 


Set. 48. The third Kind of High Treaſon, relating to the King's Seal, 3 If. is. 


at Ws laid to have been High Treaſon at the Common Law, and is expreſſed in 1 4 5 P 1 


: he following Words, And if u Man counterfeit the King's Great or Privy Seal. 181 to 184. 
W 5:7. 49. It. hath been holden, That theſe Words extend to the Aiders H. p. C. 18. 


nd Conſenters to ſuch Counterfeiting, as well as to the Actors. 8b P. C. 3. a. 
Sect. o. But not to an Intent or Compaſling to do it, if it be not z Ink. 15. 
Ctnally done; | | 5 COTS H. P. C. 18. 


E . 6 5 ; 0 5 A 8 l H. H. P. . 
dect. 51. * Nor to the fixing of the Great Seal to a Patent without a 5 - 
arrant for ſo doing. f K 2 3 Inſt. 15. 


Sect. 52, Þ Nor to the razing of the Name of one Manor out of a Pa- >; * 
ent, and putting in that of another, nor to any artificial removing of the c. 89. f. 225, 
Tue Writing, and adding Matter altogether new: Nor, by the better Opi- See 1 H. H. P. 
on, to the taking off the Wax impreſſed with the Great Seal from a true 4 . 
atent, and fixing it to a Writing purporting a Grant from the King. 3 Inſt. 15. 


Seck. 53. © Nor to the Counterfeiting of the Sign Manual, or Privy + I 15. 
net, but this is made High Freaſon by 1 Mar. 6. © re e 3 15,16. 


Se, 54. The fourth Kind of High Treaſon concerning the Coin is ex- 008 74. 
reſſed in theſe Words, Tf a Man counterfeits the King's Money, and if a 5 * 
„ 21 . 26 A». <4 Man 40 Aff. 32. 


<> 8 55 3 . e 
H. P. C. 8. Con. S. P. C. 3. Letter B. 7 Rol. Rep: 30, 51. 
A» * * * 
4 9 | . a $*, . 2 + OW 
5 * * 
4 a ” 4: - 
"4 N 


42 O High Treaſon Book J 
Man bring falſe Money into this Realm, counterfeit to the Money of England; 
as the Money called Luſhburgh, or other like to the ſaid Money of England, 
knowing the Money to be falſe, to merchandize or make Payment, in Deceit 

of our ſaid Lord the King and his People. e 11515400 vl 

In treating hereof I ſhall confider, e 25 0 

1. The Branch relating to the counterfeiting of the King's Money, 

2. That concerning the bringing of falſe Money into the Realm, G. 

In treating of the firſt Branch I ſhall ſhew, _ 9417 

1. What Degree of counterfeiting Money will amount to High Treaſon; 

2. What ſhall be ſaid to be the King's Money within this Act. 

1 H. H. P. C. Seck. 55. As to the Point of counterfeiting, it is ſaid, That thoſe, wh 
213, 214 coin Money without the King's Authority, are guilty of High Treaſon 
Bro Tres. Within this Act, whether they utter it or not; and that thoſe, who have the 
27. King's Authority to coin Money, are guilty of High Treaſon, if they make 

H. P. C. 20. it of baſer Alloy than they ought ; and that thoſe alſo are guilty of the ſame 

Contra 6H.7, Crime, who receive and comfort one who is known by them to be guilty 

13. thereof; but that Clippers, &c. are not within this Statute, 3-906 BY 

+ "obo Sect. 56. * But it ſeems, That thoſe, who barely utter falſe Money 

; Int. 17. made within the Realm, knowing it to be falſe, are neither guilty of High 

1 127. Treaſon, nor of a Miſpriſion thereof, but only of a high Miſpriſion: Vet | 

Contr . by 8 & 9 Will. z. 26. they are in ſome Caſes made guilty of Felony, for 

296. and which ſee the next Chapter. —_—_ 

on, H. P. O. Sed. 57. * As to the ſecond Point, viz. What ſhall be ſaid to be the ii 


cf 
: 


H : 
19. Sec. 58. But the Miſchiefs intended to be remedied by this Statute, MW 
1 0 wok C. having been found by Experience not to have been ſufficiently redrefled 3 | 
376. by it, as thus reſtrained, the ſame have been farther provided for by ſubſe: Wi 
z Inſt. 577. quent Statutes. . = . = 
2 eb. 16 Se&. 59. For by 1 NM. Sel. 2. Ca. 6. Thoſe who forge any Foreign Girl 
Dalt. ca. 89. of Gold or Silver, which ſhall be current by Conſent of the King, ſhall 1 
3 ay 4 0 OC. guilty of High Treaſon. 5 = 5, 3 
” Sedf. 60. And by 14 El. 3. Thoſe who forge Money not current, &. 


their Aiders and Abetters are guilty of Miſpriſion of Treaſon. = 
1 H. H. P. C. Sec. 61. By 5 El. 11. Whoever ſhall waſh, clip, round or file, And by 
327, 38. 18 El. 1. Whoever ſhall impair, diminiſh, falſiſy, ſcale or lighten, for Luc 
or Gain, the proper Money of this Realm, or that of other Realms made cur. 

rent by Proclamation, ſhall be deemed as an Offender in Treaſon, and forfili 

all his Chattels abſolutely, and his Hereditaments for Life, but without (. 

ruption of Blood or Loſs of Dower. 3 5 

Sect. 62. By 8 & 9 V. 3. 25. made perpetual by 7 Anne 2 5. Wheel 

ſhall knowingly make or mend, or begin to make or mend, buy, ſell, or have i 

his Poſſeſſion any Mould or Preſs for coining; or convey ſuch Inſtrumem 

out of the King's Mint, or mark on the Edges any Coin current, or count 

feit or colour or gild any Coin reſembling the current Coin of this KingamM 

or any round Blanks of baſe Metal, &c. ſhall be guilty of High Treaſon, 

without Corruption of Blood or Loſs of Dower ; And by 7 Anne 25. 
Proſecution for ſuch making, &c. may be at any Time within fix Mont" 

Se. 63. And by Par. 5. Such Inſtruments may be ſeiſed by any Perji 

and brought before a Fuſtice of Peace, in order to be produced in Euidin 

at the Trial of ſuch Offenders ; and after they ſhall be ſo produced, they /* 

be defaced and deſtroyed; and all falſe Money, which ſhall be ſo product 

ſhall be cut in Pieces. 1 

0 
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Chap. 17. 5 Of h Treaſon. | 43 
k | 64. By 6 7 Will. 3. 17. Whoever ſhall apprebend a Corner or Clipper, B. Ch. 12. 
F | 5 pu — to Conviction, ſhall receive 2 Sheriff 40 l. &c. 90 5 Sd. ig 8 
2% being guilty himſelf foal diſcoter two or three more, ſhall have @ Pardon. 
J As to the fecond Branch concerning the bringing falſe Money into the See 1 H. H. 
_ calm the following Particulars are obſervable. 223 
CS.. 65. I. That the Money fo brought muſt be counterfeited accord- 1 H. H. p. c. 
_- ing to the Similitude of Engliſh Money: But by 1 & 2 Phil. & May. 1 1. It i 226. 28, - 
ade High Treaſon to bring into the Realm Money counterfeited according to the HPC 2 
Similitade of foreign Corn current here, to the Intent to merchandize therewith. S. P. C. z. 
Ses. 66. II. That it muſt be brought by one, who knows it to be falſe. 
Sed. 67. III. That it muſt be brought from a foreign Nation, and not \ H. H. P. c. 
gm Treland, or other Place ſubject to the Crown of England; for tho 225, 226 
bd ſome Purpoſes they be diſtinct from the Realm of England, and conſe- ; H. 1 
= quently Money brought from thence may within the Letter of the Statute S. 8. 

de ſaid to be brought into the Realm; yet inaſmuch as the counterfeiting is 1 * 8. 4 
puniſhable there by the Laws of our King as much as in England, the Bro.Treaſ.19: 
bringing Money from ſuch Places has been conſtrued to be no more within Dal.89.f.225: 
the Act than if they were actually in England. Bs > 

Seck. 68. IV. That the bare uttering of ſuch Money here by one. who 
brought it not over, is not within this Branch ; but by Force of an antient 3 Inſt. 18. 
Ws Statute, if falſe Money be found in the Hands of a ſuſpicious Perſon, he H. P. c. 21: 
may be arreſted till he have found his Warrant. 1 | 
_ $4.69. V. That it is not neceſſary that ſuch falſe Money be actually 


l paid away or merchandized withal, for the Words are to merchandize or 
make Payment, Sc. which only import an Intention to do ſo, and are 

SS tully ſatisfied whether the Act intended be performed or not: But Quære, 
bdboecauſe both Coke and Hale ſeem to hold otherwiſe ; however it is clear, ; tag. 18. 
1 that bringing over Money counterfeited according to the Similitude of foreign H. P. C. zi, 
, == Coin is Treaſon within 1 & 2 Phil. & Mar. {7 3 | 

1 Se. 70. Alſo in the ſaid Statute of 25 Ed. 3. there is this Clauſe, 


And becauſe that many other like Caſes of Treafon may happen in Time to 
come, which a Man cannot think nor declare at this 0 ory Time, it is ac- 
= corded, That if any other Caſe, ſuppoſed Treaſon, which is not above ſpeci- 
ie Fed, doth happen before any Fuſtices, the Fuſtices ſhall tarry without any going 

= 7 Judgment of the Treaſon, till the Cauſe be ſhewed and declared before the 


e 
Wes. 


| King and his Parliament, whether it ought to be judged Treaſon or other Felony. 
| by i 8 7 . . . by * A ny 
mm Seck. 71, By Virtue of this Clauſe, many Offences which are not High 


* Treaſon within this Statute, as the Murder of an Ambaſſador, &c. were de- . H. H. P. c. 
= clared by the Parliament to be High Treaſon, but theſe and all other ſuch 3086. 

like Declarations are made void by 1 Mar. 1. And it ſeems that the Parlia- 8 * 

ment have no ſuch Power at this Day by Virtue of the ſaid Clauſe, inaſ- 

much as the ſaid Statute of 1 Mar. expreſly enacts, That nb Offence ſhall be 


deemed High Treajon, but bnly ſuch as is declared and expreſſed to be ſo by 


4 25 Ed. 3. and takes no Notice of the ſaid Clauſe relating to the Parliament. 
1 And now we are come to Offences, which have been made High Treaſon 


lince the faid Statute of 1 Mar. and in treating of theſe, we ſhall conſider, 

1. Offences in W. nxnne, So favouring the Power of the Pope. 

2. Offences againſt the Proteſtant Succeſſion. 

3. Offence of liſting Men without the King's Licence. 5 
And firſt, Offences in 3 or favouring the Power of the Pope, 
ſeem reducible to the following Heads: ; 

1. Extolling the Pope's Power. 
2. Putting in Ure Popiſh Bulls. 
3: Perverting others, or being perverted to Popery. 1 


44 


See 1 H. H. 
P. C. 331, 332. 


Dyer 282. 


Sav. 46. Pl. 99. 


1 H. H. P. C. 
337, 338. 


See Cawley 
187, 


from the See of Rome any Bull or Writing whatſoever, or publiſh, or any 


ſhall pretend to have Power, or ſhall put in Practice to withdraw a Subject 
from his natural Obedience ts the King, or to withdraw them for that Intent 


promiſe Obedience, as aforeſaid, he is guilty of High Treaſon. 


any farther Act in endeavouring to perſwade Perſons from their Allegiance, 
Savil 3. Pl. 9. Or the bare endeavouring ſo to perſwade them, without any Pretence of 
ſuch a Power, is High Treaſon within theſe Acts. Se. 79. 


Of High Treaſon. Book I 
4. Receiving Popiſh Orders or Education in Popiſh Seminaries, and not 
ons We. 1, te RE EN Es SEO "A I 
5. Refuſing a ſecond Tender of the Oaths. |, W 
Sec. 72. And firſt, The Offence of extolling the Pope's Power is made 
High Treaſon by 5 El. 1. Par. 2. & 10. by which it is enacted, That it 
any Perſon within the Queen's Dominions ſball by Writing, Cyphering, Preach. 
ing or Teaching, Deed or Act, adviſedly and wittingly bold or ſtand with, ex. 
tol or ſet forth, maintain or defend, the Furiſdidtion of the Biſhop of Rome, 
heretofore claimed in this Realm, or by any Speech; open Deed or Ads, willingly 
or adviſedly attribute any ſuch Authority to the See of Rome, he ſhall be guilty 
of a Præmunire by the firſt Offence, of High Treaſon by the ſecond; but with: 
out Corruption of Blood or Loſs of Dower. © e 
Sect. 73. It has been holden, That he, who knowing the Effect of a 
Book written beyond Sea, brings it over and ſecretly ſells it; and alſo, That 
he who by Report hearing the Contents thereof commends it; and alſo, 
That he, who knowing its Contents ſecretly conveys it to a Friend with an 
Intent to pervert him, is in Danger of the Statute z and it has been reſol. 
ved, That he, who having read the Book does afterwards in diſcourſing 
of it, allow it to be good; and alſo, That whoever Writes or prints ſuch 
a Book, and after publiſhes it, is clearly guilty : But it is ſaid, That he, 
who having heard of the Contents barely buys and reads the Book, is not 
within the Statute. 15 TEN: 1 
Sect. 74. It has alſo been holden, That if one who is convicted and 
condemned for an Offence of this Nature, being afterwards demanded by 
the Judges, Whether he be ſtill of the fame Opinion? anſwer, That he 
is, he is guilty of High Treaſon, as having adviſedly maintained the Pope's 
Power a ſecond Time. p FRO . 
Seck. 75. The ſecond Offence of this Kind, viz. That of putting in 
Ure a Popiſh Bull, is made High Treaſon by 13 El. 2. Par. 2 & 3. By 
which it is enacted, That if any within the Queen's Dommions ſhall put in 
Ure, any Bull or Inſtrument of Abſolution or Reconciliation obtained from the 
See of Rome; or ſhall take upon him by Colour thereof to abſolve or recon- 
cile any Perſon; or to grant or promiſe any Abſolution or Reconciliation; or 
ſhall willingly receive any ſuch Abſolution or Reconciliation, or ſhall obtain 
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Ways put the ſame in Ure, be is guilty of High Treaſon. And by Par. 4. 
Acceſſaries after the Offence incur a Præmunire. And by Par. 5, 6. Thoſe 
who within fix Weeks diſcloſe not an Offer of ſuch Bulls, &c. to ſome Privy 
Counſellor, &c. are guilty of a Miſpriſion of Treaſon. - tag 

Se. 76. The third Offence of this Kind, viz. That of perverting 
others, or being perverted to Popery, is made High Treaſon by 23 El. 1. 
Par. 2. & 3 Jac. 1. 4. Par. 22, 23. by which it is enacted, That if any one 


. of 8 Wen 
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to the Romiſh Religion, or to move to promiſe any Obedience to any foreign 
Power, or to do any Overt AF to that Intent, or to reconcile one to the See of 
Rome; and if any Perſon ſhall by any Means be willingly withdrawn, or 


Sect. 77. But by 3 Jac. 1. 4. If any Perſon, who is reconciled to the 
See of Rome beyond the Seas, return into the Realm and ſubmit himſelf, &c. 
and take the Oaths within fix Days after his Return, he 1s excuſed. 

Sect. 78. It ſeemeth that the bare pretending to fuch a Power, without 


FT IE. M62" Fs 


hp i. Iran” * 
$28. 79. The fourth Offence of this Kind, viz. That of receiving Po-! H. H. P. c: 
in Orders or Education, &c. is made High Treaſon by 27 El. 2. Par: 3! 330, 337: 
by which it is enatted, That if am Eccleſiafick barn in the Alen Domi® 
57%, and ordained or profeſſed by Popiſh Authority, ſhall remain in the 
 2:cc7's Dominibns, or come from beyond Sea, and not ſubmit to ſome 17% 
= ,- Fuſtice of Peace within three Duys, and take the Oaths, &c. he ſhall be 
gi of High Treaſon. 3 
Son. 80. And by Par. 5. F any Subject, not being an Ecclgſiaſtick, ſhall 
bot return from a Popiſb Seminary within fix Months after a Proclamation 
to that Purpoſe in London; and ſubmit, &c. within two Days, he ſhall be 
guilty of High Treaſon, whenever he ſhall otherwiſe return. 8 754 2 
=_ Set. 81, And by Par. 13. If any Subject ſhall know that any ſuch Prieſt 
s within the Realm, and not diſcover him to ſome Fuſtice of Peace, &c. 
= hin twelve Days, he ſhall be fined and impriſoned at the Queen's Will; 
and if any Fuſtice of Peace, &c. to whom ſuch Matter ſhall be diſcovered, 
all not give Information to ſome of the Privy Council, &c. within twenty- 
eigbe Days, he ſhall forfeit two hundred Marks, | 
1 In the Conſtruction of this Statute it hath been reſolved, 


Sect. 82. I. That in an Indictment grounded on this Statute againſt Poph. 94% 
a Prieſt remaining here beyond the Time limited by the Statute, it muſt 
be alledged, That he was born in the Realm, &c. and alſo that he was or- 

dained, &c. by Authority challenged or pretended from the See of Rome; 
WS but that there is no need to ſhew in what Place in particular he was born, 
or whether he were ordained within the Realm, or beyond Sea. 
FS. 83. II. That one in Popiſh Orders, being in a Ship in Order to 
so to [re/and, and driven by a Storm into England, and immediately. appric- 
bended, is not guilty of High Treaſon, within this Act; for his Deſign of 
oing to [reland was prevented, & nil efficit conatus, mfi ſequatur eſfectus, Raym. 377, 
and he was forced into England by the Act of God, and againſt his Will; 
either can he be faid to remain here within the Intent of the Statute; be- 
auſe he was compelled to it by Reaſon of the Proſecution. _ 
= v7. 84. The fifth Offence of this Nature, biz. That of refuſing a ſe- 
Wy cond Tender of the Oaths, is made High. Freaſon by 5 El. 1. Par. 11, 12 
WC 20. by which it is enacted, That if any Perſon who. ſhall have a Charge, 
(ure, or Office in the Church, or an Office or Miniſtry in an Ecclefaftical 
Cort, or 1f any Perſon who ſhall willfully refuſe to obſerve the Rites of the 
Clurcb of: England, after having been admoniſbed by the Ordinary, &c. or 
er ſeall ſay or hear private Maſs, &c. ſhall refuſe a ſecond Tender of the 
Wot: be ſpall be guilty of High Treaſon, but without Corruption of Blood. 
; Vide infra Ch. 19. | | Ros fa er ot | 


95. 85. Secondly Offences againſt the Proteſtant Succeffion made High a 
reaſon are twofold ©, 1 | FI 


* 
* * 


1. Denying the Power of the Parliament to limit the Succeſſion of the 
own, which is made High Treafon, by 4 Anne 8. Par. 1, 2; and 6 Anne 
W Par. 1, 2. whereby it is enacted, That whoever ſhall maliciouſiy, ad- 
Wy and directly by Writing or Printing declare, maintain and affirm, 
: U Pat the pretended Prince of Wales, or any other hath any Right or Title to 
: he ge otherwiſe than according to 1 W. & M. ch. 2. or 12 W. 3. ch. 2. 


bat the Kings of this Realm, by Authority of Parliament, are not able 


ae Laws to limit and bind the Crown and the Deſcent and Government 
hereof, ſhall be guilty of High Treaſon, and that thoſe that maliciouſly and 
rectly affirm the ſame 


by Preaching, Teaching or adviſed ſpeaking, ſhall be 
bt) of a Præmunire. . 


* . En« 


P cc 


- 


46 


3 Inf. 92, 93. 


Supra Ch. 17. and 1 & 2 Ph. & Mar. 11. And by 8 & g Will. 3. 25. Par. 6. If is nul 5 


U Felonies againſt the Ning. Book I 
2. Endeavouring maliciouſly, adviſedly and directly to hinder any Perſon, 
who ſhall be next in Succeſſion, according to 1 W. & M. and 12 V. z. 
which is made High Treaſon by 1 Anne 177. | 
Se#. 86. 3. The Offence of liſting Men without the King's Licence is 
made High Treaſon by 12 Anne 11. by which it is enacted; That every Sub: nl 
ject ſhall be guilty of High Treaſon, who ſhall in the Kingdom of Great 
Britain or Ireland I iſt or enter himſelf in the Service Y uny foreign Prince 
or. Perſon as a Soldier, or procure another to be ſo liſted, or to go beyond i 
Sea with ſuch Intent, without the King's Licence, or in the French King's Ser- 
wice even with bur King's Licence, until the ſaid French King ſball have 
diſbanded all his Engliſh Regiments, &c. But this Act is to continue but for ll 


three Years. [16.] 


CHAP. XVII. 
Of Felonies more immediately againſt the King. : 


| — more immediately againſt the King are of five Kinds: 


1. Offences relating to the Coin or Bullion. 
2. Offences againſt the King's Council. 

. The Offence of paſſing beyond Sea to ſerve a foreign Prince. 
Imbezilling the King's Armour, ER 155 

. The Offence of relieving a Popiſh Prieſt. 


Felonies relating to the Coin or Bullion are of three kinds : 


1. The Offence of debaſing it. 

2. The Offence of unlawfully diminiſhing it. . 3 

3. The Offence of endeavouring by extraordinary Means to in. 
creaſe it. e SF _ 


Sef. 1. And firſt, The Offence of debaſing the Coin or Bullion va 
provided againſt by many ancient Statutes, which ſeem to be obſolete 1% 
this Day; for the Importation of ill Money was made Felony by 17 Ed.; 
N. 15. (which was never printed,) and ſo was the Payments of Blanks 
(which were made of a baſe Alloy,) by 2 H. 6. 9. and the coining d 
bringing in Galley Half-pence, Seſkins or Doydekins, by 3 H. 5. 1. How 
ever it is made High Treaſon to bring in falſe Money, &c. by 2 5 Ed. i 


Felony to Blanch Copper for Sale, or to mix blanched Copper with Silver, if 
knowingly to buy or ſell, or offer to Sale blanched Copper alone, or min 5 
with Silver, or knowingly and fraudulently to buy, &c. any Mixture wh 
ſhall be heavier than Silver, and look, and touch, and wear like Stand 
Gold, but be manifeſtly worſe, or to receive or pay any Counterfeit mille 
Money, &c. at a Inwer Rate than the ſame by its Denomination doth inp 
or was coined or counterfeited for. 17. T 


$6, 


4 


| Chap. 18. Of Frlonies againſt the King: | 


| tending to impoveriſh the Nation; and to embarraſs Trade, and with an Eye 


Vas never printed) to tranſport Silver, except Plate carried over by Great 
Mien to ſerve their Houſes ; alſo the Tranſportation thereof was prohi- 
bited by many other Statutes, as 27 Ed. 3. 14. 5 Rich. 2. 2. 2 H. 4. 16. 
2 H. 6. 6. and 3 H. 8. 1. But this general Reſtraint being found by Ex- 

rience to be inconvenient to Trade; which by exporting Money to one 
Market may bring back ſuch Goods, as will more than make up the Loſs, 
from another, it was enacted by 15 Car. 2. 7. Par. 12. That any Perſon 
might export any foreign Coin or Bullion without Duty, firſt making an En- 
try thereof in the Cuftom-Houſe. . 3 
Se. 3. But this Licence having been often abuſed by the Tranſportation 
of ſuch Silver, which having been coined into Engliſh Money or wrought. 
into Plate, was afterwards melted down into the Form of foreign Coin or 
Bullion, it was; in Order to prevent this Miſchief, enacted by 6 & Fill. z. 
17. Par. 3. That none fhall caſt or make Ingots or Bars of Silver in Imitation 
of Spaniſh; under Pain of five hundred Pounds. And it is farther enacted by 
the faid Statute, Par. 5. That no Perſon ſhall tranſport, or cauſe to be tranſ- 
orted, any molten Silver, but only ſuch as ſhall be marked vr ſtamped at 
Goldfmith's H. all, &c. nor even that without 4 Certificate under the Hands 
of one of the Wardens of the Goldſmiths Company, that Oath hath been made 
by the Owner or Owners thereof, and ikewiſe by one credible Witneſs, that the 
ſame is lawful Silver, and that no Part thereof” was (before the ſame was 
molten) the current Coin of this Realm, nor Clippings thereof, nor Plate wrought 
within this Kingdom, &ci _ FN 
Houſe may ſeize any molten Silver, which ſhall be put on Board any Veſſel, with- 
out having ſuch Mark or Stamp, and alſo ſuch Certificate, as is above mentioned. 
Seck. 5. And it is farther enacted, Par. 7. That if any Broker; not be- 
ing a trading Goldſmith; or Refiner of Silver, ſhall buy or ſell any Bullion 
or molten Silver, he ſhall ſuffer Impriſonment for fx Months without Bail. 

Se. 6. Alſo it Is fatther enacted; Par. 13, 14. That if a Doubt ſhall 
ariſe upon Bullion ſhipped to be exported, whether the ſame be Engliſh or Fo- 
reign, the Proof ſhall lie upon the Owner, &c. And that if any Perſon ſhall 
enter or ſhip any Bullion, by the ſaid Act allowed to be exported, other than 
in the Name of the true Owner; Proprietor or Importer, the Exporter ſhall 
torfeit the ſame; or the full Value thereof: . 

dect. 7. Thirdly;. The Endeavours of ſome Perſons in making Uſe of 
extraordinary Methods for the producing of Gold and Silver; were found 


of many valuable Materials, and alſo from the Ruin of many Families; 
which had been occaſioned by ſuch uſeleſs Expences, that it was thought ne- 
ceſſary to put a Check to ſuch Practices by ſome ſevere Law, and for that 
Purpoſe it was made Felony, by 5 H. 4. 4: to multiply Gold or Silver, or to 
uſe the Art or Craft of Multiplication. And it was holden; That the prac- 
tiſing to find out the Philoſophers Stone, by which it is imagined that all 
Metals may be made Gold; was Felony within this Statute : But this Re- 
ſtraint having been found to have no other Effect, upon the unaccountable 
Vanity of thoſe, who fancied ſuch Attempts to be practicable, but only to 
ſend them beyond Sea, to try their Experiments with Impunity in other 
an the Statute of 5 H. 4; was at laft wholly repealed by 1 Will. & 
ar, 30. | e | 


Set. 8. 


T 


$28, 2. Secondly, The Offence of diminiſhing the Coin 6r Bullion of Poph. 149 
the Kingdom has been always thought to be of very ill Conſequence, as es ogy do 


to thoſe Inconveniencies it was made Felony by i7 Ed. 3. N. 15. (which 4 tat. 92,95] 
a 


Sed. 4. Alſo it is farther enacted, Par: 6. That any Officer of the Cuſtoms 


by Experience to be ſo prejudicial to the Publick, both from the laviſh Waſte 


45 


Supra Ch. 17. 


Sect. 40. 


3 Inſt. 80. 
Dalt. ch. 105. 
Cawley 182. 


See the next 
Chapter. 


3 Inſt. 78, 79. 


Cawley go, 
I. 


guilty of Felony. wy DA | 
Sect. 13. But ſuch Offender muſt be proſecuted within the Year next after 


A 
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Sef. 8. As to the ſecond Kind of Felonies more immediately againſt the 
King, viz. thoſe which are againſt his Council, it is enacted by 3 H. 5. 
14. That if any ſworn Servant in the Chequer-Roll of the King's Houſhold, 
under the State of a Lord, make any Confederacy, Gompaſſing, Conſpiracy or 


Imagination with any Perſon to deſtroy or murder the King, or any Lord of 


this Realm, or any other Perſon ſworn to the King's Council, 
guilty of Felony. a W ogtar on 
Seck. 9. And it is farther enacted by ꝙ Arme, Chap. 16. That if any 
Perſon ſhall attempt to kill, aſſault, ſtrike or wound any Privy Counſellor 
in Execution of his Office, he ſhall ſuffer as a Felon without Clergy, _ 
Sect. 10. As to the third Offence of this Kind (vig.) That of paſſing 
beyond Sea to ſerve a foreign Prince, it is enacted by 3 Fac. 1. 4. Par, 
18, 19, 20, 21. That every Subject, who ſhall go out of the Realm to ſerve 
any foreign Prince or State, or ſhall paſs over the Seas, and there volunta- 
rily ſerve any ſuch foreign Prince or State, not having before his going taken 
the Oath of Obedience, ſhall ſuffer as a Felon; and that if any Gentleman, 
or Perſon of higher Degree, or any Perſon who hath born any Office or 
Charge in Camp or Army, ſhall go out of the Realm to ſerve ſuch foreign 
Prince, &c. without being bound with two Sureties in a Bond, conditioned 
that he ſhall not be reconciled to the See of Rome, nor enter into any Con- 


he ſhall be 


ſpiracy againſt the King, he ſhall be a Felon. 


Sect. 11. Note, That by 1 Will. & Mar. Seſſ. 1. Chap. 8. this Oath of 
Obedience is taken away, and the new Oaths of Allegiance and Supremacy 
enjoined in the Room thereof. x 


Sec. 12. As to the fourth Offence of this Kind, viz. That of imbe- 
zilling the King's Armour, it is enacted by 31 El. 4. That if any Perſon, 
having the Charge or Cuſtody of the King's Armour, Ordnance, or Munition, 
&c. or of any Victuals provided for the victualling of any Soldiers or Mari- 
ners, &c. ſhall for Lucre and Gain, or wittingly, adviſedly, and of Purpoſe 
to hinder or impeach the King's Service, imbez1l, purloin, or convey away any 


of the ſame Armour, &c. to the Value of twenty Shillings, he ſhall be judged 


the Offence done ; neither ſhall he forfeit his Hereditaments any longer than 
during his Life; nor ſhall his Blood be corrupted, or his Wife loſe her Dower, 
Sef. 14. As to the fifth Offence of this Kind, viz. That of relieving 


a Popiſh Prieſt, it is enacted by 27 El. 2. Par. 4. That whoever ſhall wit. 


tingly, and willingly receive, relieve, comfort, aid or maintain any Feſuit, 
Seminary or other Popiſh Prieſt, &c. being at Liberty or out of Hold, know- 
ing him to be ſuch a Feſuit, &c. ſhall for ſuch Offence be adjudged a Felon 
without Benefit of Clergy. 7 
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CHAP. XIX. 
Of Præmunire. 


Ffences more immediately againſt the King, not capital, come 'gene- 
rally under the Titles of Præmunire, Miſpriſion, and Contempts. 
In treating of Premunire I ſhall conſider, 7 


1. What Offences come under this Notion, 
2. How they are puniſhed, 


4 And 
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asp. 19 Of Fræmunire. 
And firſt, Offences coming under the Notion of 


1 
educible to the following general Heads : 3 As 


1. Offences againſt the Prerogative of the Crown. 
2. Offences againſt the Authority of the King and Parliament. 


Thoſe of the firſt Kind ſeem to come under the following Particulars; 


1. Making Uſe of Papal Bulls. > Sowa b 
2. Derogating from the King's Common Law Courts; 

3. Appealing to Rome from any of the King's Courts - 
4. Exerciſing the Juriſdiction of a Suffragan without the Appointment of 
the Biſhop of the Diocele. | ” 

5. Refuſing to elect or conſecrate the Perſon nominated by the King to 

_ a Biſhopricki ! wo (250 

6. Maintaining the Pope's Power. 

7. Bringing in Agnus Dei. lf ei e 2 . 
8. Contributing to the Maintenance of a Popiſh Seminary. 
9. Refuſing the Oaths. „ has, 19 > of 
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Seck. 1; But inaſmuch as theſe Offences depend chiefly upon Statutes 
made for the Preſervation of the Sovereignty of the Crown om the In- 
rroachments of the See of Rome, I ſhall, in order to ſhew the Reaſonable- 

deſs of theſe Laws, take a ſhort View of thoſe Uſurpations; which made 

oem neceſlary. . ode tons lag gore . Davis 88. con- 
Set. 2. It is the general Opinion, That Chriſtianity was firſt planted Selden's Janus 
= this Iſland by ſome of the Eaſtern Church; which is very probable, from „ 
Mie ancient Britons obſerving Eaſter always on the fourteenth Day of the 

Month, according to the Cuſtom of the Eaſt. 


4 f "EY 
Sec. 3: But the Saxons being converted about the Year 600. by Perſons 1 85 1 
nt from Rome, and wholly devoted to the Intereſt thereof, it cannot be 21, 22, 24. 
WE: pected that ſuch an Opportunity of enlarging the Juriſdiction of that See 4 
ould wholly be neglected. 


2 >. from Page 
Seft. 4. * And yet Parſons; in. his, Attempt to anſwer Sir Edward 753 Ong. = 
oﬀe's fifth Report concerning the King's Eccleſiaſtical Authority, is ſcarce 1 Inſt. 134. K 
ble to produce any Inſtances of the Papal Power in this Kingdom before 344 2. 

he Norman Conqueſt, Indeed he tells us, That four or five Perſons were 2. 
nade Biſhops by the Pope at the firſt Converſion; but offers not any Ex- 66. 
mple thereof between the Year 669 and the Conqueſt; and it is certain, . F*r{ons ch. 


hat all Biſhopricks were then conferred by the King's Delivery of a Ring gs "oh 
Ind a Paſtoral Staff, 


| 3 Wes” : 51, $2, $3» 
Sect. 5. » Neither is he able to produce any Inſtance, that looks like an 8© $52 5 < 


C1 gan Te See Barrow 
WP ppcal to Rome before the Conqueſt, except in the Caſe of two Biſhops, from Page 
Yad he is forced to own, That even one of the Biſhops was depoſed by two __ 7 2 
77 | , . ; : * elden's Janus 
ng, and could get no Relief againſt either of them, notwithſtanding the Anglorum 39, 
pes utmoſt Application in his Favour. 2 _ EE 67, 68. 
9 delt. 6. Nor can he ſhew more than four or five Inſtances of Exemp- parſons ch. 6. 
oss from ordinary Juriſdiction, granted or confirmed by Popes to Religious from Par. 3) 
4 ouſes in thoſe Days, which plainly ſhews that this Concurrence was not 1H. , 7 
ought neceſſary; and it appears, That our ancient Kings, of their own 21 Ed. 3. 66, 
Authority, exempted ſome Abbeys from Epiſcopal Juriſdiction; and it hath 5 a SPP 

Iways been a received Rule, even in the Times of Popery, That the Chan- p. N. * 
lor ſhall vifit a Church of the King's Foundation, notwithſtanding it be 27.3.8. a. 
Pt ſpecially exempted, | W 

$ | 2 Kol. Abr. 

O Set, 7 


230, 331, 
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Fe 


Cox 


Davis 89. Sef. 7. But the Pope, having favoured and ſupported William the firſt | 

in his Invaſion of the Kingdom, took that Opportunity of enlarging his | 

Incroachments, and in this King's Reign began to ſend his Legates hither, | 

Davis 90, 93. and prevailed at firſt with Henry the firſt, and afterwards with King Fohn, 

2 Ro. Ke. 103. to give up the Donation of Biſhopricks ; and in the Time of King Stephen nn 
* gained the Prerogative of Appeals; and, in the Time of Henry the ſecond, 

Anglorum 67. exempted all Clerks from the Secular PõwWweerrrrr. 47 Up 

Seck. 8. Indeed this King did at firſt ftrenuouſly withſtand, theſe In. 1 

Selden Epi. novations, and aboliſhed moſt of them by the Conſtitutions of Clarendon : Wl 
rang bags But upon the Death of - Becket, who, for having violently oppoſed the Bl 
King, was ſlain by ſome of his Servants, the Pope got ſuch an Advan- Wl 

tage over the King, that he was never after able effectually to execute thoſe Wl 

Laws. 4530 33 ene 9 

Seck. 9. And not long after this, by a general Ex communication of the 

King and People, for ſeveral Years, becauſe they would not ſuffer an Arch. 

| biſhop to be impoſed upon them, King John was reduced to ſuch Straits, Wl 

that he was obliged to ſurrender his Kingdoms to the Pope, and to receive Wi 

them again, to hold of him for the Rent of a Thouſand Marks. Y 

Se. 10. And in the following Reign of Henry the third, partly from Wl 
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2 Inſt. 584. the Profits of our beſt Church Benefices, which were generally given to 
Talians, and others reſiding at the Court of Rome, and partly from the. | 
Dav. 93. Taxes impoſed by the Pope, there went yearly out of the Kingdom Seventy Wl 
thouſand Pounds Sterling. ; BUT Xe . 
Sect. 11. The Nation being under this Neceſſity was obliged to provide WE 
for the Prerogative of the Prince and the Liberties of the People, by many ln / 
55 ſtrict Laws. And in the Reign of Edward the firſt, Religious Houſes were WW / 
2 Inſt, 580. prohibited, under high Penalties, to ſend any Thing to their Superiors be- 7 
yond Seas; and it was declared by Parliament, That the Pope's taking upon 7 

him to diſpoſe of Engli/h Benefices to Aliens was an Incroachment not to 
be endured; and ſoon after, theſe Grievances produced thoſe more fever: 7. 
Laws againſt the abovementioned Offences of this Nature, the Particular 9; 


whereof are before ſet forth. = 7 


See. 12. And firſt the Offence of making Uſe of Papal Bulls is made WM -/ 
a Premunire by many ancient as well as later Statutes ; for it is enacted by i 
235 Ed. 3. called the Statute of Proviſors, That whoever ſhall by a Papal Pr. ta 
See Regiſter von diſturb any Patron to preſent to a Benefice, &c. ſhall be fined and in. a 
24. 4 priſoned till he make full Renunciation, &c. And it is farther enacted by WWF g. 
re“ 25 Ed. 3. Stat. 5. Chap. 22. That if any one purchaſe a Proviſion of an A 
or Priory, he ſhall be out of the King's Protection. And by 38 Ed. 3. 8 8. 
12 R. 2. 15. & 13 R. 2. Stat. 2. Chap. 2. That whoever ſhall accept a B.. tu 
nefice contrary to 25 Ed. 4. ſhall be baniſhed. And by 13 R. 2. Stat. 2. m 
Chap. 3. That whoever ſhall bring a Sentence of Excommunication againſt al) m. 
Perſon for executing the ſaid Statute of 2 5 Ed. 3. ſhall ſuffer Pain of Life and = oc 
Member. And by 16 R. 2. 5. That whoever ſhall purchaſe or purſue, or cui Wt thi 


to be purchaſed or purſued, in the Court of Rome or elſewhere, any Tranſlations 
Proceſſes, Sentences of Eæcommunication, Bulls, Inſtruments or other Tin 
contrary to the Tenor of that Statute, which touch the King, againſt kim, Mi 
Crown, his Regality or his Realm, or bring them within this Realm, or recer Wl 
them, &c. ſhall be cut of the King's Protection, and their Lands and Tenements | 
Goods and Chattels forfeited to the King; and they ſhall be attached by th 
Bodies, &c. And by 2 H. 4. 3. That whoever ſhall purchaſe from Rome "i 
. w of Exemption from ordinary Obedience; and by 2 H. 4. 4. 7 
whoever ſhall put in Execution Bulls purchaſed by thoſe of the Order of & 
ſteaux 10 be diſcharged of Tithes, ſhall incur the like Penalty. Alſo Offender 


«hs Nt ate ber retinol by 6.4147 4. 5 fl. 5 8. 


3 H. 5. 4. BY which the Statutes above mentioned are enforced and explained. 
| Andit 18 farther enacted by 23 H. 8. 2 1. Sect. 22, hat wt oever | ſha Wi ae 
| for, or execute any Licence, Diſpenſation, or Faculty from the See of Rome; 


and by 28 H. 8. 16. (by which all Bulls, Briefs; &c.: heretofore obtained 

from Rome, are made void) Thar whoever ſhall uſe, alledge, or plead the 
Anne in any Court, unleſs they were confirmed by that Statute, or afterwards 

| *by the King, ſhall ineut the; lite Penalty. Vet it hath been holden, That 
the alledging of an ancient Bull in order to induce another principal Matter, 2 Lev. 251. 
whereon to ground a Title without claiming any Thing from the Bull it ſelf, 

is not within this Statue. | | "Ste = 


* 


Sef. 13. By 13. El. 2. thoſe who purchaſe any Bull; &c. from Rome, 1 H. H. P. C. 
are guilty of High Treaſon. But thoſe ancient Statutes ſtill continue in 643. "Fl 
force; and it is in the Election of the Crown to proceed either upon Chap. * 
them, or 13 El. Alſo by the ſaid Statute of 13 El. The Aiders, Comforters; Davis 84. 
and Maintainers of ſuch Offenders after the Offence, to the Intent to uphold 
the ſaid uſurped. Power, incur a Præmunire. 


| See. 14; The ſecond Offence of this Nature, viz. That of derogating 2 Rol. Abr. 
from the King's Common Law Courts, is ſaid to have been a High Offence EIT 
at Common Law, and is made a Præmunire by many ancient Statutes ; for © 
by 27 Ed. 3. 1. & 38 Ed. 3; of Proviſors, 1f any Subjett draw any out of 
the Realm in Plea; whereof the Cognizance pertains to the King's Court, or 
of Things whereof Fudgments be given in the King's Court, or ſue in any Raſtal's Entr. 
other Court to defeat or impeach the Fudgments given in the King's Court, 12 ky 3. 
he ſhall be warned to appear, &c. in proper Perſon, at a Day containing the 3 Inſt. 125. 
ace of two Months; at which if he appear not, he and his Proctors, &c. — FR 
all be put out of the King's Protection, his Lands and Chattels forfeited, his 4 
Body impriſoned and ranfomed at the King's Will, Kc. LA, e 
Se. 15, And by 16 Rich. 2. 5. Both thoſe who ſhall purſue or cauſe to 
be purſued in the Court of Rome or elſewhere; any Proceſs br Inſtruments, 
Or other Things whatſoever which touch the. King, againſt him, his Crown, and 
Regality or his Realm, and alſo thoſe who ſhall bring, receive, notify or execute 
them, and their Abbettors, &c. ſhall be put out of the King's Protection, ; cc. 
dect. 16. In the Conſtruction of theſe Statutes it was holden, That cer- * Bull. 299. 
tain Commiſſioners of Sewers for ſummoning one before them who had got Ce. 1 336. 
a judgment at Law, and impriſoning him till he would releaſe it, were 
guilty of a Præmunire. 8 | 
Se#. 17. Alſo there have been formerly many ſtrong Opinions, That * | 3 . 
Suits in Equity to relieve againſt a Judgment at Law are within theſe Sta- See 4 H. 4. 
tutes; eſpecially if the End thereof be to controvert the very Point deter- Ch. K 
mined at Law, or to ſeek Relief after Judgment in a Caſe wherein the Law i OY 
may relieve, as againſt Exceſſiveneſs of Damages, &c. But it ſeems to be Dy. 201. Pl. 


an generally agreed at this Day, That no ſuch Suit is within the Intention of % NF 
cauſe e the ſaid Statutes. | | | | 242. 9985 
ions Sect. 18. It hath been ſaid, That“ Suits in the Admiralty or Ecelefiaſti- Hard. 125. 
hing cal Courts within the Realm are within 16 R. 2. 5. (by Force of thoſe r 


u Words, or elſewhere) if they concern Matters, the Cognizance whereof be- 1 Sid. 463. 
cer Wl longs to the Common Law); as where a Biſhop deprives an Incumbent of : Mod. 59. 
9 8 55 — . 3 Keb. 221. 
2 Donative, or excommunicates a Man for hunting in his Parks, Gc. or 
where © Commiſſioners of Sewers impriſon a Man for not releaſing a Judg- 2 Bulſ 299. 
ment at Law. _ | | 1 Ro. Re.1g0. 


Sect. 19. But it ſeemeth, That a Suit in thoſe Courts for a Matter . aft. 120, 


121, 122. 


which appears not by the Libel it ſelf, but only by the Defendant's Plea, Bro. Pramun. 


or 5» 12, 16, 31. 
| 15 H. 7. 9. a. 
12 Co. 37. 2 Rol. A. 177. Pl. 2. Mcor 838. 12 Co. 37. Cro. Jac. 134. 


See Chap. 19. 


made to Rome, 
Se. 21. The fourth Offence of this Nature, (viz.) That of exerciſing 
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or other Matter ſubſequent, to be of temporal Cognizance, (as where a 
Plaintiff libels for Tithes, and the Defendant pleads that they were ſevered 
from the nine Parts, by which they became a Lay Fee) is not within the 
Statute, becauſe it appears not that the either Plaintiff or the Judge knew 
that they were ſevered. e ba rare an 
Se. 20. The third Offence of this Nature, (viz.) That of appealing 
to Rome from any of the King's Courts, is made a Præmunire by 24 H. 8. 12. 
and 25 H. 8. 19; by which it is enacted, That all ſuch Appeals, as formerly were 
ſhall from henceforth be made to the High Court of Chancery. 


the Juriſdiction of a Suffragan, without the Appointment of the Biſhop of 
the Dioceſe, is made a Præmunire by 26 H. 8. 14. which ſets forth at 
large for what Towns ſuch Suffragans may be nominated by the King; and 
alſo how they may be nominated, conſecrated and commiſſioned. 69Þ>hﬀﬀþþaﬀ] © 

SeF#. 22. The fifth Offence of this Nature, (viz.) That of refuſing to 


elect or conſecrate the Perſon nominated by the King to a Biſhoprick, is 


made a Præmunire by 25 H. 8. 20. Par. 7. by which it is enacted, That if 


any Dean and Chapter refuſe to elect the Perſon named in the King's Letter 
for a Biſhoprick, and to fignify ſuch Blection to the King within twenty Days 
after the Licence ſhall come to their Hands, or if any Archbiſhop or Biſhop 
after ſuch Election (or Nomination by the King in Default thereof jignified 
unto them by the King) ſhall refuſe within twenty Days to confirm and conſe- 
crate the Perſon ſo fignified to them, they incur a Præmunire. 

Sect. 23. The ſixth Offence of this Nature, (viz.) That of maintaining 


7 the Pope's Power, is made a Præmunire upon the firſt Conviction, and 


High Treaſon upon the ſecond. 7 BD 
Sect. 24. The ſeventh Offence of this Nature, (viz.) That of bringing 


in Agnus Dei, is made a Premunire by 13 El. 2. Par. 7, 8. by which it is 


Cawley 5 2, 
53 


Cawley 54 


enacted, That if any one ſhall bring into the Realm, &c. any Agnus Dei, Croſſes, 
Pictures, Beads, or ſuch like ſuperſtitious Things pretended to be hallowed by the 
Biſhop of Rome, &c. and ſhall deliver or offer the ſame to any Subject to be worn 
or uſed in any wiſe ; or if any one ſhall receive the ſame to ſuch Intent, and noi 
clear himſelf by diſcovering the Offender, &c. he ſhall incur a Præmunire. 
Sect. 25. And jo ſhall a Juſtice of Peace in the ſame County, who having 
any Offence in that Aft declared unto him, ſhall not declare it to a Privy Coun- 
ſellor, within ſixteen Days. dy 
Se. 26. The eighth Offence of this Nature, (viz.) That of contri- 
buting to the Maintenance of a Popiſh Seminary, is made a Præmunire by 
27 El. 2. Par. 6. fo 
Sect. 27. The ninth Offence of this Nature, (viz.) That of refuſing 
the Oaths, is made a Præmunire by ſeveral Statutes, for by 1 El. 1. Par. 19. it 
is enacted, That all Eccleſiaſtical Perſons, and all Eccleſiaſtical and Temporal 


Officers, and all Perſons having the King's Fees or Wages; and by Par, 26. That 


all Perſons taking Orders, or any Degree in any Univerſity within the Realm, 
ſhall take the Oath of Supremacy under Pain of loſing their Benefices and Offices. 
And it is farther enacted by 5 El. 1. Par. 5. That all the Perſons above men- 
tioned, who are required by the ſaid Statute of 1 El. 1. to take the ſaid Oath, 
and all School-maſters, publick and private, Barriſters, Benchers, Readers, An- 
cients in any Houſe of Court, &c. Attornies, Sheriffs, and Officers belonging t0 


the Common or any other Law, or to the Crown, or to any Court whatſoever, ſhall 


take the ſaid Oath in open Court, before they ſhall be admitted to any ſuch Voce 
tion or Office, &c. And if they belong not to any Court, That then they ſhall 
take the ſame before ſuch Perſon as ſhall admit them to ſuch Vocation, &c. ol 
before Commiſſioners appointed under the Great Seal, &c. And it is farther 

1 1 + =} enacted, 
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— Par. 6. Ther any Bigge, oy ends the ſaid Oath to any ſpiritudl Bros 
bin bis Dioceſe, ds well in exempt as others ; and by Par. y. That 

Co — may be appointed by the Lord Chancellor to tender the fame- to ſuch 
ey their mmi ton they ſhall be authorized to. tender it unto; and 
by Par. 8. That if any erſon, compellable by either of the ſaid Ads, vr ap- 
Printed by fich Commiſſoners to take the ſuid Oath, ſhall refuſe to take it on a 


Tender thereof, be ſhell incur a Premunire. And by Par. 9. That fich Re- 


fuſal hall be certified 401thin forty Days before the King in his Court of King's 
Bench, by thoſe who have Authority to 1 the ſaid Oath, under the Penalty 
of one hundred Pounds ; and that the Sheriff of the County, wherein the ſaid 


fit, may impanel a Fury who ſhall inquire of fuch Res uſal in fuch 
le 4 if te if it had happened in the fame County. a hs 2 


In the Conſtruction of theſe Statutes it hath been reſolved : 


Sec. 28. I. That the Obligation to take the ſaid Oath continued after Raym. 212. 
the Death of Queen Elizabeth, tho the Statutes ſay nothing of her Succef- ' Vent 171; 
ſors; and the like Reſolution alſo has been made 1 in Relation to the O ats 

appointed by ſubſequent Statutes. | 

Sed. 29. II. That in a Commiſſion dane Perſons to tender the faid Raym. 445. 
Oath, a general Deſcription of the Perſons to whom it ſhall be tendred is 
ſufficient, without naming them particularly by their Narnes. 

Se#. zo. III. That if the Perſon who tendered the Oath as Biſhop, was Dy: 234. Pl. 


not a Biſhop at that Time, the Defendant _ give it in Evidence * "a 


the general Iſſue. 


Sect. 3 1. IV. That the ſaid Oath muſt in Subſtance be taken in the « Bull 1975 
very Words expreſſed in the Acts, and cannot be qualified with any Reſerve 98. 
whatever : Yet it hath been reſolved, That to uſe the Words [In Conſcience] 


inſtead of [in my Conſcience] of [Sea of Rome] inſtead of [See of Rome] ; i _ 1725 


makes no material Variance. 

Sect. 32. V. That a Certificate of a Refuſal of the ſaid Oath made to Raym. 445: 
the Judges of the ſaid Court of the King's Bench by Name, and not to the 
King in Si faid Court, is ſufficient within the Meaning of the Statute, © 

SeF.33% VI. That an Ecclefiaſtical Perſon is well deſcribed in ſuch We 254. Pl, 
a Certificate by the Addition of Legum Doctor, & Sacris Ordinibus copftt- * . 
tutus, without adding Clericus, &c, 

See. 34. VII. That ſuch a Certificate being entered of Record, as Dy. 234. Pl. 
brought into Court ſuch a Day and Year per A. B. Cancellar. of ſuch a Biſhop = 
is good, without entering that it was ſo brought per Mandatum Epiſcopi. 

Se. 35. VIII. That the Trial muſt be by a Jury of the County, where- Dy. 234. Pt. 
in the Oaths were refuſed ; for the Statute only authorizes an Indictment by '5: 

a Jury of the County, wherein the Court fits. 

Se#. 36. IX. That any Miſrecital of the very Words of the Oath, in See the Books 
an Indifitmort for not taking it, is erroneous, * 

Seck. 37. By 3 Face 1. 4 . Par. 13, 14: Any Biſhop, or two Fuſtices of 
Peace, whereof one is to be f the Quorum, might tender the Oath of Obedience 
therein preſcribed, to any Perſon above the Age of eighteen Years, being under the 
Degree of Nobility, and convicted or indicted of Recuſancy, or not having re- 
cerved the Sacrament twice in the Year paſt, and alſo to any fufpeFed Stranger 


bo ſhall not purge himſelf upon Oath; and ſhall certify the Names of ſuch as take 


the jaid Oath to the next Quarter-Seffions, and commit thoſe xvbo refuſe it till the 
_ Aſizes or Seffions, where ES ſhall be again tendered; and if the ſaid 
Perſons, or any other Perſons whatſoever of the Age of eighteen Years, other 


than Noblemen or Noblewomen, ſhall there refuſe to take it, they incur @ Præ- Skin. 11. 
UE unleſs they be Femes Covert, who ſhall be committed till they take it. 
P See. 


Of Præmunire. Boch L 


Secs. 38. By Par. 41. The Lords of the Council in like manner may tender 
the ſaid Oath to any Nobleman or Woman, of the Age of etghteen Years, 2 re- 
fuſing the ſame incur a Præmunire, Femes Covert excepted. I 
See. 39. By 7 Fac. 1.6, Par. 2, 26, 27. All Perſons whatſoever, as well 
Ecclefiaſtical as Temporal, of what Eftate, Dignity, Pre-eminence, Sex, Quali- Wl 
ty or Degree ſoever he or ſhe ſhall be, above the Age of eighteen Years, being in 
that Act mentioned and intended, ſhall take the ſaid Oath; and any Privy 
Counfellor or Biſhop, within his Dioceſe, may require any Baron or Baroneſs, 
of the Age of erghteen Years, and any two Fuſtices of the Peace, whereof one to 
See Cawley be of the Quorum, may require any other Perſon of that Age to take it. And 
— any Perſon of or above the ſaid Age and Degree ſhall be preſented, &c. for not 
coming to Church, &c. then three of the Privy Council, whereof the Lord Chan- 
cellor, &c. to be one, ſhall require ſuch e to take the faid Oath, And if 
any Perſon whatſoever, of the ſaid Age and under the ſaid Degree, ſhall be pre- 
ſented, &c. for not coming to Church, &c. or if the Miniſter, Kc. foal complain 
to any Fuſtice of Peace, &c. and the Juſtice ſhall find Cauſe of Suſptcton, 
then any one Fuſtice of Peace ſhall require ſuch Perſon to take the ſaid Oath, 
&c. And all ſuch Perſons refuſing a Tender of the ſaid Oath, ſhall be bound 
over to the Aſſizes or Seſſions, where if they aſe; again, they incur a Præ- 
munire : And Par. 27. All ſuch Refuſers are diſabled to execute any publick Wi 
Place of Fudicature, or bear any other Office, (being no Office of Inheritance 
or miniſterial Function) or to practiſe the Common or Civil Law, Phyfick o 
Surgery, or the Art of an Apothecary. 7 
12 Co. 13, Sec. 40. In the Conſtruction of theſe Statutes it hath been reſolved, That 
the Juſtices of Peace, &c. may ſend their Warrant to bring ſuch Perſons 
before them, but that they cannot authorize the Conſtable to break open the 
Doors to take them. 
Sef. 41. But by 1 Will. & Mar. the Oaths of Supremacy and Obedience 
preſcribed by theſe Acts were abrogated, 2 the follow! ng Oath a Declara- 
tion ſubſtituted i in their Room. 


1 A. B. do fincerely promiſe and ſwear, That T wvill be fai 1 0 and bear trud 
Allegiance to his Majeſty King George. 
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Wi | A. B. do fear, That I do from my Heart abhor, deteſt Fry FAO 45 in- 

i} 8 pious and heretical, that damnable Doctrine and Poſition, that Princes ex- 

1 „ or deprived by the Pope, or any Authority of the See of Rome, 

Wk may be depoſed or murdered by their Subjects, or any other whatſoever : 

i And I do declare, That no foreign Prince, Perſon, Prelate, State, or 
FW Potentate, hath or cught fo have any Furiſdifion, Power, Superiority, 

1 Preeminence or Authority Eccleſiaſtical or Spiritual, within this Realm, 


Sed. 42. And by Par. 3, 4, 5. All Perſons who are required to take, or 
authorized to tender the ſaid abrogated Oaths, or either of them, are in like 
manner required and authorized to take and tender the faid Oath and Declara- 
tion, under the ſame Penalties, &c. See Chap. 24. 

Seek. 43. By 7 Vill. 4. 24. Serj eants at Law, Counſellors, Attornits, 85. 
licitors, Proctors, Clerks or Notaries, practiſing as ſuch in any Court avhatſs 
ever, without taki ng the ſaid Oaths and ſubſcribing the ſaid Declaration, incur 
1 Præmunire. 

Sec. 44. And now I am in the ſecond Place to conſider thoſe Offen- 
ces againſt the Authority of King and Parliament, which come under the 
Notion of Præmunire, as to which it is enacted by 6 Ann. 7. That if 4 
Perſon ſhall maliciouſly and direttly, by Preaching, Teaching, or adviſed Spal. 
ing, declare, maintain and affirm, that the pretended Prince of Wales, hath 


5 i any 


Chap. 19 Of Mipriſon of Treaſon 35 
1 ny Right or Title to the Crown of theſe Realms, or that any other Perſon or Per. 
= -. 7: or have any Right or Title to the ſame, otherwiſe than according to 

= wil. & Mar. 2. and 12 Will. 2. and the Acts then lately made in England 

= Scotland, mutually for the Union of the two Kingdoms; or that the Kings 
ens of this Realm, with the Authority of Parliament, are not able to make 

1505 to limit the Crown and the Deſcent, &c. thereof, ſhall incur a Præmunire. 

Seck. 45. As to the ſecond general Point of this Chapter, viz, In what 
anner Offences of this Nature are puniſhed, it is to be obſerved, That moſt 

e the Statutes of Præmunire refer the Puniſhment to 16 Rich. 2. 5, which 
ts, That thoſe who offend againſt the Purport thereof /hall be put out of 

= King's Protection, and their Lands and Tenements, Goods and Chattels 

Er /ited to our Lord the King: And that they be attached by their Bodies if 
ny be found, and brought before the King and his Council, there to an- 

erer to the Cafes aforeſaid, or that Proceſs be made againſt them by Præmunire 
cis, in Manner as is ordained in other Statutes of Provifſors. 

Sec. 46. Inaſmuch as this Statute expreſly faith, that ſuch Offenders 

aan be put out of the King's Protection, and alſo the Statute of 25 Ed. 3. 

cat. 5. Chap. 22. had farther added, That any one might do with a Purchaſer 

= bh: Proviſions, therein prohibited as with the King's Enemy, and that he who 
old offend againſt ſuch an one in Body, Lands, or Goods, ſhould be excuſed, 

= was formerly holden, That a Perſon attainted in a Præmunire might 1 Inft. 130. 
vfully be lain by any one, as being the King's Enemy and out of the 1 v. 68, 


be: . ® 2 6 g Inſt. 128. 
Protection of the Laws, but the latter Opinions ſeem to have diſapproved Boo. Cor. 197. 


r this Severity; however it is expreſly enacted by 5 El. 1. Par. 21, 22. 
at it ſhall not be lawful to kill any Perſon attainted in Præmunire, ſaving 
ach Pains of Death or other Hurt or Puniſhment, as heretofore might, with- 
Danger off Law, be done upon any Perſon that ſhall ſend or bring into the 
RR: or within the ſame ſhall execute, any Proceſs, &c. from 45 See of 
WM ome. ? 1 ä 
= 5:5. 47. But howſoever the Law may ſtand in Relation to ſuch Perſons 1 Ink. 130. 
are within the Exception of this Act, it is certain that no Perſon whatſo- _ her ” 
err attainted of any Præmunire can bring an Action for any Injury what- © 
eever; and that no one knowing him to be guilty can with Safety give 

im Aid, Comfort, or Relief. 5 "a ag 
Sed. 48. But it hath been reſolved, That thoſe general Words in the 1 Inſt. 130. 
WDtatute 16 Rich. 2. 5. That all the Lands and Tenements ſhall be forfeited, 0 = | 


rtend not to Land entailed, after the Death of the Offener. B. 2. ch. 49. 

= 57. 49. Alſo it hath been reſolved, That a Statute, by appointing that e 28. 
n Offender ſhall incur the Penalty and Danger mentioned in the 16 Rich. 8 THR 
E. 5. does not confine the Proſecution for the Offence to the particular Pro- nent in — 


Nes thereby given. — on, 
, 


CHAP. XX. 
of Miſprifin of Treaſon 


WS. 1. Er Word Miſprifion has not any certain Signification, but 2 R. z. 10. b. 

5 is generally applied to all ſuch high Offences as are under the 40 ps } Say 
Pe zree of Capital, and nearly bordering thereupon; and it is ſaid that a 'Trea 5 > | 
Plipriſion is contained in every Treaſon or Felony whatſoever, and that N 
One 
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H. H. p. C. oe H is guilty of Pay or Saito way be bras ccceded e for all 


374652:798. ſi prifion only, ik the Ring pleaſe 
Offices of this Kind are generally tad to be eval 


. Negative, which echiſiſt is the Otaiffion of comething ten a 1 

to be done, A 
8 Poſitive, which confiſt in ſome Mic demennour athually con. 

_ mitted, 


Se. 2. The negative > Miſprifion thre immetliately a8 t the King iſ 
commonly called Miſpriſton of Treaſon, which is an Offence con fiſting in| 
the bare Knowledge and Concealment of High Freaſon, (wherher it be ne : 

H. H. P. C. by 25 Ed. 3. or ſubſequent Statutes) without any Degree of Aﬀent thereto, 9 
II. E. C. 127, and this is declared to be a Mifprifioh only by 2 & 3 Mar. fo. But ff 3 
Law any Delay in diſcovering High Freaſon, Whatever Excuſes the anf 1 
M 1 pg. 1121 have for it, was deemed an Aﬀent to it, and conſequently Hl 
. reaſon. 18. = 
as See. 3. Na. at this Day if che Concealtment of High Treaſon be - 
ea with any Circamftances, which fhew an Apptobation thereof E 1 
II. P. C. 127. jt amounts to High Treafon ; as if one, having Notice before-hand that 
Kale £75 BY: Perſons deſigned to meet in oder to conſpire againſt the Government, 9 
into their Company and hear their treaſonable Conſultation and conceal it; 
or if one, who has been once accidentally in ſuch Company, and Hear | 
ſach Diſcourſe, meet the fame Compan ya ſecond Time, and hear fuch lik WF 

Diſcourſe, and conceal it, Y 
Sec. 4. Alfo WROeer receives and ecltlerts A Traitor, knowing 12 A 
3 H. 7.10. to be ſuch, whether by counterfeiting of Coin *, or otherwiſe, 18 1 
3 17 7 ' a principal Traitor ; for ſuch a Receipt of a F don makes the Receiver 
12 Co. 81,82. Acceſſary to the Felony, and whatever makes an Acceſſary in — E 
2 Dy, 2 makes a Principal in Treaſon. 3 l 
hg” Ya 9. Seck. 5, Neither can a Perſon, who has Knowledge of a T reaſon, 1. * 
*Quzreand cure himſelf by diſcovering that thete will be a Rifing 3 in gs with. 


Fe H. H. out diſcloſing the very Perſons intending to riſe ; nor even by diſcovering 3 
P. C. 233, 0 


234, 237, Of theſe to a rivate Perſon, who is no agiſtrate. 3 
613. Fee. 6. ut it ſens that one Who is only told in general that ther 3 
II. P. 2135 will be a Riſing, without knowing any of the Perſons, or Particulars ol 3 
8. E. C. 37. b. the Deſign, is not bound to make any Diſcovery at all. 4 
© Kely. 22. | Se#. 7. There is one poſitive Miſpriſion which is made Miſprifion i 42 
4 H. H. P. C. Treaſon by 14 El. 3. by which it is enacted, That thoſe who forge foreign 
376, 377- Coin, not current here, are guilty of Miſprifion of Treaſon, &c. 2 


CHAP. XXL 
Of Contempt againſt the King's Courts. 


One poſitive Miſpriſions more immediately ann the King ſeem l 
reducible to the following Heads: : 


1. . againſt his Palace or Courts of Juſtice, 
2. Contempts againſt his Prerogative, 


2 | | 4 Con- 


Chap. 21. Of Contempts againſt the King's Coutts. = 57 
5 Contempts againſt his Perſon or Government. . | 


JED 
"oY ü 
. 


4. Contempts againſt his Title. 


$24. 1. And firſt, Contempts againſt the King's Palace, &c. have al- 

ays been looked upon as very high Miſpriſions, and by the ancient Law 

ecore the Conqueſt, Fighting in the King's Palace was a capital Of- 

+ nc; and by 33 H. 8. 12: Par. 7. Malicious Striking in the King's Palace, 3 Inſt. 148. 
bereby any Blood ſhall be ſhed, is puniſhable with the Loſs of Hand, per- Poph. 206. 

 Wpctual Impriſonment, and: Fine atithe:King's:Pleafure; ns oh 
Ses. 2. It ſeems queſtionable from the Eanſtruttion of this whole Act, Ses the hiſt 

nd the general Tenor of the Law-Books, whether Striking in a Palace, boy 1" of 

verein the King is not at the Time actually reſident; be within the Statute ; S. P. C. 38. a. 

1 nd it is ſaid that the Inſtance which is given in the third Inſtitute, of a Bib. Pain. 16. 
eerſon's Hand being cut off for Striking in the Tower, is not warranted by 6 Mate 4 
the Record. 26; I 299 Fw... B 03 hs - 3 Inſt, 140: 
Ses. z. However it is certain, That by the Common Law which con- 

inues to this Day, Striking in Weſtminſter-Hall, where the King is only 
vreſent, as repreſented by his Judges, and by their Adminiſtration diſtri- 2 Inſt. 545: 
oting Juſtice to his People, is more penal than any Striking in another 13 — 4 | 
Place in his actual Preſence ; for the latter is not puniſhed with the Loſs of Dat. 4, 
and, unleſs ſome Blood be drawn, nor even then with the Loſs of Cro. EL 40. 
ads or Goods: But if a Perſon draw his Sword on any Judge, in the 41 Aff. 2. 
WP rcſence of the Court of King's Bench, Chancery, Common Pleas, or Ex- 22 E. 3.18. 4. 
hequer, or before the Juſtices of Aſſize, or Oyer and Terminer, whether wm bed 
he ſtrike or not, or ſtrike a Juror, or any other Perſon, with or without See B. 2. Ch. 


Weapon, he ſhall loſe his Hand and his Goods, and the Profits of his Dal. 23 oy 


© 
. 


ands during Life, and ſuffer perpetual Impriſonment, if the Indictment 2 Rol. Ab. 76. 
ay the Offence as done coram Domino Rege. 34 inn noo Pls. 3. 


Sect. 4. Þ Neither can one who is guilty of ſuch Offence excuſe the 170 Bebe, 


_ by ſhewing that the Perſon: ſo ſtruck by him gave the firſt Aſ- 1 bb, 751. 
ault. | | | . „ l $1 : 8 ng 12 Co. 71. 
Ses. 5. © Alſo he who reſcues a Priſoner from any of the Courts above- Cn E o : 
eentioned, without ſtriking a Blow, ſhall forfeit his Goods and the Pro- 1 Lev. 106. 
ts of his Lands, and ſuffer Impriſonment during Life, but not loſe his ny 42a 
and, becauſe he did not ſtrike. . 0 ; Cre. „ 
Sect. 6. And he who makes an Affray in the Palace-Yard near the ſaid 2 E. 313.4. 
ourts, but out of their View, ſhall be impriſoned during the King's Plea- 20. I P. C 
ure, and ſeverely fined, but not loſe his Hand. + IC ET” eee 
Seck. 7. And not only thoſe who are guilty of ſuch an actual Vio- cf. 
ence, but alſo thoſe who diſturb ſuch Courts by threatening or reproach- Sir W. Ja” 
ul Words to any Judge fitting in them, are guilty of a High Miſpriſion; Steen; 
and in the Time of Eduard the Firſt, one William de Bruce; who, upon 18 . 
earing Judgment given againſt him in the Exchequer, ſaid to the Chief Moor 70. 
Baron, Roger, Roger, Thou haſt had thy Will of ne, which of a long Time 
bu haſt ſought, and I will remember it, was for theſe Words impriſoned 
luring the King's Pleaſure, and ordered to walk from the King's Bench to 
1 he Exchequer, bareheaded and ungirt, and to aſk Forgiveneſs; &c; And in 
be Time of Charles the Firſt, one Harriſon, for ruſhing into the Court 
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WW Common Pleas, and faying to Juſtice Hutton fitting there, I do acciuſe Cro. Ca. 503; 
RE Juice Hutton of High Treaſon, was fined five thouſand Pounds, and 59% _ 
«ui mpriſoned during the King's Pleaſure, and ordered to go to all the Courts . 
8 bf Wefminſter- Hall with a Paper on his Head, ſhewing his Offence, and 
. make his Submiſſion, c. And theſe Caſes are the more remarkable, 
<aulc in the firſt, the Offender was of a very honourable Family; and in 


Q.. the 


DIY 
*R 


4. Con- 
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Of Contempts againſt the King's Courts. Book 1. Bl 
the ſecond, a Bachelor of Divinity, and yet 1995 xe e Rod b 
Puniſhment, the loweſt of which is in Judgment of Law higher than the 3 

eateſt Fine whatever. 


Seck. 8. Alſo all who reflect on the Juſtice or Honour of thoſe High Wl 


Hob. 220. 8 e 8 
Moore 863. Courts ſeem to be indictable and highly finable ; as = poor OE an Ex. 6 | 
. emplification under the Great Seal to be contrary to the Original. 1 
i Lev. 107. Sed. 9. Alſo he who gives another the Lie in V efeminfter-Hall, ſitting EF 
Keb. 558. the Courts, ſhall be bound to his Good Behaviour. Res ed de! 1 
3 Inſt. 141. Seck. 10. And he, who makes an Affray in the * 5 r. any habl 1 
12 Co. 71. King's inferior x nie of Juſtice, is highly finable, but not pu ne p 
with Loſs of Hand, SSS. M 
1 Fry 11. And he who ſpeaks contemptuous and reproachful W nc 
2 Cro. E. 78. to the Judge of ſuch a Court in Execution of his Office 1s * immediately 1 
R. A 58. © | as 1 ay, may be * indicted, Cc. as © if one 5 
5 175 78. finable by ſuch Judge, or, as ſome ſay, may be in 7 or be. P 
by Sid. x 44. give the Lie to a Judge of a Court-Leet in the rae of = £ _ - | Z 
con. 2 Rol: ing © admoniſhed by him to pull of his Hat, ſay, I do ” e. Jo — 
5 The 25 can do, or tell him in the Face of the Court that he is for 1 cal 
Moon, 470. f him Fool, Gc. or * ſay, F I can not have Fuſtice here, I will have it I 
Cro. 5 81 2e - h ere. ee ; 9 
Kay: i * 12. And it was formerly * holden that a Man might be 3 2 
465. ' for a Slander of the Juſtice of the Nation, by mai - a 3 
* "A given in any Court Eccleſiaſtical or Temporal, whether d = iy, mt ere Fe 
ro. El. 78. one ſaid that ſuch a Sentence given. by the High mg our ; = [ 
An 7. againſt Law ; or obliquely, as where one {aid _— a e = 5 bs 
| ab. 608. but that the Teſtimonies on which it was founded were » 18 n 
d 2 Rol. Ab. Javits equivocating, ; ee = 
{Pr}. 45. Seck. kay But. jp ſeems the better Opinion at this NN 3 5 
cannot be indicted for any ſcandalous or contemptuous Wor S | = 1 1 
Hob. a. to ſuch Officers, not being in the actual Execution of their Office for = 3 
an Offence ſeems rather to proceed from ill Breeding than a Contempt - 1 
the Government; and tho' it may be a Cauſe to bind a Man to Kon Ip 3 
Ven. 10. Behaviour, yet it does not ſeem to be of ſuch Conſequence as to ; * — 3 A 
cient. Ground for a publick Proſecution, as for an Offence again a e A = 
common Peace, &c. And agreeably hereto it hath been reſolved, bly 3 — 
' 1 Mod. 35. Man ſhall not be indicted for faying, * That whenever 6 Purge 9, ſuch 4 on 
K 1 —5 oy a Town puts on his Gown, Satan enters into him; or, —_ ft he 150 . 
' 2 Keb. 494. and Aldermen of ſuch a Town are as great Villains ” any that r0 : _ 1 iQ 
23 6 Highway; or, J,. hat the Fuſtices of Peace er = yu 4 ST be. 
m Queen and 7ufes of Exciſe than this Fug, nor one of twenty of the Par ramen . . brei 
Wrightlon. made them; or m That ſuch a Fuſtice of Peace 1s a Fool, and Afs, and a ” f wi. 
Sal. gh, and comb, for making ſuch a Warrant, and underſtands no more Law than a hy _ + 
80 5 .I.; or, ® That he is not fit to be a Juſtice of Peace; for that he 1 rig : a fore 
_— or wrong, according as his Aﬀections lead bim; or, That we an i: oo 2 „hie 
Legaſley, Numſcul Order, and that the Juſtice deſerves to be hanged w l 7 13 1 5 fore 
„Wesen and y That ſuch a Fuſtice of Peace is a forſfworn Wretch, and that e 1 fring ' 
23 124. Purſe at him; or for 1 ſaying to a Mayor of a Town, Du, Mr. 40 Nee 
Salk. 697. do not care a Fart for you; You, Mr. Mayor, are a Rogue and à Raſcal ; or, F 


r 1 Ven. 10. 


3 Inſt. 142. 
Gti. 
Latch 2 20. 


ſtice by direct Contempts offered to the King's Courts, but alſo all ſuch 


rhe more immediate Protection of thoſe Courts, are highly puniſhable by 


ſuing him, or a Counſellor or Attorney for being imployed againſt him, 
2 | 


for ' ſaying, That the Fuſtices of Peace have nothing to do with the Exciſe 
868." =, And ant + 3A who diſturb the Adminiſtration of Ju- 


* . = . ; | 1 
as are guilty of any injurious Treatment of thoſe Perſons who are unde 


Fine and Impriſonment ; as if a Man aſſault or threaten his Adverſary for 


07 


1 aue Execution of Juſtice, are highly puniſhable, as thoſe who being exa- 
3 | whereof a third Perſon is accuſed, diſcloſe what paſſed in ſich Examina- 


Chap. 22. Of Contempts apainſt the Kint's Pyxrogati be. 59 
I or a Juror for giving a Verdict againſt him, or a Gaoler for keeping a Pri- R 
I ſoner in ſafe Cuſtody. | | 


_ 


ol. Ab. 76. 
D. 2. 

e 

Hob. 271. 


2 5 


. 


$28. 15. Alſo all who endeavour to ſtifle the Truth, and 


mined before the Privy Council concerning their Knowledge of a Ctime, 


Fey g Raym. 37 5. ; 
tion, in order to ſupprets a farther Diſcovery ; and alfo all thoſe who diſ- Trial per Pai 


ſuade, or but endeayour to diſſuade a Witneſs from giving Evidence againſt 145 


3 gal H. P. C. 131; 
2 perſon indicted, &c. or who adviſe a Priſoner to ſtand Mute on his Ar- 2 Rol. Ab. 77. 


lagnment, Sc. And it was anciently holden, that if one of the Grand In- f. 2 
1 queſt diſcover to any Perſons indicted the Evidence againſt them, he is an Ac- S. P. C. 11. 


ceſſary to the Offence, whether Treaſon of Felony ; and at this Day it is a- = 38: - z. 
greed, that he is guilty of a high Miſpriſion, puniſhable by Fine and Im- Bro. Cor. 113. 
priſonment. 8 : "x: W K 2k 


92 | | 207. 
CHAP. XXII. 
Of Contempts againſt the N. mg's P rerogattive. 


= 55. 1. CR againſt the King's Prerogative are of ſo various a 


WT Heads; however, the Princi 


Nature, that they cannot well be reduced to any certain 
pal of them ſeem to come under the follow- 


ing Particulars: | 
I. Refuſing to aſſiſt the King for the Good of the Publick. Moore 58. 
2. Preferring the Intereſts of a foreign Prince to that of our own. obs. -- 


Pl. 1080. 
3 Diſobeying the King's lawful Commands or Prohibitions. sbs 


| 1 3 EO 1 Fitz. Coro. 
Sec. 2. Firſt therefore, It is a high Offence for any Subject to deny 1 1 
the King that Aſſiſtance for the Good of the Publick, either in his Coun- 271. 4. = 


= : | AE 55 5 E: <1 15 1 : 211. 4.4. 
2 Cils or Wars, which by the Law he is bound to give him; as for a Peer 


42 Rol. A. 


not to * come to the Parliament at the Day of Summons, or to * depart 395: X-296- 


efuſe to give his Advice on an Affair of State; or for an 

ect to refuſe to ſerve the King in Perſon, if he be able, or to find ano- 1 
cher, if he not able, in the Defence of the Realm, 
boreign Invaders; or, as ſome ſay, 


Wars abroad. 


1 ful Commands or P 


ich the Offender's Lands ſhall be ſeized till he return, 


Bro. Tenure 
Counſellor to 44, 73. 
y © private Sub- See 1 Ed. 3. 


from thence without the King's Licence; or for a © Privy Counſellor 


i 18 a ch. 7. 

againſt Rebels and 25Ed. 3. ch. 8. 

to refuſe to ſerve the King for Pay in his 4 H.4.ch. 13. 
| 5 | 11 H. 7. 

| 5 METS OP | | | ch: 1 &-18. | 

Sect. z. Secondly, It is ſo high an Offence to prefer the Intereſts of a Cro. Ca. 11. 


I foreign Prince to that of our own, that it is criminal to do any Thing . 5 
. which may but incline a Man ſo to do; as to receive a Penſion from a I bb 
breign Prince without the Leave of our King. SER: 4 


Se, 4. Thirdly, It is alſo a high Crime to diſobey the King's law- Cro. Ca. 153. 


| rohibitions ; as by obſtinately refuſing Obedience to . Ca. 257- 
s Writs; or contemning a Summons from his Council to appear before Hob. 235. 


em; or not anſwering ſuch Queſtions in relation to a Matter wherein 22 Co. 94: 


e Intereſt of the State is concerned, as ſhall be propoſed by the Privy EIT TELE 


Dy. 176. PI. 
ouncil; 3 


or refuſing to give Evidence to a Grand Jury concerning a 3e, 1 
me (for which © the Court may impoſe an immediate Fine); or not Ifoore 8 
turning from beyond Sea upon the King's Letters to that Purpoſe; for 779. 


| Lane 43. 
nd when he 3 Inſt. 179. 
does Savil 7, 8. 


60 


2 Rol. Ab. 
208. O. 


F. N. B. 85. 


116. 
3 Inſt. 178. 


Cro. Eliz. 
. 
Book 2. C. 
26. Sect. 2. 


Cro. Ca. 168. 
2 Keb. 336. 


5 Mod. 363. 


3 Mod. 52. 


Cro. Ja. 37. 
Moore 756. 
Noy 101. 


Cro. Ja. 38. 


Noy 105. 
See Cro. Ca. 
117, &C. 


x Syd. 143. 
Pl. 23. 


Of Contempts againſt the Kings Perſon, &c. Book I. 
does return he ſhall be fined) or aſſembling at a Turnament againſt the | 
King's expreſs Prehibition; or going beyond Sea againſt the King's Will 
expreſly ſignified, either by the Writ, Ne exeas Regnum, (which' may be 


1 Chan. Ce directed as well to a Layman as to a Cler 
a private as well as of a publick Matter) or under the Great or Privy Seal 


or Signet, or by Proclamation. _ 
Sect. 5. Allo every Contempt of a Statute is indietble, if no other ro. 
niſhment be limited. 


C H A * XXIII. 
Of Contempts againſt the King s Perſon or G 


Sef. 1. AN L Contempts againſt the King's Perſon or Government are z 
| very highly criminal, and puniſhable with Fine and Impriſon- 8 
ment, and ſometimes with the Pillory, by the Diſcretion of the Judges, 
upon Conſideration of all the Circumſtances of the Caſe ; but inaſmuch as 
it is generally obvious to common Senſe, in what Caſes and to what Degree 
a Man is guilty of this Offence, and it would be endleſs to enumerate all | 
the Particulars, I ſhall content my ſelf with glancing at ſome of the moſt 


general Heads ; as, 


2. 1. The charging the Government with Oppreſſion or weak Ad- ; 1 
miniſtration ; as by ſaying, That Merchants are ſcrewed up here in Eng- 
land more than in Tufkey ; ; or, That it is a good World when beggarly Priefis 


are made Lords, &c. 


Se. 3. IL The doing an Act which impliedly encourages Rebellion | ; | 
as by abſolving Perſpns at the Gallows, who being condemned for High I 7 


Treaſon, ſhew no Sign of Repentance, but perſiſt in juſtifying the Fact; 


or by drinking to the pious Memory of a Perſon executed for High 1 


Treaſon. 


. 4. III. Se. to frighten the King into a Cas of his 3 
Meaſures with Threats of the Uneaſineſs of his Subjects; as by ſubſcribing a 3 


Petition to him; in which it is intimated, that if it be denied, many Thou- 


ſands will be diſcontented, &c. 


Sect. 5. IV. Spreading falſe Rumours concerning the King's Intentions 
as that he deſigns to grant a Toleration to Papiſts, c. 

Seck. 6. V. Charging him with a Breach of his Coronation Oath. 55 

Se. 7. VI. Speaking contemptuouſly of him; as by curſing him, Ge. 
or giving out that he wants Wiſdom, Valour or 8 or in general, 
doing any Thing which may leſſen him in the Eſteem of his Subjects, and 
weaken his Government, or raiſe Jealouſies between him and his People. 

Se. 8. Alſo it is faid to be an Offence, for which a Man may be in- 
dicted, to fefuſe in a foreign Port to pay the uſual Cuſtoms, becauſe it 


n, and on the Suggeſtion of ll 


may cauſe 4 Breach between our King and the King of the Country. [1914 * : 


= King's Title, hath by ſome been carried ſo high as to be adjudged an 5 Rot. Re. 90, 
Ws Overt-Ac&t of Compaſſing his Death; however, it is certainly moſt high- 
WT |; criminal, and puniſhable with Fine and Impriſonment, and alſo ſuch 

W infamous corporal Puniſhment, as to the Diſcretion of the Court ſhall ſeem 


© $08 


f | of the Parties; as if a Man in Writing or Diſcourſe ſhall maintain that 
W the King is an Uſurper, or that another hath a better Title to the 


Chap. 24- Of  Contempts againſt the King's Title. 61 


CHAT. XXIV. 
Of Contempts againſt the King's Title. 


1 C ONTEMPTS againſt the King's Title are of two Kinds, 


1. Denying his Title. 0 * eb * 
2. Refuſing to take the Oaths required by Law for the Support of his 
Government. . 0 


Sect. 1. The firſt Offence of this x Kind, VIS. That of denying the Yelv. 107. 


Palm. 424. 


proper, according to the Heinouſneſs of the Crime and the Circumſtances 


Crown, &c. for ſuch like Inſinuations manifeſtly tend to raiſe Tumults 


f f and Diſorders in the State, and to alienate the Affections of the People 
tom the Prince, and incline them to favour the Pretenſions of another; 
andi it is highly 83 for private Perſons to intermeddle with 


Matters of ſo hi 


a Nature; and it will be impoſſible to preſerve the 


. nt, unleſs Subjects will quietly ſubmit themſelves 


Lefirous to lay hold of all Opportunities to diſturb his Government, and 
ſhake off their forced Obedience, And fince there is no Tribunal but that 


 & thoſe whom Providence has placed over them, and prefer the publick 
IT Good to their own private Inclinations and Opinions: For otherwiſe, 


whenever the Title to the Crown ſhall happen to be conteſted, it will be 
impoſſible to end the Difference without perpetual Civil Broils and Diſſen- 


ons, and the Prince who prevails will be tempted to eſteem thoſe of the 


contrary Party rather as Enemies than ſubjects, If he finds them ready and 


of Heaven, to which Princes can appeal for the Deciſion of their Titles, 
when that ſeems ſo. far to have declared in Favour of one as to give him 


Wy quict Poſſeſſion of the Throne, the publick Peace, which is the End of all 
WT Government, requires a dutiful Submiſſion to him; and it is the higheſt 


[> | Bloodſhed, which cannot but be expected from an 2 to wreſt the 
Wy >ceptre out of the Hands of our Prince; and it is the higheſt Ingratitude 
make no other Return but Diſloyalty and Rebellion, for all the Hap- 


Madneſs to give up that Eaſe and Security which we may enjoy from a 
peaceful Obedience, in Exchange for that Diſorder, Uncertainty, and 


pineſs we can enjoy under a juſt Adminiſtration ; and it is the- greateſt | | 
of Abſurdities to think that the Good of the Community, for the ſake of 


Which all Government was inſtituted, ought not to be preferred before 


I the diſputed Title of a particular Perſon or Family : All we can defire 


rom Government, is the ſecure Enjoyment of what we may call our 


Own, and whether this, or that Competitor to the Crown be the Inſtru- 


ment of this Happineſs to us, ſeems little to concern us. Let the Title 


of one out of Poſſeſſion of the Throne be never ſo plauſible, it muſt have 
t Fofleihon ot * Phun Na 


of Contempis againſt the King's Bite. Boe 


its original Foundation from ſome poſitive Law ; which, when it cannot 
take Effect without involving a Nation in Diſcord and Confuſion, the avoid. 
ing whereof 1s the very End of all Laws; it muſt give way to the publick al 
Neceſſity of the State; for there can be no human Inſtitution whatſoever, Wl 
but muſt be limited by this implicit Reſerye from the firſt Principles of Rez. 
ſon, that where-ever the Execution of it ſhall be abſolutely inconſiſtent with Wl 
the Happineſs, of the Feople for whoſe fake it was ordained, it ought ſo far 
to be ſuf} pended. = 
Sec. 2. For this and many other ſuch like Reaſons: the Law * always 4 
had a moſt tender Regard for the Security of the Prince in Poſſeflion of the 
Crown, and as it has made it High Treaſon to compaſs his Death, Sc. 
as appears from Chap. 17. Sect. 11, &c. ſo hath it alſo made it highly Penal | WM 
in any inferiour Degree to diſturb or diſquiet his Government. | | 
us to the ſecond Kind of Offences of this Nature, viz. That of refufing 1 
to take the Oaths required by Law for the Support of the King's Govern: _ 
ment; I ſhall confider, HY 
2 The Offence of refuſing the Oaths' required for this Purpoſe by the 3 
Common Law. = 
* The Offence of refuſing the Oaths required by Statute. | | 
Fitich of Law Se#. 3. As to the firſt Particular, it ſeems to be a high Contempt at 
241,242 the Common Law to refuſe to take the Oath of Allegiance to the King, 
which all Laymen above the Age of twelve Years are bound to take 1 
the Torn or Court-Leet, &c. and ſurely nothing can be more unreaſon- 
able than to deny the King, whoſe Government we are happy under, all 
prop r Aſſurances of our Fidelity to him; for how can we expect to en- 
the Privileges of Subj ects from one to whom we refuſe to acknow. Ml 
Jed e our ſelves Subjects, or hope for Protection from one, whom we pro- ll 
Bir 5 to eſteem us as his Enemies, or blame that Gerertiiient for treating 
us as Malecontents, to which we give fo juſt a Cauſe to ſuſpect our Fide 
lity | ? If we conſult the Law of God, that will tell us, That the Powers tha 
be are ordained r God; If we will hear the Voice of Reaſon, that will con 
vince us, that not only the Peace and Safety of the Community, but allo i 
our own Preſervation. requires us to pay a dutiful Obedience to thoſe who Av 
overn us; and can we think it unlawful to engage our ſelves to do what Wl 
it is our Duty to do? If we will conſult the Practice of all Nations, that 
will ſhew us, that even Conqueſt, which is the weakeſt of all Titles, ha i 
always been eſteemed to give the Conqueror ſuch a Right to the Obedienc 3 
of the Conquered, that upon his taking them into Fis Protection, they i 
have in all Ages been ready to promiſe a reciprocal Obedience; and if we BY 
will conſult our OWN A we ſhall find them to direct iS to pay our 
ee to the King who governs us, as has been fully proved in the 
Chapter of High Tres on. 

As to the ſecond Kind of Offences of this Nature, viz. That of refufing 
the Oaths required by Statute for the Support of the Government, I ſhal W 
conſider, | . 

1. The Offence of refuſing the Oaths of Allegiance and Supremacy. 

2. The Offence of refuſing the Oath of Abjuration. 

' SeF. 4. As to the firſt of theſe Offences, viz. That of refuſing the 
Oaths + Allegiance and Supremacy, which ſince the Reformation of Re | 
ligion have been thought neceſſary to be required from all Perſons, eſpe 
cially from thoſe who are intruſted with an Office, in order to ſecure cut 
Princes from the Intrigues of Popes, who have often taken upon them t 
diſpence with Oaths of Allegiance made to ſuch Princes whom 17 are 
pleaſed to call Hereticks, and to perſwade the People that they may 4 


: full 


Chap. 24 As e 
a__ fally depoſe thoſe who have ſo far incurred the Diſpleaſure of the Biſhop of 


Of Contempts againſt the King's Title. 


I ne, as to be excommunicated by him, it having been 'ſhewn already in 


Chap. 8. under what Penalties Officers are bound to take the ſaid Oaths and 


. Chp. 19. Sect. 25, Ge. how far all Perſons whatſoever are compellable to 
tale them under Pain of incurring a Premunire, 1 ſhall only take Notice in 


1 | king ſuch a Tender for three Months, unleſs they 


this Place, of the Methad of Proceeding on 1 Will. & Mar. 8. by which it is 


enacted, That Perſons refufing the ſaid Oaths being tendered to them by Perſons 


lawfully authorized to tender the fame, ſball be committed by the Perſons ma- 
ſhall pay fuch Sum not ex- 
Il make ſuch Tender ſhall re of them, 


quire 


ceeding 40 5. as the Perſons aubu ſhall m. 
and if they refuſe again at the End of the three Months, that they ſhall be im- 


Y prijoned fix Months, or pay a Sum not above ten nor under frve Pounds, and 
4% find Sureties for their good Behaviour and Appearance at the next Aſixes, 


L anbere if they refuſe the ſaid Oaths, | 


they ſhall be incapable of any 


Office, and 


; : | continue bound to their good Behaviour, and if they refuſe the Declaration 


vernment an Election to 


It ſeems to be the Intention of this Statute, to give the Go- 
proceed either on the mild Method therein pre- 


Set. 5. 


{cribed, or the more ſevere one appointed by the former Laws, according to 


me Circumſtances of the Caſe, and Quality of the Offender, &c. 


= thc Oath of Abjuration, the fame de 


Sep. 6. As to the ſecond Offence of this Kind, VIZ. That of refuſing 
pends on thoſe Laws, which the Na- 


= tion has been of late under a Neceflity of eſtabliſhing, by adding a new Li- 
mitation to the Law relating to the Succeſſion of the Crown, excluding all 


RE Papiſts from a Poſſibility 


IS 
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of inheriting it; who, if they be true to their 
Engagements to their own Religion, cannot but be falſe to thoſe they may 
make to ours, and can never be expected to execute thoſe Laws, which 
they cannot but think void, as being repugnant to the Laws of God ; or 
to defend that Faith which they think damnable; or to obſerve thoſe 


W Oaths, which ſeem to them to have been ordained for the Support 


of Irreligion. And from theſe Conſiderations they have been diſabled 


from inheriting the Crown, it ſeeming of abſolute Neceſſity in our pre- 
teration in Law, which like all other haman Laws depending meerly 


on the Policy of Men, ſeems to have nothing in it ſo ſacred as to oblige 
che People unalterably to abide by it to the Hazard of their common 
= Safety, Peace and Happineſs, for the ſake whereof it was at firſt ordained: 
Por ſurely, there cannot be ſo mich Danger to the common Good from 
ſuch an Alteration, as muſt needs follow from the Government of a 
Prince, whoſe Conſcience is under the Influence of thoſe, who are impla- 
able Enemies to the Religion of his Country, and who thinks himſelf 
bound by his Duty to God and his Church to promote that Intereſt, which 
5 his People think themſelves under the like Obligations to oppoſe: From 
Which unhappy Circumſtances nothing can be expected but endleſs 


5 Factions and Diſcords, and irreconcileable Jealouſies and Diſtruſts be- 


WOfiicers, &c, to take the Oath of Abjuration, as to which it is cn 


een Prince and People, which, if they break not into an open Rupture, will 
leaſt be attended with ſuch Convulſions and uneaſineſſes, as render a State 
! of Government ſcarce one Degree more ſecure than a State of Anarchy and 


onfuſion. 1235 | 
ve, 7. For the remedying of ſuch like Inconveniences, it having 


ö been thought proper to exclude all Papiſts from the Crown, it was like- 
Wiſe thought ex 


pedient to ſecure the preſent Settlement, by obliging all 


good of the Community, to make ſuch an 
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by 13 Will. 3. c. b. and 1 Geor. 1. St. 2. c. 13. That all Perſons who ſhall be 


ployment in the King's Houſhold or Family, or of his Royal Highneſs George 


| Oaths of Allegiance, Supremacy and Abjuration, at one of the Courts at Welt- 3 


 flices of the Peace, or any other Perſon or Perſons who ſhall be by the King fir 2 


_ Of Contempts againſt the King's Title. Book I; 


admitted, &c. into any Office Civil or Military, (not being an Office of Inberi. 
tance, executed by a lawwful Deputy) or ſhall receive any Pay, Salary, Fee or Ma. 
ges, by Reaſon of any Patent or Grant from the King, or that have a Command or 
Place of Truſt under the King, &c, or ſhall be admitted into any Service or In. 
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Prince of Wales, or her Royal Highneſs the Princeſs of Wales, br their Iſue, und il 
all Eccleſiaſtical Perſons, Heads or Governors, of what Denomination ſorver, 


and all other Members of Colleges and Halls in any Univer ity, that ſhall be of the 
Foundation, or enjoy any Exhibition, being of, or as ſoon as they ſhall attain the 
Age of eighteen Years, and all Perſons teaching or reading to Pupils in any Unia 
verſity or elſewhere, and all School-maſters and Uſhers, and all Preachers and 
Teachers of ſeparate Congregations, High or Chief Conſtables, and every Perſon 
who ſhall act as Serjeant at Law, Counſellor at Law, Barraſter, Advocate, Attor- 
ney, Solicitor, Proctor, Clerk, or Notary, by practiſing in any Manner as ſuch, 
in any Court or Courts whatſcever within that Part of Great Britain called Eng- 
land, ſhall within three Months after they ſhall be admitted into, or enter upon Wl 
any ſuch Preferment, Benefice, Office, or Place, or come into ſuch Capacity, or 
take upon them ſuch Practice, Imployment or Buſineſs, take and ſubſcribe the Wl 


miniter, or at the General Quarter-Seſſiuns of the Peace where they ſhall reſide, 
or otherwiſe they ſhall be ipſo facto adjudged incapable, and diſabled in Lau, 
to have, occupy, or enjoy the ſaid Offices, &c. and i they ſhall by themſelves, or 
Deputy or Truſtee, execute any the ſaid Offices, &c. and ſhall be thereof con-. 
vict, &c. they ſhall be diſabled to proſecute any Suit at Law or Equity, or 6 6 
be Guardians, Executors, or Adminiſtrators, or capable of any Legacy or Deed 
of Gift, or to be in any Office within this Realm, or to vote at any Elem Wl: 
for Members of Parliament, and ſhall forfeit five hundred Pounds, &c. > | 
Sect. 8. And it is farther enacted by the ſaid Statute, That any two Ju- 


that Purpoſe ſpecially appointed by Order in the Privy Council or by Commiſion 
under the Great Seal, may adminiſter and tender the ſaid Oaths to any Perſon 
whatſoever, whom they ſhall ſuſpe& to be dangerous or diſaſfected; and that if 
any Perſon, to whom the jaid Oaths ſhall be ſo tendered, ſhall neglect or refuſe u 
take the ſame ; or if any Perſon being ſummoned by the ſaid Fuſtices, &c. in 
order to take the ſaid Oaths either in proper Perſon, or by Notice left at bi: 
Place of Abode with one of the Family, ſhall neglect or refuſe to appear, &c. 
ſuch Refuſal ſhall be certified at Seſſions, &c. and from thence to the King's 
Bench or Chancery, &c. and every ſuch Perſon ſo neglecting to take the ſail 
Oaths, ſhall be adjudged a Popiſh Recuſant convict, &c. fc 

Sect. 9. And it is farther enacted by the ſaid Statute, That if any Men- 
ber of either Untver ity ſhall neglect to take and ſubſcribe the ſaid Oaths accor- 
ding to the Intent of the ſaid Af, or to produce a Certificate thereof, under tit 
Hand of fume proper Officer of the reſpective Court, and cauſe the ſame to be en- 
tered in the Regiſter of the proper College or Hall, within one Month after his ho- 
ving taken and ſubſcribed the ſaid Oaths ; and if the. Perſons in whom the Rigi 
of Election of ſuch Member ſhall be, do neglect to elect ſome fitting Perſon in hs 
ſtead within twebve Months, &c. that then the King may, under the Great Seal 
cr Sign Manual, nominate ſome fitting Perſon qualified according to the local 
Statutes of ſuch College, &c. and if the Head of any College, &c. ſhall nes: 
leet to admit ſuch Nominee, by the Space of ten Days after ſuch Admiſſion ſhall 
be demanded of him, that then the local Viſitor ſhall admit the ſaid Nomint:: 
and if ſuch Viſitor ſhall neglect or refuſe to admit ſuch Perſon within the Spd! 
of one Month after the [ame ſhall be demanded, that then the Court of ＋ ng p 
4 | J ene 


1 4 


p 26 Of caſual Death and of 'Deodand.— sg 


a 
— 26408 
e * 


„„ ny iſue 4 Writ of Mandamus 20 ſuch Viſitor to admit ſuch No- 


nee, &c. „ | 3 | 
L | 1 10. And it is farther enacted by the ſaid Statute, That no Peer 
% vote or make his Proxy, or fit in the Houſe of Peers during any De- £ 


„., and that no Member of the Houſe of Commons ſhall vote or fit during 


I ny Debate in the ſat d Houſe, after the Speaker is choſen, until he ſhall 


ve talen the ſaid Oaths, &c. under Pain of the Diſabilities and Forfei- 
ies above mentioned, &c. 1 


"ns * 8 *** 


CHAP . 
Of Felony. 


1 Ffences more immediately againſt the Subject are either Capital or 


not Capital. 8 
The Capital are either by the Common Law or by Statute. 


Sect. 1. Thoſe by the Common Law come generally under the Title Vide Spem. 
f Felony, which, ex vi Termini, ſignifies quodlibet crimen felleo animo per- * ES 
rum, and can be expreſſed by no Periphraſis, or Word equivalent, 1 Int. 391. 
Swithout the Word PFelonice, pn TB WHT | . 
Sect. 2. Felony is ſaid to he included in High Treaſon, and conſe- H. P. C. 11. 
quently a Pardon of Felony diſcharges an Indictment of High Treaſon, += yay ” 
if it want the Word Proditorie. | 
Sec. z. It is always accompanied with an evil Intention, and there- 
ore ſhall not be imputed to a meer Miſtake or Miſ-animadverſion, as 

vhere Perſons break open a Door, in order to execute a Warrant, which 
ill not juſtify ſuch a Proceeding ; Affectio enim tua nomen imponit oper; Brac. lib. 1. 
17%; item crimen non contrahitur niſi nocendi voluntas intercedat. But 
e bare Intention to commit a Felony is ſo very criminal, That at the 8. P. C. 17.a, 
Common Law it was puniſhable as Felony, where it miſſed its Effect thro 77 us 
ome Accident no Way leſſening the Guilt of the Offender ; but it ſeems 1 Sid. 230, 
agreed at this Day, That Felony ſhall not be imputed to a bare Intention 230, 
so commit it, yet it is certain that the Party may be very ſeverely fined for 
ſuch an Intention. 


1 


HAP. XVI 
Of caſual Death and of Deodands. 


F Capital Offences at Common Law more immediately againſt the 
Subject, there are three principal Kinds: | 9 4. 


1. Such as are committed againſt his Life, 
2. Such as are againſt his Goods. 
3. Such as are againſt his Habitation. 


8 Se J. 1. 


Of cafani Death. and d Deodands. Book L 
Se#. 1. There is another mix'd Kind of Capital Offences, which con. Wl 
fiſts in the Hindrance of the due Proceſs of publick Juſtice, which I ſhal Wl 
|  confider in the ſecond Book; Wherein T ſhall wear of the Means of bring. Bl 
ing Offenders: to their due Puviiſhunent. 5 = 
Bract. lib. z. Sec. 2. Offences againſt the Ejft of. a Man come under the general al 
cap. 4. Name of Homicide, which 1 in oor Law mis the killing of a Man by 
Man. 9 
1 H. H. P. C. Set. 3z. But before I treat hereof, it may not t be unpooper to Lo L 
471,472 der the killing of a Man merely per infortunium, occaſioned by ſome Ani. 
mal or Thing without Life, without the Default or Procurement of an- 9 
other Man, as where one is killed by a Fall from a Horſe or Cart, & 
which, though it be not properly Homicide; nor puniſhable as a Crime, yet 
is taken Notice of by the Law, as far as the * of the Thing wil 
bear, in order to raiſe the greater Abhorrence of Murder, and the unhap Wl 
Crom. 41. a. Inſtrument or Occaſion of ſuch Death is called a Deodand, and forfeited u 
H. H. P. C. the King, in order to be diſpoſed of in pious Uſes by the King s Almoner; Wl 
wy: as alſo. are all ſuch Weapons whereby one Man kills another. L 
8. P. C. 21. a. Sec. 4. It ſeems clearly ſettled, That a Horſe, &c. killing an Infat 11 
ns L 6 within the Age of Diſcretion, are as much forfeited as if he were of Age: 
Pult. 125. a. But formerly it was holden, That a Horſe or Cart, by a Fall from which 
DN 97. an Infant was ſlain, were not forfeited, perhaps for this Reaſon, becauſe th 
0 wg ' Misfortune might rather ſeem owing to the Indiſcretion of the Infant tha 
2 Keb. 719, any Default in the Horſe, &c. But this Diſtinction has not been allowel 
806. of late; for the Law does not ground the Forfeiture on any Default in the 
Things forfeited, fince it extends it to Things without Life, to which i 
| plain, that no Manner of Fault can be imputed. 3 
8. P. C. 20. b. Sef#. 5. Alſo by the Opinion of our ancient Authors, Things fixed u 
f 2 , Ms: v a Freehold, as the Wheel of a Mill, a Bell hanging in a Steeple, Sc. ma 
„5 Deodands, but by the latter Reſolutions they cannot, unleſs they wen 
1 Ler. 136. ſevered before the Accident happened. 
47 Fe 37 Seck. 6. However, as it is agreed by all, a Ship in ſalt Water, wil 
1 Keb. 723, ther in the open Sea or within the Body of a County, from which 1 
745: Man falls and is drowned, is not forfeited, becauſe Perſons at Sea ar 
S.P.C.2i. continually expoſed to ſo many Perils, that the Law imputes ſuch Ms 
4 Iſt J.“ fortunes happeaing there, rather to them than to the Ship. Alſo it ſeem 
H. P. C. zz. clear, That when a Man riding on a Horſe over a River is drownet 3 
1 H. H. P. C. through the Violence of the Stream, the Horſe is not forfeited; becauſe n 
88 that, but the Waters cauſed his Death: But it is ſaid, That a 1 1 
2 15 BY by a Fall from which a Man is drowned in the freſh Water ſhall b. 3 
Popham 13 6 forfeited, but not the Merchandize therein, becauſe they no way conti-Wil 
Salk. 220. bute to his Death. And by the ſame Reaſon it ſeems, That if a Ma 
S. P. C. 20. b. riding on the Shafts of a Waggon fall to the Ground and break hi 7 
; Inft 68. Neck, the Horſes and Waggon only are forfeited, and not the Loading 
Pult. 125. becauſe it no way contributed to his Death; for which Cauſe, where 
2 Thing not in Motion cauſes a Man's Death, that Part thereof only which 
Quere. is the immediate Cauſe is forfeited: As where one climbing upon the 
Pult.124. b. Wheel of a Cart while it ſtands ftill, falls from it and dies of the Fa; 
the Wheel only is forfeited : But if he had been killed by a Bruiſe from 
one of the Wheels being in Motion, the Loading alſo would have be" 
forfeited, becauſe the Weight thereof made the Hurt the greater ; and 3 
Salk. 220. it is a general Rule, That where-ever the Thing which is the Occaſion d 
a Man's Death is in Motion at the Time, not only that Part thereof, whicl i 
immediately wounds him, but all Things wineh move together with i, 


4 . 


22 i eee — ct 
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8 | Pay 13... M15 nu He "Pa 
anrief ,, | * 
4 I) help to make the Wound more dangerous are forfeited alſd; for the - 
r 9% auger movers ad Morten, fine Devdands. [20] 

| Se; 7. In all theſe Caſes, if the Party wounded die not of his HP. C. $5: 
Wound within a Year. and a Day after he received it, there ſhall be nßop: 
ding forfeited; for the Law does not look on ſuch a Wound as the Cauſe 
or a Man's Death, after which he lives ſo long: But if the Party die with- Dalt. ca. 97: 


e Forfeiture elati e V 8 Pl. Com. 
in that Time; the Forfeiture ſhall have Relation to the Wound given, and he ah > 4 


cannot be faved by any Alienation or other Act whatſoever in the mean 
FS.. 8. However; nothing can be forfeited as a Deodand; nor ſeized as e * 
ſuch, till it be found by the Coroner's Inqueſt to have cauſed a Man's Dal. cap. £ 
= Dcath.; but after ſuch Inquiſition; the Sheriff is anſwerable for the Value * 1 
of it, and may levy the ſame on the Town where it fell; and therefore the 4 Ec 1. 
WS inqueſt ought to find the Value of it: [21.] de Officio Co- 
. ronatoris. 
3 5 5 | 5 | 3 i H. H. P. C. 
— " e W — 4, 419. 


CHAP. XXVII. 
Of Felo de fe. 


= | { Omicide properly ſo called; is either againſt a Man's own Life, or 
3 that of another. | 


In treating of Homicide againſt a Man's own Life, I ſhall conſider : 


1. In what Caſes a Man ſhall be ſaid to be a Felo de ſe. 
2. What he ſhall forfeit for this Offence. 


Sect. 1. As to the firſt Point, I ſhall take it for granted, That in this 1 H. H. P. C. 
as well as in all other Felonies; the Offender ought to be of the Age of 8 1 412. " 
Diſcretion; and Compos Mentis, and therefore that an Infant killing himſelf 8 * 
under the Age of Diſcretion, or a Lunatick during his Lunacy, cannot be H. P. C. 28. 
= a Fel de ſe. * Oe "6 
S. 2. But here I cannot but take Notice of a ſtrange Notion; which! 
has unaccountably prevailed of late; That every one who kills himſelf 
= muſt be Non Compos of Courſe; for it is ſaid to be impoſſible, That a Man 3 Mod. 100, 
3 g = Senſes ſhould do a Thing ſo contrary to Nature and all Senſe and 
1 ealon, | | 3 

Sec. 3. If this Argument be good, Self-Murder can be no Crime, for 
Madman can be guilty of none: But it is wonderful that the Repug- 
aancy to Nature and Reaſon, which is the higheſt Aggravation of this Of- 
bence, ſhould be thought to make it impoſſible to be any Crime at all, 
which cannot but be the neceſſary Conſequence of this Poſition, That none 
but a Madman can be guilty of it: May it not with as much Reaſon be 
argued, That the Murder of a Child or of a Parent is againſt Nature and 
Reaſon, and conſequently that no. Man in his Senſes can commit it ? But 
7 has a Man therefore no Uſe of his Reaſon; becanſe he acts againſt right 
15 Reaſon ? Why may not the Paſſions of Grief and Diſcontent tempt a Man 

= nowingly to act againſt the Principles of Nature and Reaſon in this Caſe, 
1 thoſe of Love, Hatred and Revenge, and fuch like, are too well known 
do do in others? | 
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this Crime, that not only he who kills himſelf with a deliberate and direct 


Dal. cap. 92. 
44 E. 3. 44. 
44 Af. 55. 
Bro. Cor. 1 2, 
14. | 
Dalt. cap. 92. 


S. P. C. 16. 
a. 20. 

H. P. C. 28, 29. 
Pult. 119. b. 
Crom. 28. 


1 H. H. P. C. 
493. 
Con. z Inſt. 34. 
But the Caſe 
there is not 
rightly ſtated, 
as it is in the 
Books. 


Kellw. 136. a. 


Plow. ny ; 


262, 263. 

8. . 188. a; 
Crom. 31. a. 
3 Inſt. 55. 
19H. 6. 47. a. 
8 E. 4 24 8 
Raym. 7. 


Plow. Com. 


243; 250, | 
323. b. 


IH. H. P. C. 


413. 
Plow. Com. 

261. b. 262. a. 
©5 Co. Iro. b. 
. 

1 Saund. 362. 
. 


2 Mod. 5 3. 


3 Mod. 100, 


241, 242. Con. 1 Lev. 8. 1Keb.67, 68. 4 Plow. Com. 260. H. P. C. 29. 5 Co. 110. H. P. C. 29. 3 Inſt. 55: der 
B. 2. Ch. 9. Set. 5 2. 1 H. H. P. C. 414 to 417. Far. 16. Salk. 377. Catth. 72. Skin, 45. 


after he had fallen to the Ground, had holden up a Knife or Sword in his 3 
Defence, and A. had fallen thereon and been ſlain, B. ſhould be adjudged | 


Judgment of the Law as much a Murderer, as if he had done it merely 


. which he hath in his own Right, and alſo all ſuch Chattels Real whereof 


1 
A 
N 

1 SS» 


Of Felo de fe. Book I. 
Sect. 4. However our Laws have always had ſuch an Abhorrence of 


Purpoſe of ſo doing, but alſo in ſome Caſes he who maliciouſly. attempts \ 
to kill another, and in Purſuance of ſuch Attempt unwillingly kills himſelf 
ſhall be adjudged in the Eye of the Law a Felo de je; for where-ever 
Death is cauſed by an Act done with a murdrous Intent, it makes the Of. 
fender a Murderer; and therefore if A. diſcharge a Gun at B. with an In- 
tent to kill him, and the Gun breaks and kills A. or if A. ſtrike B. to the 
Ground, and then haſtily falling upon him wound himſelf with a Knife 
which B. happens to have in his Hand and die, in both theſe Caſes A. is 
Felo de je, for he is the only Agent. [22.] 41:37 5 4 4: Jn 
Se. 5. But if B. being fo aſſaulted had been driven to the Wall, and 
holden up a Pitch-fork or Knife, ſtanding in his Defence, and A. had haſtily 
run upon the ſame and been lain, B. ſhould be adjudged to kill him in his 
own Defence. And for the ſame Reaſon perhaps in the. Caſe above, if B. 


to kill him /e defendendo ; for here B. exerts his Strength in his own De- | I 
fence, and by ſo doing occaſions the mortal Wound received by A. s | 
Sect. 6. He, who kills another upon his Deſire or Command, is in the WW 


of his own Head, and the Perſon killed is not looked upon as a Felo de fe, | 
inaſmuch as his Aſſent was merely void, as being againſt the Laws of God 
and Man: But where two Perſons agree to die together, and one of them 
at the Perſwaſion of the other buys Ratſbane, and mixes it in a Potion, 
and both drink of it, and he who bought and made the Potion, ſurvives i 
by uſing proper Remedies, and the other dies, perhaps it is the better O- 
pinion, That he who dies ſhall be adjudged a Felo de fe, becauſe all that 
happened was originally owing to his own wicked Purpoſe, and the other il 
only put it in his Power to execute it in that particular Manner. - 

Sea. 7. As to the ſecond Point, vig. What ſuch an Offender ſhall 
forfeit, it ſeems clear that he ſhall forfeit all Chattels Real or Perſonal, * 


he is poſſeſſed either jointly with his Wife, or in her Right; and alſo all 
Bonds and other Perſonal Things in Action belonging ſolely to himſelf ; and 
alſo all Perſonal Things in Action, and, as ſome ſay, entire Chattels in 
Poſſeſſion, to which he was intitled jointly with another, on any Account 
except that of Merchandize : But it is ſaid, That he ſhall forfeit a Moiety 
only of ſuch joint Chattels as may be ſevered, and nothing at all of what Wl 
he was poſſeſſed of as Executor or Adminiſtrator. f 
Sect. 8. > However the Blood of a Felo de ſe is not corrupted, nor his 
Lands of Inheritance forfeited, nor his Wife barred of her Dower. 1 
Sect. 9. »Alſo no Part of the Perſonal Eſtate is veſted in the King, be- 
fore the Self-Murder is found by ſome Inquiſition ; and conſequently the Wl 
Forfeiture thereof is ſaved by a Pardon of the Offence before ſuch Finding. 
Sect. 10. But if there be no ſuch Pardon, the whole is forfeited im- 
mediately after ſuch Inquiſition, from the Time ſuch mortal Wound was Bl 
given, and all intermediate Alienations are avoided. YZ 
Sect. 11. And ſuch Inquiſitions ought to be by the Coroner /uf*” lh 
viſum Corporis, if the Body can be found; and an Inquifition ſo taken, 
as ſome ſay, cannot be traverſed, [23.] 1 * 


5 Seck. 12. 


ap. 28. Of Fuſtifiable Homicide. | 69 
S., 12. But if the Body cannot be found, fo that the Coroner, who 3 2 55 

s Authority only ſuper viſum Cor poris, cannot proceed, the Inquiry may , 4 99 
e by Juſtices of Peace, (who by their Commiſſion have a general Power 1 H. H. P. C. 
So inquire of all Felonies) or in the King's Bench, if the Felony were 4#'+ 
ommitted in the County where the ſaid Court fits; and ſuch Inquiſitions 

ee traverſable by the Executor, &c. | 

= 5-2. :;. Alſo all Inquiſitions of this Offence being in the Nature of In- S*-377+ 
WWHitments, ought particularly and certainly to ſet forth the Circumſtances 

WS the Fact, as the particular Manner of the Wound, and that it was mor- 

WE: Se. and in the Concluſion add, That the Party in ſuch manner mur- 

ered himſelf. 

Sec. 14. Therefore if either the Premiſſes be inſufficient, as if it be 3 Lev. 146. 
und that the Party flung himſelf into the Water, & /i ſeipſum emergit, 3 Mod. 100. 
Which is Nonſenſe, (becauſe emergo ſignifies only to riſe out of the Water) | 
r if there be wanting the proper Concluſion, & jic ſeipſum murdravit, the 2 Lev. 152. 
WWnquiſition is not good. * 
Sect. 15. Vet if it be full in Subſtance, the Coroner may be ſerved with 1 84d 225, 


Rule to amend a Defect in Form. 259. 
by 1 | 3 Mod. ION. 


1 Keb. 907. 
ES tay es ̃ © 
273. for Pro- 
ceſs from the 
Crown-Office 


CHAP. XXVIIL on {ach an Th- 
| 5 | quiſition a- 
| | . + a: inſt a Debt- 
Of Fuſtiſiable Homicide. oe of « fd 
| | | de ſe. 
[OMICIDE againſt the Life of another either amounts to Felony, or 
does not. 35 
That which amounts not to Felony, is either juſtifiable and cauſes no 
Horfeiture at all, or excuſable and cauſes the Forfeiture of the Party's 


And firſt of Juſtifiable Homicide, concerning which I ſhall premiſe 
theſe general Rules : | + 8 | 


Fed. 1. I. It muſt be owing to ſome unavoidable Neceſſity, to which Vid. Seft. 22. 


= . | 
= he Perſon who kills another muſt be reduced without any manner of Fault 
; RS SZ. 2. II. There muſt be no Malice coloured under Pretence of Ne- 2 Rol. Rep. 


8 * 


3 


ſſty; for where-ever a Perſon who kills another, acts in Truth upon 2. 

Alice, and takes Occaſion from the Appearance of Neceſſity to execute his 7375 bs 
n private Revenge, he is guilty of Murder. 57 Brad. lib. 3. 
Sc. 3. III. According to the Opinion of the old Books, (which in 2 Ed. 1 de 
s reſpect ſeem to be contradicted by others more modern) it ſeems, Malefattor 
— hat one may ſet forth a Fact, amounting to juſtifiable Homicide, in a in Farci. 

N F pecial Plea to an Indictment or Appeal of Murder; and that the ſame 

—_ found true, he ſhall be diſmiſſed, without being arraigned or en- * 22 A 55. 


breed to plead Not guilty. And indeed it ſeems extreamly hard, That 15 * 4 


1 Sheriff or Judge who condemn or execute a Criminal, &c. ſhould be 21. a. 

. rced 0n-a frivolous Proſecution, to hold up their Hands at the Bar for Bro. Appeal, 

; But it is agreed, That no one can plead a Fact amounting to Yoo: Oven: 

M- ape e defendendo, or by Miſadventure, but that in ſuch a Caſe the 57, 87, 89. b. 

5 endant muſt plead Not guilty, and give the Special Matter in Evi- 8 1 

5 dence : Bro. Appeal. 
122. 


2 Inſt. 316. 1 Inſt. 283. H. P. C. 38. Bro. Coro. 1. 


70 Of Tuftifiable Homicide. Bool. 1 
dence: And it is alſo agreed, That where a Special Fact, amounting t Wl 

H. P. C.38. juſtifiable Homicide, is found by the Jury, the Party is to be diſmiſſed 
| without being obliged to purchaſe any Pardon, &c. .- 
Juſtifiable Homicide is either of a publick or private Nature. Mm 

That of a publick Nature, is ſuch as is occaſioned by the due Execy. Wl 

tion or Advancement of publick Juſtice. | 6. 

That of a private Nature, is ſuch as happens in the juſt Defence of , 

Man's Perſon, Houſe, or Goods. Go $ 

And firſt, I ſhall conſider juſtifiable Homicide in the due Execution of pub 

lick Juſtice, as to which the following Rules muſt be obſerved : 1 

Dalt. cap. 98. Sec. 4. I. The Judgment, by Virtue whereof any Perſon is put 9 


1 H.H.P.C. Death, muſt be given by one who has Juriſdiction in the Cauſe ; for other. 
1805. 76. wiſe both Judge and Officer may be guilty of Felony. LH 
22 E. 4. 33. a. Sect. 5, And therefore if the Court of Common Pleas give Judgmen 
Nen oa Appeal of Death, or Juſtices of Peace on an Indictment of Treaſa Wn 


and award Execution, which is executed, both the Judges who give, and 
the Officers who execute the Sentence, are guilty of Felony, becauſe the: 
Courts having no more Juriſdiction over theſe Crimes than mere privat 
Perſons, their Proceedings thereon are merely void, and without any Four. 
dation. [24] 1 
Sect. 6. But if the Juſtices of Peace, on an Indictment of Treſpaß 
H. P. C. 35. arraign a Man of Felony, and condemn him, and he be executed, the fu. 
Dalt. cap. 98. ſtices only are guilty of Felony, and not the Officers who execute ther. 
FSBentence; for the Juſtices had a Juriſdiction over the Offence, and their 
Proceedings were irregular and erroneous only, but not void. I 
«1 Tnft.128þ Sed. 7. II. The Judgment muſt be executed by the lawful Officer. 

2 Aff. pl. 3. Seck. 8. Indeed it was formerly holden, That any one might as lay- 
0 4 C. 13-2. fully kill a Perſon attainted of Treaſon or Felony, as a Wolf or othe 
6. H. 4.12.2. Wild Beaſt; and anciently a Perſon condemned in an Appeal of Death, 

P 2 was delivered to the Relations of the Deceaſed, in order to be executed by 

— NRHP 

b 27 Aſſ. 41. Sec. 9. But at this Day, as it ſeems agreed, if the Judge, who give 

i H. H. P. C. the Sentence of Death, and, a fortiori, if any private Perſon execute th 

Bro. Appeal. ſame, or if the proper Officer himſelf do it without a lawful Command 
69. they are guilty of Felony. | 
73 nt, Sect. 10. III. The Execution muſt be purſuant of, and warranted h 

' Dalt. ca. 98. the Judgment, otherwiſe it is without Authority; and conſequently if: 
EE 35: Sheriff behead a Man where it is no Part of the Sentence to cut off th: 
112 1712 Head, he is guilty of Felony. | YZ 


45 4s * O1. N | ; | - IF | 
Bro.Appeal.5- And now we are come to Juſtifiable Homicide in the due Advancement = | 
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S. IS: -- > f : ? 

I. P. C. 36, of publick Juſtice, which I ſhall conſider : 
272. | 
wah ea bh 1. In Relation to criminal, 


2. In Relation to civil Cauſes. 


<>: 


232 Af f, And firſt, Homicide in the Advancement of publick Juſtice in crimini ; 


Bro. Cor. 87, Cauſes may be juſtified in ſeveral Caſes ; as, 
1 Sect. 11, I. If a Perſon, having actually committed a Felony, will 1% 


3 ö . 
z Inſt. 221. ſuffer himſelf to be arreſted, but ſtand on his own Defence, or fly, 0 
Dal. Bp of that he cannot poſſibly be apprehended alive by thoſe who purſue 5 I 
Crom. zo. Whether private Perſons or publick Officers, with or without a Warral : 
Fitz. ow. from a Magiſtrate, he may be lawfully ſlain by them. 9 
192, 258,261. 5 | | 
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See the Auths- 


ing to arreſt them, the Killing of them may be juſtified ; and ſo. perhaps 1. 75 8 37. 
may the killing of dangerous Rioters by any private Perſons, who cannot See 1 wa bh 
= otherwiſe ſuppreſs them, or defend themſelves from them, inaſmuch as every fra Ch. 6 * 
1 er Perſon ſeems to be authorized by the Law to arm himſelf for the —ͤ 56. 
Purpoſes aforeſaid. 8 2 4 Os 
Sec. 15. V. If Treſpaſſers in a Foreſt, Chace, Park; or Warren; or S. P. C. 13. b. 
any incloſed Ground wherein Deer are kept, will not render themſelves oo 28. . 
to the Keepers, upon an Hue and Cry made to ſtand to the King's 8 
Peace, but fly from, or defend themſelves againſt them, they may be flain 1 H. H. P. C. 
by Force of the Statute de Malefactoribus in Parcis, and 3 and 4 Will. & .. 
Mar. 10. | We N WE 
=_ Se. 16. VI. If either of the Parties fighting in a Combat allowed by Dalt. cap. 98. 
We Law, for the Trial of ſome Special Caſes, be flain, he who kills him is P ans 
WT juſtified, and the Death of the other is imputed to the juſt Judgment of In. 221. 
God, who is preſumed to give the Victory to him who fights in Mainte- 37 H. 6.21.2. 
nance of the Truth. : 7 1 0 
Sccondly, Homicide in the Advancement of Juſtice in civil Cauſes; may 

d be juſtified in ſome Caſes. 925 41 Rol. Re 
= 5:2. 1. As where a Sheriff, Sc. attempting to make a lawful Arreſt uh, = 
in a civil Action, or to retake one who has been arreſted and made his E. H. P. C. 37. 
ſcape, is reſiſted by the Party, and unavoidably kills him in the Affray. 1 


Crom. 24. a. 


= Se. 18. And in ſuch Caſe the Officer is not bound to give back, but Dalt. cap. 98. 
may ſtand his Ground and attack the Party. | H. P. C. 37. 
= Se. 19. But no private Perſon of his own Authority can arreſt a Man Crom. 30. b. 
for a civil Matter, as he may for Felony, c. 5 e 
= 522. 20. Neither can the Sheriff himſelf lawfully kill thoſe who barely H. P. C. 37. 
fly from the Execution of any civil Proceſs, 2 H. P. ©. 
* : f 

And now I am to conſider juſtifiable Homicide of a private Nature, in 
1 „ Defence of a Man's Perſon, Houſe or Goods, in treating whereof I 
en hall ſhew, | 


7 | 1. In what Caſes the killing of a Wrong-doer may be juſtified by 


Reaſon of ſuch Defence. 44 l. 8. e. f. 
2, Where the killing of an innocent Perſon may be ſo juſtified. _ ns 2 


ech. 21. And firſt the killing of a Wrong-doer, in the making of ſuch 193. 494. 
= fence, may be juſtified in many Caſes; as where a Man kills one f. 5. © 32. 
3 who affaults him in the Highway to rob or murder him; or the 3 ag 
Ooner of a Houſe, or any of his Servants, or Lodgers, Cc. kill one 100, 102. 
IF Who attempts to burn it, or to commit in it Murder, Robbery, or other Fitz. Coro. 


Felony; or a Woman kills one who attempts to raviſh her; or a Servant . 


3 pong ſuddenly and finding his Maſter robbed and flain, falls upon the Cro. Ca. 544- 
L | iurderer immediately and kills him; for he does it in the Height of his iy es 
1 Sur- Crom. 26. b. 
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H. P. C. 40, 5 7. 
Cro. Car. 5 38. 
Dalt. cap. 98. 
1H. 
485, 486, 


488. 


Pult. 119. a. 
H. P. C. 40. 
Crom. 28. a. 


3 Inſt. 138. 
Poph. 121. 


N. Bendlo. 47. 
1 And. 41. 


Crom. 27. b. 


28. b. 


Palt. cap. 98. 
S. P. C. 15. a. 


3 Inſt. 57. 
Vide Fitz. 


Coro. 284. 


286, 287. 
Bacon 33. 


. by a Pretence of Neceſſity, unleſs he were himſelf wholly without Fault Y 
in bringing that Neceflity upon himſelf; for if a Man, in Defence of an 


Law, which is founded on the higheſt Reaſon, will adjudge a Man to 


| ſaid, That there is none in Chance-medley, and yet that the Party“ 
Goods are alſo forfeited by that. I anſwer, That Chance-medley may 


Felonies, ſhould be eſteemed ſuch, when thoſe who attempt other Felo- Bl 
nies, which ſeem to be much leſs criminal, are allowed to be killed s 1 
downright Villains, not deſerving the Protection or Regard of the Law. 


Of - Juſifieble Homicide, Bock 1 


Surprize, and under juſt Apprehenſions of the like Attempt upon himſelf. 
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But in other Circumſtances he could not have juſtified the killing of ſuch i 


an one, but ought to have apprehended him, &c. [26] 


Sect. 22, Neither ſhall a Man in any Caſe juſtify the killing another 


Injury done by himſelf, kill any Perſon whatſoever, he is guilty of Man- 
ſlaughter at leaſt; as where divers, Rioters wrongfully detain a Houſe by 
Force, and kill thoſe who attack it from without, and endeavour to 
burn it. | are: | 
Sect. 23. Neither can a Man juſtify the killing another in Defence of 
his Houſe or Goods, or even of his Perſon, from a bare private Treſpaſs, 
and therefore he that kills another, who claiming a Title to his Houſe, at- 
tempts to enter it by Force, and ſhoots at it, or that breaks open his 
Windows in order to arreſt him, or that perſiſts in breaking his Hedges 
after he is forbidden, is guilty of Manſlaughter; and he who in his own 
efence kills another that aſſaults him in his Houſe in the Day-Time, and 
plainly appears to intend to beat him only, is guilty of Homicide /e defen- 
dendo, for which he forfeits his Goods, but is pardoned of Courſe; yet it 
ſeems that a private Perſon, and 4 fortiori, an Officer of Juſtice, who hap- Wl 
pens unavoidably to kill another in endeavouring to defend himſelf from, 
or ſuppreſs dangerous Rioters, may juſtify the Fact, inaſmuch as he only 
does his Duty in Aid of the publick Juſtice. 5 
Sect. 24. And I can ſee no Reaſon why a Perſon, who without Pro- 
vocation is aſſaulted by another in any Place whatſoever, in ſuch a Man- 
ner as plainly ſhews an Intent to murder him, as by diſcharging a Piſtol, 
or puſhing at him with a drawn Sword, &c. may not juſtify killing ſuch 
an Afailant, as much as if he had attempted to rob him: For is not he, 
who attempts to murder me, more injurious than he who barely attempts 
to rob me? And can it be more juſtifiable to fight for my Goods, than 
for my Life? And it is not only highly agreeable to Reaſon, that a Man 
in ſuch Circumſtances may lawfully kill another, but it ſeems alſo to be 
confirmed by the general Tenor of our Law-Books, which ſpeaking of | 
Homicide / defendendo, ſuppoſe it done in ſome Quarrel or Affray; from 
whence it ſeems reaſonable to conclude, That where the Law judges a 
Man guilty of Homicide /e defendendo, there muſt be ſome precedent 
Quarrel in which both Parties always are, or at leaſt may juſtly be ſup- 
poſed to have been, in ſome Fault, ſo that the Neceſſity, to which a Man . 


is at length reduced to kill another, is in ſome Meaſure preſumed 


to have been owing to himſelf: For it cannot be imagined, That the 


forfeit all his Goods, and put him to the Neceſſity of purchaſing his 
Pardon, without ſome Appearance of a Fault. And though it may be 


We 


 d 


be intended to proceed from ſome Negligence, or at leaſt want of fſuff- 


cient Caution in the Party, who is ſo unfortunate as to commit it, ſo that 
he doth not ſeem to be altogether faultleſs. Beſides, one of the Reaſons il 


given in our Law-Books for which Homicide /e defendendo forfeits Goods, : F 
is becauſe thereby a true Man is killed; but it ſeems abſurd, That he who 8 
apparently attempts to murder another, which is the moſt heinous of all 
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| Chap. 29. Of- | Excuſable- Homicide. 73 : 
Sec. 25. However, perhaps in all theſe Caſes, there ought to be a Di- N. Bendl. 47. 
ſtinction between an Aſſault in the Highway and an Aſſault in a Town; a 
for in the firſt Caſe it is ſaid, That the Perſon aſſaulted may juſtify kil- Dat. cap. 98 
ling the other without giving back at all: But that in the ſecond Caſe, he H. P. C. 42. 
ought to retreat as far as he can without apparently hazarding his Life, in ft} 
reſpect of the Probability of getting Aſſiſtance. e ee ee 7 55 
II. Alſo the killing of an innocent Perſon, in the Defence of a Man's 
ſelf, is ſaid to be juſtifiable in ſome ſpecial Caſes, as . 
Seck. 26. I. If two be ſhipwreck d together, and one of them get Da. cap 98; 
upon a Plank to fave himſelf, and the other alſo, having no other Means 
to ſave his Life, get upon the ſame Plank, and finding it not able to ſup- 
port them both, thruſt the other from it, whereby he is drowned; it ſeems 
chat he; who. thus preſerves his own Life at the Expence of that of ano- 
der, may juſtify. the Fact by the inevitable Neceſſity of the Caſe. _ ll 
Sect. 27. If a Man be awakened in the Night with an Alarm that Cro.Car. 538. 


7 Sword drawn, happen to kill a Perſon lying hid in a Part of the Houſe, As xr 
who in Truth had no ill Deſign, and was brought thither by a Servant in ue 
order to affiſt in cleaning the Houſe, it ſeemeth that he may juſtify the Fact, 


inaſmuch as it hath not the Appearance of a Fault. 


2 


CHAP, XXIX. 
Of Excuſable Homicide. 


1] Xcuſable Homicide is either per infortunium, or ſe defendendo 3 
. a Li men 7 See 1 H. H. 
In treating of which I ſhall firſt ſhew the Nature of each of them P. C. 38 to .. 
Maiſtinctly, and then conſider thoſe Properties Wherein they both agree. 41, 492, 493. 
1 ect. 1. And firſt of Homicide per infortunium, or by Miſadventure, z Inf. 56. 
which is where a Man in doing a lawful Act, without any Intent of Hurt, H. P. S. 31. 
I unfortunately chances to kill another; as. i” . Sai 773 N 
| _=_ 5:#. 2. I. Where a Labourer being at Work with a Hatchet, the Head 6 xa 4. 7. b. 
= thereof flies off, and kills one who ſtands bß. e Bro. Coro. 59, 
_=_ 5:7. 3. II. Where a third Perſon whips a Horſe on which a Man is 148 „ 
idj 1 h | h 't . Wes d wy A1 11 50 4 H.P.C.58,59. 
ang vhercupon he ringe out, and runs over a Child and kills him, . Fe 
In which Caſe the Rider is guilty of Homicide per infortunium ; and he 476- 
bo gave the Blow, of Manſlaughter, _ e * _ | 
=_ $7. 4. III. Where a Workman having firſt given loud Warning to all 1 H. H. p. c. 
erſons to ſtand clear, flings down a Piece of Timber from a private Houſe $724 0. 
9 ſtanding out of the Road, and thereby kills one who happens to be under- 2 dub. . 
eth: (But if any Perſon fling down ſuch a Piece of Timber idly in Play, cap. 4. 
even a Workman fling it down in the Streets of a Town, where the —— 2 * | 
3 Danger is apparent in reſpect of the Number of People continually paſſing Bro. Core, att 
de is guilty of Manſtughter,Y 7 Da 229. 
. Sect, 5. IV. Where a Schoolmaſter in correcting his Scholar, or. a 1 H. H. P. C. 
Father his Son, or a Maſter his Servant, or an Officer in whipping a Cri- ONT 
nal condemned to ſuch Puniſhment, happens to occafion bis Death; . 4. 
3 (yet if ſuch Perſons in their Correction be fo barbarous, as to ex- H. P. C. 31. 
1 ped all Bounds of Moderation, and thereby cauſe the Party's Death, wow _— 90. 
rey are guilty of Manſlaughter at the leaſt; and if they make uſe of Kellw. 136. 
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74 _ Excuſable "Homicide. 8 "Book } = 
Skin. 668. an Inſtrument improper for Correction, and apparently indangering the Par. 
Vide 5 6 ty's Life, as an iron Bar, or Sword, &c, or kick him to the Ground, and Eo 
287, 288, ke. then ſtamp on his Belly and kill him, they are guilty of Murder.7 
Kellw, 108. Setz. 6. V. Where one lawfully uſing an innocent Diverſion, as ſhoot. Wt 
TON. 348; ing at Butts, or at a Bird, Cc. by the glancing of an Arrow, or ſuch like WM 
41. Accident, kills another. acts , + 
Kellw. 108, Se#. 7, VI. Where a Perſon happens to kill another in playing 2 WM 
8 36. Match of Foot-ball, Wreſtling, or ſuch like Sports which ate attended Wi 
* Hos with no apparent Danger of Life, and intended only for the Trial, Ex. 
NE, erciſe and Improvement, of the Strength, Courage, and Activity of the Bſ 
*11H.7.23.2. Sec. 8. VII. Where one kills another in fighting at Barriers or Til Ws 
3 inf, 160: ing by the King's Command, which by the better Opinion, ſecures hit TFT 
P. C. 473. from being guilty of Felony, by Reaſon of any ſuch unfortunate Acci. WW 
/ bury 6; , += 5 
= C. 31. Sect. 9. b But if a Perſon kill another by ſhooting at a Deer, &c. in: z ' 


Cong3t , ing off a Gun, or throwing Stones in a City of Highway, or other P 
Con. Bro. Cor. Where Men uſually reſort ; or © by throwing Stones at another wantonly in | 


vH. P. c. 31, 


*H.P.C. 58. the bodily Hurt of ſome one or other; or by tilting or playing at Hand- 
Con.Hob.134. fword without the King's Command; or by parrying with naked Sword } 
Dale cap. 98. covered with Buttons at the Points, or with Swords in the Scabbards, or 4 7 
Aleyn 12 57 ſuch like raſh Sports, which cannot be uſed without the manifeſt Hazard of 
1 H. H. P. C. Life, he is guilty of Manflaughter. 5 
47 73. Seck. 10. And if a Man happen to kill another in the Execution of 2 
H.P. C. 52,57. malicious and deliberate Purpoſe to do him a perſonal Hurt, by wounding 
Kelynge 117. or beating him; or in the wilful Commiſſion of any unlawful Act, which 
H. H. F. C. neceſſarily tends to raiſe Tumults and Quarrels, and confequently cannot 
but be attended with the Danger of perſonal Hurt to ſome one or other; 3 
by committing a Riot, robbing a Park, &c. he ſhall be adjudged guilty of 
Murder. [27.] 3 . in SS 
3 Inſt. 56. Se&. 11. And à fortiori he ſhall come under the fame Conſtruction, who 8” 
— Ah in the Purſuance of a deliberate Intention to commit a Felony, chances Wn 
Seat. . to kill a Man, as by ſhooting at tame Fowl, with an Intent to ſteal them, 
. Sc. for ſuch Perſons are by no Means favoured, and they muſt at their Bl 
475. 


* BS. 
- 8 


Peril take Care of the Conſequence of their Actions; and it is a genen 3 
Rule, That where-ever a Man intending to commit one Felony, happens to 
commit another, he is as much guilty as if he had intended the Felony i 

which he actually commits. „ ET: 3 

1 H. H. P. C. Sec. 12. Neither ſhall he be adjudged guilty of a leſs Crime, who 

if 8 0 kills another, in doing ſuch a wilful Act, as ſhews him to be as dangerou Be 
; as a wild Beaſt, and an Enemy to Mankind in general; as by going delibe- 

3 Inſt. 57. rately with a Horſe uſed to ſtrike, or diſcharging a Gun, among a Mult- 

. 95 tude of People, or throwing a great Stone or Piece of Timber from » Wi 

FL 34- Houſe into a Street, through which he knows that many are paſſing; and | 1 
229. it is no Excuſe that he intended no Harm to any one in particular, or that 1 

Dalt. cap. 97. he meant to do it only for Sport, or to frighten the People, Sc. = 

Vide ſupra Sect. 13. And now I am to conſider Homicide ſe defendendo, which 4H 

5 15 Seck. ſeems to be where one, who has no other poſſible Means of preſerving hi 1 

H.P.C40,41 Life from one who combats with him on a ſudden Quarrel, or of defend- 3 

8. P. C. 15. ing his Perſon from one who attempts to beat him, (eſpecially if ſuch 4 

95 4 15 | Attempt f 
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WC tiap/29 Of Exrufabler Homicide. 73 
I Attempt be made upon him in his own Houſe,) kills the Perſon by whom 
= i. duced to ſuch an inevitable Neceſſit y. maftl). ce fol; 
_ <7. 14. And not only he who on an Aſſault retreats to a Wall, or Bro. Coro. 
= mc ſuch Streight, beyond which he can go no farther; before he kills 125 . 
. 2 4 | | | s k 43 . 31. 
WE: 1c other, is judged by the Law to act upon unavoidable Neceſſity: But alſo * 
ie who being affaulted in ſuch a Manner, and in fuch a Place, that he can- 3 Inſt. 56. 
ot go back without manifeſtly indangering his Life, kills the other with- H. P. C. i. 
ut retreating at all. | "Dt ot | | 
Ses. 15. And notwithſtanding a Perſon who retreats from an Aſſault H. P. C. 41: 
the Wall, give the other Wounds in his Retreat, yet if he give him no 8 44 
1 Bib | 1 . 3 J. 8, P. C. 15.4. 
Vortal one till he get thither, and then kill him, he is guilty of Homicide 

g defendendo only. ö r 5 A 6 
Ses. 16. And an Officer who kills one that reſiſts him in the Execution H. P. C. 41. 
f his Office, and even a private Perſon, that kills one who feloniouſly 5 key . : 
Wfaults him in the Highway, may juſtify the Fact without ever giving yide ſupra 
3 pe k at all. | | | | | Ch. 28. Sect. 


Sec. 17. According to ſome good Opinions, even he who gives ano- **: 4 
ther the firſt Blow on a ſudden Quarrel, if he afterwards do what he can Ry 91518. 
= Amn : > a Crom. 28. a. 

o avoid killing him, is not guilty of Felony ; yet ſuch a Perſon ſeems to See 1 H. H. 

e too much favoured by this Opinion, inaſmuch as the Neceſſity to which F. C. 479,480. 

ee is at laſt reduced, was at the firſt ſo much owing to his own Fault. And Dalt. cap. 98. 

St is now agreed, That if a Man ſtrike another upon Malice Prepenſe, and ＋ ge 58. 

ben fly to the Wall, and there kill him in his own Defence, he is guilty Dat, eap. 98. 

of Murder. i 5 Are Gs 
Sec. 18. Thus far of each kind of excuſable Homicide diſtinctly 

Wconfidered, and now I am to confider thoſe Properties wherein they both 

= $7. 19. And firſt it ſeems elear, That neither of theſe Homicides 3 — 56. 

: | | „ , are | , 2 Inſt. 149. 
are Felonies, becauſe they are not accompanied with a felonious Intent, pitz. Cos. 

Which is neceſſary in every Felony, @_ | ets 116. 

Seck. 20. And from hence it ſeems plainly to follow, That they were 11 H. 4. 93. 

I iſnable with Loſs of Life: And the fame ppears 5e Coro. 80 

ever puniſhable with Loſs of Lite: And the ſame alſo farther appears Bro. Coro. 80. 

rom the Writ 4e Odio & Atia, by Vertue whereof, if any Perſon com- 15 Aff. Pl. 7. 
NVitted for killing another, were found guilty of either of theſe Homicides, fy * 

Ind no other Crime, he might be bailed ; and indeed it ſeems to be againſt 5 
vatural Juſtice, to condemn a Man to Death, for what is owing rather to 

bis Misfortune than his Fault. 4 8 v6 
=_ >». 21. It is true indeed, That ſome of our beſt Authors have argued 2 Inſt. 6 

trom the Statute of Marlebridge, ch. 26. which enacts, That Murdrum de 8. P. C. 16. C. 
cr non adjudicetur, ubi Infortunium tantummodo adjudicatum eſt, Ge. 

chat before this Statute Homicides by Miſadventure, or ſe defendendo, were 

= adjudged Murder, and conſequently. puniſhed by Death. 


5 * 


_ S. 22. But to this it may be anſwered, That Murder in thoſe Days, Bract. 134. b. 
agnified only the private killing of a Man by one, who was neither ſcen —＋ n 
or heard by any Witneſs, for which the Offender, if found, was to be C. 42 © 449. 
tried by Ordeal, and if he could not be found, the Town in which the 
Fact was done, was to be amerced ſixty-ſix Marks, unleſs it could be proved 

ber che Perſon killed was an Engliſiman, for otherwiſe it was preſumed 

chat he was a Daze or Normdn, who in thoſe Days were often privately 

Y made away with by the Engliſh, And it being a Doubt whether Homicide Bradt. 135. 4. 
1 by Miſadventure, Sc. were to be eſteemed Murder in this Senſe, it ſeems | 
{© have been the chief Intent of the Makers of this Statute to ſettle this 
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H. P. C. 98, qg. | 


2 Inſt. 315. 
Dalt. cap. 9 


477. 


Regiſt. 133. b. 


f Manſlaughter. 
Sect. 23. II. However it is certain, That notwithſtanding neither of ther, WAN 
Offences be Felonies, yet a Perſon guilty of them is not bailable by Juſtios Wl 
1H. H 78 of Peace, but muſt be committed till the next coming of the Juſtices of 3 


Eyre or Gao Delivery. ee eee e ene HS 
Sec. 24. Indeed anciently a Perſon, committed for the Death of , 
2Inft.42,315, Man might ſue out the Writ de Odio & Atia, which by Magna Charta 26 3 
8 is grantable without Fee; and if thereon; by an Inqueſt taken by the Sheriff Wl 
he were found to have done the Fact by Miſadventure, or /e defendend Wl 
he might be mainprized by twelve Men, upon the Writ de ponendo i, Wl 


— \ N 
Ty 
7 IT 
I”, 
„ 1 
a wy $4 bo 
125 0 
» \..5 a 5 
1% * 1 > 1 on 
* WA 1 
£4 4 - 
4 & = 


F. 
CW 


8. PC 55. G. Ballium. But ſuch Writs and Enquiries were taken away by the Statut: Wil 


2Inft.43,315. of Glouceſter, 9 and 28 Ed. 3.9. And though perhaps they Were again 9 | 
9 Co. 56. revived by 42 Ed. 3. 1. which makes all Statutes, contrary to Magna Char. 


78 8 and a, void; yet at this Day they ſeem to be obſolete, and indeed uſeleſs, in. 
ize, 8 | 1.4% 74mg Gil 0+... 
2 aſmuch as the Party may probably be ſooner delivered in the uſual Courſe, 


. 10. 


45 


by the coming of the Juſtices of Gaol-Delivery. L Ift. 


Vide ſupra See. 25. III. It is alſo agreed, That no one can excuſe the killing an. 3 
Ch.a6.5ect.z. other, by ſetting forth in a ſpecial Plea, that he did it by Miſadventure 
1H.H.P.C. or /e defendendo, but that he muſt plead Not guilty, and give the ſpecial 


8. ; N e the ſpecui 
4 5. 2. a. Matter in Evidence. And that where-ever a Perſon is found guilty of ſuc Wl 
Kellw. 53. a. Homicide either upon a ſpecial Indictment for the ſame; or by a Verdict ſet 


he wh ting forth the Circumſtances of the Caſe on a general Indictment of Mur. 


J TOs der or Homicide, he ſhall be diſcharged out of Prifon upon Bail and forfit 


16. b. his Goods: But that upon removing the Record by Certiorari into Chan- z | 

61. Cery, he ſhall have his Pardon of Courſe, without ſtaying for any War. 
297,354,301. N „ fs. | ® EL 
Dalt. cap.'96, rant from the King to that Purpoſe, as ſhall be more fully ſhewn. - B. : 


Fitz. Coro. 


Co - | 
F. N. B. 35 Ch. 37. Sect. 1. | 


32 of © cp « + eng 
0, Manſlaughter. 


| Omicide againſt the Life of another, amounting to Felony, is eithe 


with or without Malice. 


3 Inf. 55,57. Se. 1. That which is without Malice is called Manſlaughter, or ſome- 3 
Dalt. cap. 94. times Chance-medly, by which we underſtand ſuch killing as happens eithe! 


H.P.C.56,57. 


1 H. H. P. C. on a ſudden Quarrel,” or in the Commiſſion of an unlawful Act, without Z 


466. any deliberate Intention of doing any Miſchief at all. 


H.P.C.217. Seck. 2. And from hence it follows, That there can be no Acceſſirs Wil 
B. 2. Ch. 29. to this Offence before the Fact, becauſe it muſt be done without Preme- WW 


** ditation. 


See. 3. But the Learning relating to this Head, being for the moſt pat . 
co- incident with that of others, it will be ſuperfluous to inlarge on it here; Wl 
and therefore I ſhall refer the Reader to other Chapters for the particul Wi 
Caſe, as to the following Chapter of Murder, from Section 21 to 32. fu 


ka. an SA. ; 


thoſe concerning Duelling ; and to the ſaid Chapter, Sections 47, 48, 49 4 | 


and to Chapter 28. Sections 14, 15. for ſuch as happen in a Riot, & 


and to Chapter 29 from Section 6 to Section 13. for ſuch as fall out in the Bl 7 


Execution of a raſh, unlawful Action. 
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Chap. 30. Of Manſanghter . 77 
dect. 4. But there is a particular kind of Manſlaughter proper to be con- 

ſidered here, from which the Benefit of the Clergy is taken away by 1 Fac. 8 666, 
1. 8. Where any Perſon ſhall ſtab or thruſt any Her ſon or Per ſons that hath not $ 
then any Weapon drawn, or that hath not hes firſt ſtricken, the Party which 
ſhall ſo ſtab or thruſt, ſo as the Perſon or Perſons ſo ſtabbed or thruſt, ſhall 
thereof die within the Space of fix Months then next following, although it 
cannot be proved that the ſame was done of Malice fore-thought. 

Sect. 5. It is generally holden, That this Statute is but declarative of 1 Bulſt. 87. 
the Common Law, and in the Conſtruction chereof, the W Points Kelynge 55. 
have been reſolved. 1 
Seck. 6. I. That 8 a; - * 3 to kill another, Was x Jon. 240. 
ſtruck by him in the Quarrel before he gave the mortal Wound, he 1 is out — 3 Lev. 
of the Statute, though he himſelf gave the farſt-Blow. © 

Seck. 7. II. That he only who actually gives the Stroke, and not any H. P. C. 58. 
of thoſe who may be ſaid to do K ny Cina of Law; as being wat See B. 2. Ch. 


/ 


none can be Can. 1 WAL the Statute. . EE lern 4 
CS. 8. III. That the Killing of a Man with a 3 or 1 like 1 Jones 432 
WE Inſtrument, which cannot come properly under the Words Thruſt, , or Stab, 
is not a Killing within the Statute; but it ſeems that the diſchargi Ing a 
= Piſtol, or throwing a Pot, or other dangerous Weapon, at the Party, is 3 Lev. 266. 
3 within the Equity of the Words, having a Weapon drawn; for Penal Sta- 
tutes are conſtrued ſtrictly weint the Sabjct, ond favourably and equitably 
for him. 
gen,. IV. That there is no > need to ith the Concluſion of the In- H. P. C. 58. 
= dictment contra forma Statuti, becauſe the Statute makes no new Offence, 
bat only takes away the Privilege of the Clergy from an old one, and leaves 
it to the Judgment of the Common Law; from whence it follows, That See B. 2. Ch. 
a Perſon indicted on the Statute, may be found guilty of Manſlaughter ge- 47. 
nerally. Alſo from the ſame Ground it hath been reſolved, That if both H. P. C. 58, 
Jan Indictment lay, and a Verdict alſo find, a Fact to be contra formam Sta- Aly 
tuti, which cannot poſſibly be ſo, as that A. and B. aided and abetted ©” 7 
C. contra formam Statuti, yet neither ſuch Indictment nor Verdict are void, 
but A. and B. ſhall be dealt with in the ſame Manner as they ſhould have 
been, if thoſe Words contra. formam Statuti had been wholly omitted, 
3 becauſe the Subſtance of the Inditment being found, they may be rejected 
as Surplus and Senſeleſs: And, 4 fortiori, therefore it is certain, that they 
ſhall do no Hurt to an Indictment or Verdict containing, a F. act which may Cro. Jac. 232. 
bc within the Statute. | 1 
Sef. 10. V. How far the Words contra formam Statuti, ſupply A 10 
fect in an Indictment, which does not ſpecially purſue the Statute, See 
B. 2. Ch. 25: Sect. 116. 


n "iN IT 
Prone CL. 
A 

S PRC! 


4 7 ET 8 9 0 . 
z 6. 3 - . , S i 7 
* 
* 5 * - 2 * 
F * X 3 f | 1 "en i.) i 
: * g A: p - 
* N * * * 0 1 
— 
: . . * . ih 4 py 
£ x . J — - 4 $ 4 * „ 2 
4 . ; ' . . — 14 q : l p 
5 . d * f 5 ? 4 


135. 8 | 
Kelynge 121, 


&c. 


1 H. H. P. C. 


447, 448. 


Bract. 121. a. 


N 18. b. 


3 
1 HL. H. p. c 
448. 


3 


3 Inſt. 48. 


.. 


Palm. 548. 


Crom. 24. b. 
Pult. 122. a. b. 


Dalt. cap. 


1 H. H. P. V. Reaſon whereof he died. [28] 


431, 432. 


#2 vate Killing of a Man, for which 
Bract. 134. b. Canutus for the Preſervntiön of his Danes, the Town or Hundred where 
the Fact was done, was to be amerced to the King, unleſs they could prove 


include all ſuch Homicide as ſhall not be 
and in the Body 


van n. vc. Killing of any Sutject whatſoever, through Malice fore-thought, whether de BW 


» 


CHAP. XXXI. 
of Murder. 


O M ICID E int . Life of ancther, la nting t to F dony with 
| Malice, is either Murder or Petit Treaſon. 
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Se. 1. And firſt of Murder, which teddy ſignified only the pti- 
by Force of a Law introduced by King 


9 4 
1 7 8 WP 25 
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that the Perſon flain were an Engliſbman, (which Proof was called Engle- I | 


ſchire) or could produce the Offender, &c. And in thoſe Days, the open YZ 


wilful Killing -of a Man through Anger or Malice, &c. was not called Mur. F 
der, but voluntary Homicide. = i 
Seck. 2. But the faid Law concerning Engleſchire having been aboliſhed 
by 14 Ed. 3. 4. the Killing of any Engliſtman or Foreigner through Ma- 
' lice prepenſe, whether committed openly or ſecretly, was by Degree - 
called Murder; and 13 Rich. 2. 1. which reſtrains the King's — in 
certain Caſes, does in the Preamble, under the general Name of Murder, 
pardoned without ſpecial Word; 
of the Act expreſſes the ſame by Murder, or Killing by 13 
Await, Aſſault, or Malice prepenſed. And doubtleſs the Makers of 23 H. 
8. c. 1. which excluded all vilkul Murder of Malice prepenſe from the Be. 
nefit of the Clergy, intended to include open, as well as private, Homicide 1 
within the Word Murder. TV 

Sef. 3. By Murder therefore at dl Day we undes the wilful x 


Perſon ſlain be an n Enghfoman or Foreigner. 


And for the better underſtanding hereof, I ſhall examine the loi 8 | 


Particulars: : 


1. In What Caſes a Man may be ſaid to kill another. 

2. In what Places ſuch Killing is within the Cognizance of the Law. 

3. Who are ſuch Perſons by killing of whom a Man may comm 
Murder. 

4. What Killing ſhall be adjudged to be Malice prepenſe, or Murder. 

Se. 4. As to the 15 Point, viz. In what Caſes a Man may be ſaid u WR: 

kill another ; not only he who by a Wound or Blow, or by Poiſoning ll 

Strangling, or Famiſhing, &c. directly cauſes another's Death; but alſo n 

many Caſes, he who by wilfully and deliberately doing a Thing which ap al 

parently endangers another's Life, thereby occaſions his Death, ſhall be a Wi 

judged to kill him. 2 

Sect. 5, And ſuch was the Caſe of him who carried his ſick Fate 1 

5 his Will, in a cold froſty Seaſon, from one Town to another, i 
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3 hild, left it in an Orchard covered only with Leaves, in which Condi- _— 
it was ſtruck by a Kite, and died thereof. r 
And in ſome Caſes a Man ſhall be ſaid, in the Judgment of ug!“ 
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ent of 1 H. H. P. C. 
3» the actual Cauſe of the Damage which enſues ; and therefore if a Pitz. Crone 
an have an Ox or Horſe, which he knows to be miſchievous, by being 311. ” 
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“but leave them to their Liberty, and they afterwards kill a Man, ac- pat. cap. 94. 
SD: ding to ſome Opinions, the Owner may be indicted, as having himſelf rol 122. b. 
MW oniouſly killed him; and this is agreeable to the Maſaical Law. How- pry © 273 
er, as it is agreed by all, ſuch a Perſon is certainly guilty of a very groſs v. 29. 
WT i {demeanour. [29] e | 
— 5:7.9. Alſo it is agreed, That no Perſon ſhall be adjudged by any Act H. P. C. 55. 
WW hatcver to kill another, who doth not die thereof within a Year and a Dat. 8 
; 2 hay after; in the Computation whereof, the whole Day on which the Hurt 8. P. C. 21 4 
as done ſhall be reckoned the firſt. | . 
== 5-2. 10. But if a Perſon hurt by another, die thereof within a Year J in. 856 
nd a Day, it is no Excuſe for the other that he might have recovered, , Keb. 1 + 
he had not neglected to take Care of himſelf. | kt 
| Sef. 11. As to the ſecond Point, viz, In what Places ſuch killing is 
vithin the Conuſance of the Law, it ſeems, That the Killing of one who 3 [2% 4%: _ 
> both wounded and dies out of the Realm, or wounded out of the 426. 
Realm and dies here, cannot be determined at Common Law, becauſe it 3 FE. 
nnot be tried by a Jury of the Neighbourhood where the Fact was 5. p. 5 ; A 
one. But it is agreed, That the Death of one who is both wounded Bro. Appeal. 
Ind dies beyond Sea; and it is ſaid by ſome, That the Death of him who (53 
ies here of a Wound given there, may be heard and determined before B. 2. Ch. ". 
he Conſtable and Marſhal, according to the Civil Law, if the King 8. 4 7. 
leaſe to appoint a Conſtable. And it ſeemeth alſo to be clear, That PI. * 0 
ach a Fact being examined by the Privy Council, may by Force of Con. 3 Keb. 
3A. 8. 23. be tried (in Relation to the principal Offenders, but not as 715. PE 34. 
s the Acceſſaries) before Commiſſioners appointed by the King in any ! And. 195. 
County in England. . 5 Ort, 1489 f 
Sec. 12. A Murder at Sea was anciently cognizable only by the Civil 
aw, but now by Force of 27 H. 8. 4. and 28 H. 8. 15. it may be tried and 
etermined before the King's Commiſſioners in any County of England ac- 3 Inſt. 48,49. 
orcing to the Courſe of the Common Law); yet the Killing of one who h 
es at Land of a Wound received at Sea, is neither determinable at 
_-nmon Law, nor by Force of either of theſe Statutes; but it ſeems, that 4 1 yo. 
muy be tried by the Conſtable and Marſhal, or before Commiſſioners ap- z tag. 48 * 
eonted, in Purſuance of the aforeſaid Statute of 33 H. 8. 23, [30] z m. 48,49. 
Seck. 13. It is ſaid by ſome, That the Death of one who died in one 1 H. II. P. C. 
County, of the Wound given in another, was not indictable at all at — | al 
Common Law, becauſe the Offence was not compleat in either. County, 1 
end the Jury could enquire only of what happened in their own County. Inditm. 13, 
bet it hath been holden by others, That if the Corps were carried 1 868683 
YN | 8 0 the 6 H. 7. 10. a. 
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Finch Law, the County where the Stroke was given, the whole might be enquires | I 
3. P. 6.82, Þy a Jury of the ſame County: And it is agreed, That an Appeal mig J 
45 Aff. Pl. brought in either County, and the Fact tried by a jury returned jointly E 

Bro. A each: And at this Day by Force of 2 and 3 Ed. 6. 24. the whole is tr 
ag. 53.65 by a Jury of the County wherein the Death ſhall happen, on an Indi 
| ment found, or Appeal brought, in the ſame County 1 
B. 2. Ch. 25- Sec. 14. Alſo by Force of 26 H. 8. 6. a Murder i in Wales may be 9 
— e quired of in an adjoining Engliſb County, but Appeals muſt {till be. broug Y 
I robs 25 * in the proper Coun ty. | Y | 
1 Lev. 118. Sef. 15. As to the third Point, VIZ. Who are ſuch Perſons by kill» 


. ; 50. „s. of whom a Man may commit Murder it is agreed, That the malic qu: 
Killing of any Perſon, whatſoever Nation or Religion he be of, or of why We 
{oever Crime attainted, is Murder. | fee 


Brad 121. Seck. 16, And it was anciently holden, That the cauſing of an Ado 9 
Bro. oy 91. tion by giving a Potion to, or ſtriking, a Woman big with Child, * 
H. P. C. 53. Murder: But at this Day, it is ſaid to be a great Miſpriſion only, and u 

+ 5. IE; Murder, unleſs the Child be born aliye, and die thereof, in which Caſ: i 
293. ” ſeems clearly to be Murder, notwithſtanding ſome Opinions to the conti 
23 Aff. Pl. 94. And in this Reſpect alſo, the Common Law ſeems to be agreeable to H 


5 2. Ch, 9. Moſaical, which as to the Purpoſe is thus expreſſed, I Men ſtrive lf 


3 Inſt. o. hurt a Woman with Child, ſo that her Fruit depart from her, and yet no Mi E | 
. chief follow, he ſhall be ſurely puniſhed, according as the 7 oman”s Hua wu 


. 


Dal, ep. 93. wei Jay upon hin, and be ſhall pay as the Judges determine ; Aud if f 


Exodus c. 21. Miſchief follow, then thou ſhalt give Life for Life. [31] \ 
22 23 ect. 17. It ſeems alſo agreed, That where one counſels a Woman U " 1 
os —. 8 a kill her Child when it ſhall be born, who afterwards does kill | it i in Purſuaaſſ 
as, of ſuch Advice, he is an Acceſſary to the Murder. 3 
3 Inſt. 51. Seck. 18. As to the fourth Point, viz:' What Killing ſhall be « adjudxili 
 Kelynge 127. of Malice prepenſe or Murder; it is to be obſerved, That any 1 1. 
ſign of doing Miſchief may be called Malice; and therefore that not {uv 
Killing only as proceeds from premeditated Hatred or Revenge againſt tu 
Perſon killed, but alſo in many other Caſes, ſuch as is accompanied wih 
thoſe Circumſtances that ſhew the Heart to be perverſly wicked, is KI | 
to be of Malice prepenſe, and conſequently Murder. 
Kelynge 130. Sec. 19. And according to this Notion, I ſhall conſider, © 8 
l, . 1. Such Murder as is Occaſioned through an expreſs Purpoſe to do for Y 
451 to 454. = | 
| | perſbnal Injury to him, who is flain in particular, which ſeergs to be 1 mol 
| properly called expreſs Malice. | 
Kelynge 129, 2. Such as happens in the Execution of an oplawfal Action, : "ncaa 3 
_— HPC intended for ſome other Purpoſe, and not to do a perſonal Injury to bim 1 
455, Kc. in particular who is lain, in which Caſe the Malice ſeems to e moſt pro- 
perly ſaid to be implied. W 1 
dect. 20. As to Murder in the firſt Senſe, Suh Acts 48 Wt A dire W 
and deliberate Intent to kill another, as Poiſoning, Stabbing, and ſuch lik, i 
are ſo clearly Murder, that I know not any Queſtions relating thereto worth 
explaining ; But the Caſes, which have born . have a . =_ : 
pened in the following Inſtances ; ; Y 
1. In Duelling. 


2. In killing another without any Pryyocation, or but upon a flight one. 
3. In killing one whom the Perſon killing intended to hurt in a h 3 


Degr CE, 1 
Bulſt. 86, 87. Sec. 2 1. As to the firſt 1 of I Kind, it ” IR agreed, Thit 4 Ty 
where-ever two Perſons in cool Blood meet and fight on a precedent Us 2 
- ans 1 


Fi 


rel. and one of them is killed, the other is guilty of Murder, and cannot 
| | lp himſelf by alledging that he was * firſt ſtruck by the Deceaſed ; 4 2 Bulſt. 14. 

or that he had often * declined to meet him, and was pfevailed upon to Sogn 5 b. 
Wo it by his Importunity; or that it was his only Intent to vindicate his, 1 
| Reputation; or that he meant not to kill, but only to difarm, his Ad- 3 Bulft. 171. 
verſary: For ſince he deliberately ingaged in an Act highly unlawful; in Ta 12 4. 
Vefiance of the Laws, he muſt at his Peril abide the Conſequences 452, 453. 
1 oo" 22. And from hence it clearly follows, That if two Perſons 3 Inſt. 51. 
quarrel over Night, and appoint to fight the next Day; or quarrel in the 8 16. : 
Morning, and agree to fight in the Afternoon; or ſuch a conſiderable Time 1 Lev. 80. 
after, by which, in common Intendment, it muſt be preſumed that the 
BSEBlood was cooled, and then they meet and fight, and one kill the other, 

Whe is guilty of Murder. 1 Fs 1 as i Ne” 
Sed. 23. And where-ever it appears from the whole Circumſtances of Kelynge 56. 
che Caſe, That he who kills another on a ſudden Quarrel, was Maſter of 1 Sd. 177. 
is Temper at the Time, he is guilty of Murder; as if after the Quarrel 
ee fall into other Diſcourſe and talk calmly thereon ; or perhaps if he have 
much Confideration, as to fay, That the Place wherein the Quarrel 
Whappens is not convenient for Fighting; or that if he ſhould fight at 
eeient, he ſhould have the Diſadvantage by reaſon of the Height of his 1 Lev. 180. 
Shoes, &c. | Ky CN.” 25 
CS. 24. And if A. on a Quarrel with B. tell him that he will not 
ſtrike him, but that he will give B. a Pot of Ale to ſtrike him, and 
thereupon B. ſtrike, and A. kill him, he is guilty of Murder; for he H. P. C. 48. 
dall not elude the Juſtice of the Law by ſuch a Pretence to cover his 
Malice. mn OF ates EE 
Sec. 25. In like Manner if B. challenge A. and A. refuſe to meet 

him, but in order to evade the Law, tell B. that he ſhall go the next 
Day to ſuch a Town about his Buſineſs, and accordingly B. meet him + H. H. P. C. 
he next Day in the Road to the ſame Town, and affault him, where- 82 
pon they fight, and A. kills B. he ſeems guilty of Murder, unleſs it 22 b. and 
Wppear by the whole Circumſtances that he gave B. ſuch Information H. P. C. 48. 
ccidentally, and not with a Deſign to give him an Opportunity of _ 
Fighting. 1 NN 8 A 
Sed. 26. And at this Day it ſeems to be ſettled, That if a Man aſſault Crom. 22. b. 
other with Malice prepenſe, and after be driven by him to the Wall, Dale. cap. 93. 


0 3 and kill him there in his own Defence, he is guilty of Murder, in reſpect ca 8. 
uf his firſt Intent. 7 | TE . 8 
„ec. 27. And it hath been adjudged, That even upon a ſudden 


aarrel, if a Man be fo far provoked by any bare Words or Geſtures 


f 3 df another, as to make a Puſh at him with a Sword, or to ſtrike at him Crom. 2 3. a b. 
„ th any other ſuch Weapon as manifeſtly endangers his Life, before Dalt. cap. 93. 
J 


I ö b . Kelyn. 61. 
e other's Sword is drawn, and thereupon a Fight enſue, and he Who zu 2! 


th "OS F . h 
op: 3 made ſuch Aſſault kill the other, he is guilty of Murder; becauſe that by gridge's Ca. 


WW oulting the other in ſuch an outrageous Manner, without giving him 
== Opportunity to defend himſelf, he ſhewed that he intended not 
feht with him, but to kill him, which violent Revenge is no more 
3 by ſuch a flight Provocation, than if there had been none 

1 | 3 . 
F. 28. But it is ſaid, That if he who draws upon another in a Kelynge 35, 
acen Quarrel, make no Paſs at him till his Sword is drawn, and then 61, 137. 


- | A cht with him, and kill him, he is guilty of Manſlaughter only, hecaufe 


= by neglecting the Opportunity of Killing the other before he was on 
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b p. C. agree to fight, and each of them fetch a Weapon, and go into the Field, 


Of Murder 180 1 


his Guard, and in a Condition to defend himſelf, with like Hatard to- 
both, he ſhew' d that his Intent was not ſo much to kill, as to combat 
with the other, in Compliance with thoſe common Notions of Honour, 
which prevailing over Reaſon, during the Time that a Man is under the 
2Rol.Re.461- Tranſports of a ſudden Paſſion, ſo far mitigate his Offence in Fighting 
That it ſhall not be adjudged to be of Malice prepenſe, | 
H. p. c. 48. Sec. 29. And if two happen to fall out upon a ſudden, and preſenth 


453. and there one kill the other, he is guilty of Manſlaughter only, becauſ: 
8 he did it in the Heat of Blood. ; 
1 H.H.P.C. Se#. 30. And ſuch an Indulgence is ſhewn to the Frailties of humane 
8 oy "+. Nature, That where two Perſons who have formerly fought on Malice, are _ 
Dalt. cap. 93- afterwar ds to all Appearance reconciled, and fight again. on a freſh Quand 31 
mY IG. 49- it ſhall not be preſumed that they were moved by the old Grudge, unleſs it 
a6 appear by the whole Circumſtances of the Fact. | 
3 Bulſt. 171. Se, 31, But the Law fo far abhors all Duelling in cold Blood, Tha | 3 
H. P. C. 51. not only the Principal who actually kills the other, but alſo his Secting . 
Dalt. cap. 9. are guilty of Murder, whether they fought or not; and ſome hae WK. 
gone ſo far as to hold, That the Seconds of the Perſon killed are alb . 
equally guilty, in Reſpect of that Countenance which they give to ther WF 
Principals in the Execution of their Purpoſe, by accompanying them ai 
: H. H. P. C. therein, and being ready to bear a Part with them: But ſome have {4 
0 i thought this rather too ſevere a Conſtruction to make a Man by. ſuc Wk 
Reaſoning the Murderer of his Friend, to whom he was fo far from in-. 
tending any Miſchief, that he was ready to hazard his own Life in b * 
Quarrel. - | 
Sect. 32. And now I am to conſider the ſecond Inſtance of N. Jin n. 
viz, Such Murder as happens in killing another without any Provocation 2B 
| or but upon a flight one; as to which it is to be obſerved, That wheie-| 
Kelynge 27. ever it appears that a Man killed another, it ſhall be intended, prima faci, 
that he did it maliciouſly, unleſs de can make out the entry ** ſhey-| 
ing that he did it on a ſudden Provocation, &c. 
: Kelynge Seck. 33. Alſo it ſeems to be agreed, That no ? Besch of 4 A Maut 
135 H. P. C. Word or Promiſe, no Treſpaſs either to * Lands or Goods, no Afﬀeant ” 
455, 456. by bare © Words or Geſtures, however falſe or malicious it; may be, anl 
2 bag 3 aggravated with the moſt provoking Circumſtances, will excuſe him fron - 
Kor being guuity of Murder, who is fo far tranſported thereby, as immediately 
131, & to attack the Perſon who offends him, in ſuch a Manner as manifeſtly e- 
Og 5. dangers his Life, without giving him Time to put himſelf upon his Guard Bll 
Noy 17 „if he kills him in Purſuance of ſuch Aſſault, whether the Perſon lain di 1 
I Sid. 27 at all fight in his Defence or not; for ſo baſs and cruel a Revenge a = | 
Ep 2 have too ſevere a Conſtruction. 
Con. 1 Jon. Secz. 34. But if a Perſon fo provoked, had beaten the other only i 1 
— * FE ſuch a Manner, that it might plainly appear that he meant not to kill, but E | 
only chaſtiſe him; ; or if he had reſtrained himſelf till the other had pu 
= 12 ”” himſelf on his Guard, and then in fighting with him had killed him, *W 
* Kely. 61, had been guilty of Manſlaughter pniyzr== 9 
— 3 Sect. 35. * And of the like Offence ſhall he be adjudged N v 1 
ro. Jac. 29 Z 
12 Co. 87. ſeeing two Perſons fighting together on a private Quarrel, whether "2 Addn I 
i Kely. 137. or malicious, takes Part with one of them, and kills the other. 


bent. 158, Sekr. 36. Neither can he be thought guilty of a greater Crime, L 
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Raon 212. finding a Man in Bed with his Wife, or being actually * ſtruck by bim 


2 Ke. 329. or pulled by the Noſe, or fillipped upon the Forchead, immediately kil 3 


e Kely. 135. 
3 Mod. 68. | 2 


Chap. 31- Of Murder. 93 


im; or who happens to kill another in a Contention for the Wall; 37 C. 57 
br > in the Defence of bis Perſon from an unlawful Arreſt; or © in the } Kehysbe 
ecnce of his Houſe from thoſe who elaiming a Title to it attempt for- 13). 
pibly to enter it, and to that Purpoſe ſhoot at it, &c. or in * the De- f ba HM, 
Ence of his Poſſeſſion of a Room in a Publick Houſe, from thoſe. who e H. p. C. 3 
attempt to turn him out of it, and thereupon draw their Swords upon N 8 
him; in which Caſe the killing the Aſſailant hath been holden by ſome 3 N 
to be juſtifiable: But it is certain, That it can amount to no more than 4 Kelynge 57. 
Manſlaughter. £9 Herts PIN 405 wh 0 FT. - 
CS. 37. Nor was he judged criminal in a higher Degree, who ſee- 55 . 84. 
og his Son's Noſe bloody, and being told by him, That he had been N 
eaten by ſuch a Boy, ran three Quarters of a Mile, and having 1 Vent. 159. 
E found the Boy, beat him with a ſmall Cudgel, whereof he afterwards. , 5 H. P. C. 
= $7.3. And now we are come to the third Inſtance of this kind, Kelyn. Maw- 
TE .gridge's Caſe, 


z. Such Murder as happens in killing one whom the Perſon killing in Fat! 
Wtcnded to hurt in a leſs Degree; as to which it is to be obſerved, That H. P. C. 49, 
bere-ever a Perſon in cool Blood by way of Revenge, unlawfully and de- 5% 5, 52 
berately beats another in ſuch a Manner, that he afterwards dies thereof, 

hc is guilty of Murder, however unwilling he might have been to have 

one ſo far. „ . 
Sea. zo. Alſo it ſeems, That he, who upon a ſudden Provocation Cro. Car. 1313 
ecccuteth his Revenge in ſuch a cruel Manner, as ſhews a cruel and de- 2 we 
liberate Intent to do Miſchief, is guilty of Murder, if Death enſue; as H. P. C. 49. 
—whcre the Keeper of a Park, finding a Boy ſtealing Wood, tied him to a 1 H. H. P. C. 
orſes Tail and beat him, whereupon the Horſe ran away and killed Pf _ 
Sec. 40. And now I am to conſider the ſecond general Branch of 


ois Head, vis. In what Caſes ſuch killing ſhall be adjudged Murder 
which happens in the Execution of an unlawful Action, principally in- 

ended for ſome other Purpoſe, and not to do a perſonal Injury to him in 
Warticular who happens to be ſlain; and this I ſhall conſider in the fol- 


lawing Inſtances : 


A 1. Where the principal Intention 1s to commit another Felony. 

Y 2. Where the principal Deſign is to commit a bare Breach of the 
1 94 Peace, not intended againſt the Perſon of him who happens to 

- 3. Where the chief Motive is to aſſiſt a third Perſon. 
9 4. Where the direct Deſign is to eſcape from an Arreſt. 
9 5. Where the principal Purpoſe is to uſu rp an illegal Authority. 
ay 6. Where no Miſchief is intended at all. 
1 
u. 57. 41. As to the firſt Particular, vis. Such killing as happens in the 
7 | Execution of an unlawful Action, whereof the principal Intention was to 1 H. H. P. C. 
ui commit another Felony; it ſeems agreed, That where-ever a Man happens 45, 474. 
_ il another in the Execution of a deliberate Purpoſe to commit any Fe- | 

vl lony, he is guilty of Murder; as where a Perſon ſhooting at tame Fowl, H. p. C. 50. 
ich an Intent to ſteal them, accidentally kills a Man; or where one ſets Kelynge 117. 


7 
$4 L 


I 2 a Man to rob him, and kills him in making Reſiſtance; or where a HP. C. 46, go. 
kerſon ſhooting at, or fighting with one Man, with a Deſign to murder Dalt. cap. 93. 
him, miſſes him and kills another, 5 8 ee 


Sect. 42. 


8 


Pl. Com. 474. 
3 Inſt. 5 1. 
1 H. H. P. C. 
436, 441, 
442, 467. 
9 Co. 81. 


Pl. Com. 474. 
9 Co. 81. b. 
„. e. 


431. 
N. F. E. 50. 


1 H. H. P. C. 
441, 446. 
H. P. C. 45. 
3 Inſt. 5 2. 
Dalt. cap. 93. 
Fitz. Coro. 
180. 

Savil 67. 
Kelynge 66. 
22 Aſſ. 71. 
H. . . $0. 
4 Co. 40. b. 
9 Co. 68. 
Crom. 2 5. a. b. 


Kelynge 66. 
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it makes him guilty of Murder; and ſuch was the Caſe of the Husband, 


wiſe manifeſtly ſhewing his Intention to be not to take Part in the Quar- 2 


Seft. 43. And not only in ſuch Caſes where the very act of a Perſon, i 
having fuch a felonious Intent, is the immediate Cauſe of a third Perſon's 
Death, but alſo where it any Way occaftonally cauſes ſuch a Misfortune, 


who gave a poiſoned Apple to his Wife, who eat not enough of it to kill 
her, but innocently, and againſt the Husband's Will and Perſwaſion, gave Bl 
Part of it to a Child who died thereof; ſuch alſo was the Caſe of the 
Wife, who mixed Ratsbane in a Potion ſent by an Apothecary to her Huſ. 
band, which did not kill him, but afterwards killed the Apothecary, who Wl 
to vindicate his Reputation taſted it himſelf, having firſt ſtirred it about. = 
Neither is it material in this Caſe, That the ſtirring of the Potion might Wn 
make the Operation of the Poiſon more forcible than otherwiſe it would 
have been; for inaſmuch as ſuch a murderous Intention, which of it (elf BF 
perhaps in ſtrictneſs might juſtly be made puniſhable with Death, prove Wl 
now in the Event the Cauſe of the King's loſing a Subject, it ſhall be » 
ſeverely puniſhed as if it had had the intended Effect, the miffing whereof 
is not owing to any Want of Malice, but of Power. RS 
Seft. 43. But if one happen to be poiſoned by Ratsbane laid in order AP 
to deſtroy Vermine, the Perſon by whom he is ſo killed is guilty of 
Homicide per infortunium only, becauſe his Intentions were wholly in. 
nocent. | oo 
Sect. 44. Alfo if a third Perſon accidentally happen to be kill'd by one | 
engaged in a Combat with another upon a ſudden Quarrel, it ſeems that Wi 
he who kills him is guilty of Manſlaughter only; but it hath been ad. 


5 
3 
— a4 
"22S 


judged, That if a Juſtice of Peace, Conſtable or Watchman, or even 2 
private Perſon, be killed in endeavouring to part thoſe whom he ſes Wl 
fighting, the Perſon by whom he is killed, is guilty of Murder; and that 
he cannot excuſe himfelf by alledging. that what he did was in a ſudden Wl 
Affray in the Heat of Blood, and through the Violence of Paſſion ; for he il 
who carries his Reſentments ſo high, as not only to execute his Reveng | 
againſt thoſe who have affronted him, but even againſt ſuch as have 10 
otherwiſe offended him but by doing their Duty, and endeavouring to | 
ſtrain him from breaking through his, ſhews ſuch an obſtinate Contempt WE 
of the Laws, that he is no more to be favoured, than if he had acted n 
cool Blood. I "ff 
Se. 45. Yet it hath been reſolved, That if the third Perſon flain n 
ſuch a ſudden Affray do not give Notice for what Purpoſe he comes, 0 
commanding the Parties in the King's Name to keep the Peace, or othe- Wh 


rel, but to appeaſe it, he who kills him is guilty of Manſlaughter. only, . 
tor he might ſuſpe& that he came to fide with his Adverſaty. : 5 
Sect. 46. As to the ſecond Inſtance of this kind, viz. Such killing & 
happens in the Execution of an unlawful Action, where the principal D- 
ſign is to commit a bare Breach of the Peace, not intended againſt the Per-. 
fon of him who happens to be ſlain ; it ſeems clear, That regularly her ll 
divers Perſons reſolve generally to reſiſt all Oppoſers in the Commiſſion d 
any Breach of the Peace, and to execute it in ſuch a Manner as natural) 
tends to raiſe Tumults and Affrays, as by committing a violent Diſſeiin Wi 
with great Numbers of People, hunting in a Park, Cc. and in fo doi; Bi 
happen to kill a Man, they are all guilty of Murder; for they mult * 


their Peril abide the Event of their Actions, who wilfully engage in ſuc 1 


a 
> 


bold Diſturbances of the Publick Peace, in open tion to, and Da- 
ance of, the Juſtice of the Nation. - * I 


* *. . 

N 

2 Sec. 4. 
* Sack - 

SS [ 3 
8 

9 
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1 | hap. . 3 I: of Murder. | | 85 
_ 47. Yet where divers Rioters having forcible Poſſeſſion of a Houſe, Crom. 28. b. 
terwards killed a Perſon whom they had ejected, as he was endeavouring MET 8 vl 
n the Night forcibly to regain the Poſſeſſion, and to fire the Houſe, they 440, 44x. 
Were adjudged guilty of Manſlaughter only, notwithſtanding they did the F 
aa in Maintenance of a deliberate Injury, perhaps for this Reaſon, be- 
auſe the Perſon ſlain was ſo much in Fault himſelf. 3 Pd and 
Ses. 43. But if in ſuch, or any other Quarrel, whether it were ſud- H. P. C. 45: 
en or premeditated, a Juſtice of Peace, Conſtable, or Watchman, or even Fj A 93. 
. _ : | 3 Inſt. 52. 
private Perſon, be ſlain in endeavpuring to keep the Peace and ſuppreſs Kelynge 66. 
he Affray, he who kills him is guilty of Murder; for notwithſtanding it 2» _ 71 
as not his primary Intention to commit a Felony, yet inaſmuch as he per- 5 Co. = 
Ws in a leſs Offence with ſo much Obſtinacy, as to go on in it to the Ha- Crom. 25. 
ad of the Lives of thoſe who no otherwiſe offend him, but by doing their 
14 uty in Maintenance of the Law, which therefore affords them its more 
me diate Protection, he ſeems to be in this Reſpect equally criminal, as 
his Intention had been to commit a Felony. PO 3 | 
| Sef#. 49. As to the third Inſtance of this kind, v/z. ſuch killing, as 1 H. H. P. C} 
Happens in the Execution of an unlawful Action, the principal Motive 437, 446. | 
Wrhereof was to aſſiſt a third Perſon, it ſeems clear, That if a Maſter ma- _ "Ow lion 
Wiciouſly intending to kill another take his Servants with him, without Crom. 23. 
aquainting them with his Purpoſe, and meet his Adverſary and fight with EE F. 53. 
im, and the Servants ſeeing their Maſter engaged take part with him, and 2. 
ill che other, they are guilty of Manſlaughter only, but the Maſter of 
Murder, 77 | | | 
S. 50. And therefore it follows, a fortiori, That if a Man's Servant, Crom. 26. bl 
r Friend, or even a Stranger, coming ſuddenly, ſee him fighting with an- _—_ 2. 
cher and ſide with him, and kill the other; or ſeeing his Sword broken ir 
end him another, wherewith he kills the other, he is guilty of Man- 49488. 
. zi. Yet in this very Caſe if the Perſon killed were a Bailiff, or © © ©? 
ther Officer of Juſtice, reſiſted by the Maſter, &c. in the due Execution Kelynge 67, 
f his Duty, ſuch Friend or Servant, &c. are guilty of Murder, whether 86, 87. 
iey knew that the Perſon ſlain were an Officer or not. 
Sed. 52. But perhaps it may be objected, That in this laſt Caſe there 
eems to be no more Malice than in the former; and ſuch third Perſon be- 
Ing wholly ignorant that the Party killed was an Officer, ſeems to be no 
ore in Fault than if he had been a Private Perſon. | 
= $:#. 53. To this it may be anſwered, That all Fighting is highly un- 
wil, and that he, who on a ſudden ſeeing Perſons engaged in it, is ſo _ 
r from endeavouring to part them, as every good Subject ought, that ! Sd. 160. 
takes part with one Side, and fights in the Quarrel, without knowing wa ap 
e Cauſe of it, ſhews a high Contempt of the Laws, and a Readineſs 
break through them on a ſmall Occaſion, and muſt at his Peril take 
ed what he does, and conſequently might perhaps in ſtrict Juſtice be Plow. Com. 
—udgcd in the foregoing Caſes to act with Malice, which doth not al- 19% 
ys ſignify a particular ill Will againſt the Perſon killed, as appears by 
many of the above mentioned Caſes ; and though ſuch Perſon be fayour- 
d in reſpect of the Suddenneſs of the Occaſion, where both the Quarrel 
nd the Perſons are private, yet he muſt not expect ſuch Indulgence 
bor the Fight, in which he ſo raſhly ingages, was begun in open Op- 
tin to the Juſtice of the Nation, and a Perſon happens to be killed 
hereby who engaged in Maintenance thereof, and on that Account is 


* * 


nder its more particular Care; and may juſtly challenge, that his my 
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86 885 of Murder. Book | 


Oppoſers be made Examples to deter others from Joining in ſuch umgy. 
rantable Quarrels. 
Kelynge 60, Secr. 54, But if a Man ae another arreſted and reſtrained frond kl 
137. Liberty, under Colour of a Preſs- Warrant or Civil Proceſs, Sc. by thok if 
Dent Caſe who in Truth have no fuch Authority, happen to kill ſuch Treſpaſſen 
lately al- in reſcuing the Perſon oppreſſed, he ſhall be adjudged guilty of Manſlaugher 
* only, notwithſtanding the injured Perſon ſubmitted to them, and endes. 
+ voured not to- os himſelf, and the Perſon who reſcued him, did ng 
know that he was illegally arreſted ; for ſince in the Event it appears, thy iſ 
the Perſons ſlain were Treſpaſſers, covering their Violence with a Shew a 
Juſtice, he who kills them is indulged by the Law, which in theſe Ca il 
| judges by the Event, which thoſe who engage in ſuch unlawful — 1 
"muſt abide at their Peril. 
2H.H.P.C. Seck. 5 5. As to the fourth Inſtance of this kind, viz. Such Killing 3 19 
83. happens in the Execution of an unlawful Action, whereof the a 
=. of a” Deſign was to eſcape from an Arreſt, it ſeems to be agreed, That who 
Crom. 24.2, ever kills a Sheriff, or any of his Officers, in the lawful Execution of , 3 
| Civil Proceſs, as on menen a Perſon upon a Capias, &c. is guilty d 
ö Murder. 1 
g Co. 68. Sec. 56. Neither is it any Excuſe to ſuch a Perſon that the Proc 1 
* A was erroneous, (for it is not void by being ſo,) or that the Arreſt was u 
457, 458, the EO or that the Officer did not tell him for what cauſe he arreſts 
_— m, and out of what Court, (which is not neceſſary when preventel 
Os Joe. 280. by the Party's Reſiſtance ;) or that the Officer did not ſhew his Warrant, 
B. 2. Ch. 13. which he is not bound to do at all, if he be a Bailiff commonly know, | E 43 
pou H. p. C. nor without a Demand, if he be a ſpecial ONE, E | 
8 Vet the Killing of an hav: oy in ſome Caſes will be Manſlaughter cab Eo: 


= Jac. 486 Sell. 57. I. Where che Warrant by which he acts gives him no Al. 
9 Co. 69. thority to arreſt the Party; as where a Bailiff arreſts 7. S. a Baronet, who 
*Cro.Car.372- never was knighted, by Peres of a Warrant to arreſt F. S. Knight. 
„ Sect. 58. II. Where a good Warrant is executed in an unlawful Mar 
r Jon. 346. ner; as if a Bailiff be killed in breaking open a Door or Window to ar 
l hh 195 ” Man ; or perhaps if he arreſt one on a 77 ſince 29 Ca. 2. 7. by who Bn 
vH. P. C. 46. all ſuch Arreſts are made unlawful. 1 
Sec. 59. As to the fifth Inſtance of this kind, viz. Such Killing „ 
happens in the Execution of an unlawful Action, whereof the prind I 
EK Purpoſe was to uſurp an illegal Authority, it ſeems clear, That il I 
rſons take upon them to put others to Death, either by Virtue of 1 Y 
new Commiſfion wholly unknown to our Laws, or by Virtue if 1 
Supra Ch. 28. any known Juriſdiction, which clearly extends not to Caſes of this N. 
8. 5. ture; as if the Court of Common Pleas cauſe a Man to be executed fo Wil 
Treaſon or Felony ; or the Court Martial, in Time of Peace, put a Mal 
H. P. C. 46. to Death by the Martial Law, both the Judges and Officers are guilty w— 
Murder. 4 
Sef. bo. But where Perſons act by Virtue of a Commiſſion, which iſ 1 
it were ſtrictly regular would undoubtedly give them full Authority, bu 
happens to be defective only in ſome Point of Form, it ſeems that thy 4 
are no way criminal. 3 
Sec. 61. As to the fixth Inſtance of this kind, vi. Such Killing #| 1 F 
happens in the Execution of an unlawful Action, where no Miſchief 15 1 
Vide ſupra intended at all, it is ſaid, That if a Perſon happen to occaſion the bl 3 
Ch. 29. S. 12. of another, in adviſedly doing any idle wanton Action, which cannot hu 
: be attended with the manifeſt Danger of ſome other; as by riding Hol Þ 
4. 0 = 


1 
© 
1 


orſe known to be uſed to kick among a Multitude of People, by which 

e means no more than to divert himſelf by putting them into a Fright, 

eis guilty of Murder. 5 ” ot A BEN 
Sed, 62. Alſo it hath been anciently holden, That if a Perſon not 8. P. C. 18. b. 
July authorized to be a Phyſician or Surgeon, undertake a Cure and the Cn. 2). 
atient die under his Hand, he is guilty of Felony ;- but inaſmuch as the 43 £4.3.33.b. 
Hooks wherein this Opinion is holden, were written before the Statute of r Coron. 
E. 8. which firſt excluded ſuch felonious killing, as may be called wil- Me 
aal Murder of Malice af ap from the Benefit of Clergy, it may be 

en queſtioned, whether ſuch Killing ſhall be ſaid to be of Malice prepenſe, 
Within the Intent of that Statute ; however it is certainly highly raſh and ; x. H. P. C. 
9 preſumptuous for unſkilful Perſons to undertake Matters of this Nature; 429, 430. 
nd indeed the Law cannot be well too ſevere in this Caſe, in order to de- 

rr ignorant People from endeavouring to get a Livelihood by ſuch Practiſe, 
hich cannot be followed without the manifeſt Hazard of the Lives of 

Y hoſe who have to do with them: But ſurely the charitable Endeavours 

f thoſe Gentlemen who ſtudy to qualify themſelves to give Advice of this 

= ; Kind, in order to aſſiſt their r Neighbours, can by no Means deſerve See Dal ch. 93. 
Wo ſevere a Conſtruction from their happening to fall into ſome Miſtakes in 

oeir Preſcriptions, from which the moſt learned and experienced cannot 
e, be dure * 
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Per other Particulars relating to this Head, ſee the Chapter of Principals 
and Acceſlaries, in the Second Book. 
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C HAP. XXXII. 
Of Petit Treaſon. 


. 1. A Common Law not only the Offences ſpecified in 2 5 Ed. 3. but Inſt. 20, 2. 
1 many others alſo were eſteemed Petit Treaſons, which are 
ot ſo at this Day; as Piracy by a Subject; * Diſcovery of the King's * 40 Aff. Pl. 
Counſel by one of the Grand Jury ; an Attempt by a Wife to kill her Hus- 3. 
end, &c. But by 25 Ed. & no Offence ſhall be adjudged Petit Treaſon, * 8 
cept in the following Inſtancee :s e TR 1” Band. 63: 
E | 3 Inſt. 22. 
1. Where a Servant kills his Maſter, Ck. 
2. Where a Wife kills her Husbancd. deen 
3. Where an Eccleſiaſtical Man, ſecular, or religious, kills his Prelate 3. 377 ® 
to whom he owes Obedience. OY 


_ 7.2. And this Statute has been ſo ſtrictly conſtrued, that no other 
__ whatſoever, which cannot be brought within the Meaning of theſe 
Words, however it may be in its own Nature more heinous, ſhall, by Pa- Dali. 14. 
of Reaſon, be expounded to be within the Equity of them; and there- 3 Inſt. 20 
1 Fore the Murder of a Father by a Son ſhall not be puniſhed as Petit Trea- 3 . 
on, unleſs the Son may by a reaſonable Conſtruction come under the word Crom. 91. b. 
L Servant, ſerving the Father for Meat, Drink, Clothes, or Wages, in which 
(cc he ſhall be indicted by the Name of a Servant, 

; See. 3. 


88 Of Petit Treaſon. ©: Book 1 
Bro. Treaſ. 5, Se&, 3, Yet the Murder of a Miſtreſs, or of a Maſter's Wife, ha L 
Tre been td Petit Treaſon within this Statute, for notwithſtanding the 8 
Plow. Com. Perſons ſlain can in neither of theſe Caſes in good Grammar, come unde 
19 UH. 6. 47. b the Word Maſter, yet they are clearly within the Meaning thereof, bein Wl 
3 Inſt. 20. uſed here to ſignify any Perſon to whom another ſtands related as a der. 
4 Co. 46.b. yang. pl 
33 Aff. 7. Sec. 4. Alſo the Murder of a Perſon by one who Was TH Servan 


_— 8 upon Malice conceived during the Service, though it be not within the er. 
8. P. C. 10. preſs Words, is within the Meaning of them, inaſmuch as it is but the 


Plow. Com. Execution of the treaſonable Intention of the Party, while he was a der. 


260. a. 


Set. 5. Alſo the Procuring, Aiding, « or Abetting, of any of theſe O. I | 
H. P.C. 24. fences, is clearly puniſhable within the Meaning of this Act, in the i 3 
7185 7 N. manner as it was before; for the plain Intent of the Statutes is only to u. 
ſtrain the Judges from proceeding againſt other Crimes, as Petit Treaſon 7 
but no way to alter the Law as to theſe. 1 
H. P. C. 24 Sec. 6. And therefore it ſeems agreed, That Perſons accuſed of Pei 
Treaſon ſhall be conſtrued to be either not guilty at all, or Principal or Au 
ceſlary, according to the known Rules of Law in other Caſes; and fron 
hence it follows, That if the Fact appear to have been done upon a ſud: 
H. P. C. 24. den Falling out, or in the Party's neceſſary Self-defence, &c. it canna} 
> 6: be PRs reaſon : For inaſmuch as all Petit Treaſon implies Murder, and} 
— 8 is the higheſt Degree thereof, where-ever the Circumſtances do not make| 
the Offence Murder, they cannot make it Petit Treaſon ; and vice wer(, | 
Dy. 254. Pl. generally where-ever the Circumſtances are ſuch as will make the Killing « 
8 Stranger by a Stranger Murder, they make the Killing of a Husband, « ; 1 
119 Maſter, Sc. Petit Treaſon : Yet it hath been OY That it a Wit : 


. "hs 1 Petit Treaſon, but of Murder 8 ; becauſe it is an allowed Maxim, That 
DH 285 Pl. the Offence of an Acceſſary can never be of a higher Kind than that 7 


37. the Principal ; but it ſeems clear, That if the Wife or Servant be either a. 
Moor 91. Pl. tually preſent, when the Crime is done, or preſent only in Judgment a} 
Dalif. 16. Law, as being in the ſame Houſe, but not in the ſame Room, (in Which 
Caſe the Hopes of their immediate Aſſiſtance encourages and imboldens th 
Murderer to commit the Fact, which otherwiſe perhaps he would not hat 

dared to do, and makes them guilty in the ſame Degree, as if they hu 

B. 2. Ch. 29. actually ſtood by with their Swords drawn, ready to ſecond the Villany) | 
& 99+ ſuch Wite, or Servant, being Principals as much as the Stranger, are guily 
of Petit Treaſon, and the Stranger of Murder; but it is ſaid, That 1 

Dy. 332. Pl. a Wife procure a Servant to kill the Husband, both are guilty of Petit 
2 . Treaſon: And even if a Stranger procure a Wife, or Servant, to kill te 
Fl. 6. Husband, or Maſter, it ſeems that he may be indicted as. Acceſſary to en 1 
Dahſ. 16. Treaſon. An 


7 


CHAP. XXXIIL 
Of Simple Larceny. 


ND now we are come to Offences againſt the Goods of Ather, 
which are generally called Larcenies, from the Latin Word Larroci. 
77 um, __ which there are two En 8 — | 


75 


; Simple Larceny, | 5 8 7 | c 


Simple Larceny is ifs of two Kinds, 
1. Grand Larceny. Te 
2. Petit Larceny. bg 


Sed. 1. Simple Grand Larceny is a felonions and fraudulent taking and H. P. C. 60. 
ing away, by any Perſon, of the mere Perſonal Goods of another, Dale f. F. 
ot from the Perſon, nor out of his n above the Value of twelve. 305. 55 4. 1 
Vence. 
day's the better Explication of which Definition I all 3 in order conſider 
> ſeveral Parts of it; as, | 
1. What ſhall be ſaid to be a ldd and Sandale raking 
2. What ſhall be ſaid to be a carrying away. 
3. By whom the Offence may be committed. 
4. What are ſuch Goods the Taking whereof may be feonious 
5 How far ſuch Goods ought to belong to another. 

6. Of what Value they muſt be. Fein 
Set. 2. As to the firſt Particular, vis. What ſhall be ſaid to be a 6. Kelynge wa; 
Nonious and fraudulent T aking, it is to be obſerved, That all Felony in- Jes Coro. 45, 
ludes Treſpaſs, and that every Indictment of Larceny muſt have the 43, ; 58, 137» 
Words Felonicè cepit, as well as aſportavit 3 from whence it follows, That H. P. C. br. 
if the Party be guilty of no Treſpaſs in AE the Goods, he cannot be 
puilty'of Felony in carrying them away. 
_ &S:7.;. And from this Ground it hath been holden, That one who finds 3 un 103. 
uch Goods as I have loſt, and converts them to his own Uſe Animo fu- H. n. 
andi, is no Felon; and, @ fortiori, therefore it muſt follow, That one 1 H. H. P. c. 
j who has the actual Poſſeſſion of my Goods by my Delivery, for a ſpecial 5 504; 505, 


ti _ Purpoſe, as a Carrier who receives them, in order to carry them to a cer- 
Ty Taylor who has th ce 
tain Place; or a Taylor who has them in order to make me a Suit of 8 


1 Clothes; or a Friend Who! is intruſted with them to keep for my Uſe, can- 3 kl Fo, 
ot be faid to ſteal them, by imbeziling of them afterwards. 
S. 4. And herein our Law differs from the Civil, which, agreeably S. P. c. 25. 


| I with Offences of this Kind as Lach, as in ſtrict Juſtice moſt certainly it 
a; but our Law, which puniſhes all Theft with Death, if the Thing 
L ſtoln be above the Value of twelve Pence, and with corporal Paniſh- 
ent if under, rather chuſes to deal with them as civil than criminal Of- 
'N fences, perhaps for this Reaſon in the above mentioned Caſe, concerning 
9 Goode loſt, becauſe the Party is not much aggrieved where nothing is 

\ ' 0 = 5 
alen but What he had loſt before; and for this Cauſe in the other Caſes, 


6. „ | con- 


C. 25. „A. 


to the Moſaical Law, having no capital Puniſhment for bare 1 hefts, deals See Exod 22. 


ew 


90 


Dalt. ch. 101. 


1 H. H. P. C. 
505. 

13 Ed. 4.9, 10. 
8. P. C. 25. a. 
Dalt. ca. 102. 
Kelynge 35. 
1 Rol. Ab. 73. 
Pl. 16. 


3 H. 7. 12. b. 
21 H. 7.14. b. 
Bro. Coro. 
58,137. 

8. P. C. 25. A. 
Dalt. ca. 102. 
Moore 246. 
Poph. 84. 
n eee 
505, 506, 
667, 668. 


30S. 62. 
3 Inſt. 107. 
Bro. Coro. 
160. 
.. 
1 H. H. P. C. 
. 
1H. H. P. c. 
507. 
3 Inſt. 108. 
. 
Kelynge 43. 
1 Sid. 254. 
Raym. 276. 


13 E. 4. 3. b. 


5 2.99 7 
69, 184. 
* 61, 
182. 

Bro. Appeal 
84, 100. 
Coro. 171. 
4 H. 7. 5, 6. a. 
KH. H. P. C. 


507. 


3 Inſt. 113. 


randi, he is guilty of Felony, becauſe the Poſſeſſion which he receiv 


' ſelf, but in many Caſes he who receives them from another, may be guig 


| Of Simple Larceny. ' Book 


concerning the imbezilling of Goods delivered to another by the Ow her 
becauſe the Party being intruſted with the whole Poſſeſſion, it may be yr. i 


ſumed that both the Offender and his Offence are known, and conſequent = 


the Perſon injured is ſuppoſed to have a Remedy by Action againſt hin, 
from which Conſideration ſome have made it Part of the Definition. of Ly. 
ceny, that it be committed without the Knowledge of the Owner; andi 1 
ſeems rigorous to have Recourſe to ſevere Laws, where probably more gente = 
ones will be effectual. | 3 

Sect. 5: And agreeably hereto it has been reſolved, That even the i 
who have the Poſſeflion of Goods by the Delivery of the Party, m 
be guilty of Felony by taking away Part thereof, with an Intent to ſteal j 1 
as if a Carrier open a Pack and take out Part of the Goods; ; Or fl War 7 
who has received Silk to work; or a Miller who has Corn to grind ; tak 
out Part with an Intent to ſteal it; in which Caſes it may not only be fal 
that ſuch Poſſeſſion of a Part diſtinct from the Whole, was gained by Wroꝶ BS 
and not delivered by the Owner, but alſo that it was obtained baſcly 
fraudulently, and clandeſtinely, in Hopes to 3 its being diſooverel 9 ? 
all, or fixed upon any one when diſcovered. Y 

Se. 6. Alſo it ſeems generally agreed, That one who has the b | 
Charge, or the ſpecial Uſe of Goods, but not the Poſſeſſion of them; «i 
a Shepherd who looks after my Sheep; or a Butler who takes care of m 
Plate, or a Servant who keeps a 4 to my Chamber, or a Gueſt who ha} 
a Piece of Plate ſet before him in an Inn, may be guilty of Felony, in frau. 
dulently taking away the ſame; for in all theſe Caſes the Offence may a 
properly come under the Word Cepit ; the Injury to the Owner is as great 
and the Fraud as ſecret, and the Villany more baſe, than if it had bern 
done by a Stranger. 

Sect. 7. Alſo it ſeems dear, That if a Carrier, after he has brough | 
the Goods to the Place appointed, take them away again ſecretly animo f 


from the Owner being determined, his ſecond Taking is in all Reſpeb 7 
the ſame as if he were a mere Stranger. | 


Sec. 8. And not only he who firſt lays his Hands on my Goods bin A | 


of feloniouſly taking them; as if a Perſon intending to ſteal my Horſe, tab 
out a Replevin, and thereby have the Horſe delivered to him by the $he| 
riff; or if one intending to rifle my Goods, get Poſſeſſion from the Sheri 
by Winne of a judgment obtained, W any the leaſt Colour of Tit 
upon falſe Affidavits, &c. in which Caſes the making Uſe of legal Proc 
is ſo far from extenuating, that it highly aggravates the Offence, by the A 
buſe put on the Law, in making it ſerve the Purpoſes of Oppeln and 
Injuſtice. 2 
's ecß. g. Alſo he who ſteals my Goods from F. S. who had ftoln then 2 
before, may be indicted, or appealed, as having ſtoln them from me, Wn 
cauſe in Judgment of Law, the Poſſeſſion as well as Property always cor * 
tinued in me. And for this Cauſe, he who ſteals my Goods in the Coun 
of B. and carries them to the County of C. may be indicted or appealed 3 
the County of C. as well as that of B. becauſe the Poſſeſſion ſtill cont Wi 
ing in me, every Moment's Continuance of the Treſpaſs is as much a Weyl 1 
to it, and may come under the Word Cepit, as much as the firſt 0 ; 
Yet a Pirate carrying the Goods whereof he robbed me at Sea, into af, 
County, cannot be indicted for Felony there, becauſe the origi inal Taking 
was not ſuch a Felony whereof the Common Law takes Conulanc. | 3 
2 
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hap: 33. Of Simple Larceny. 
Fest. 10. It ſeems not to have been clearly ſettled before 3 & 4 Will 
Mar g. whether a Lodger, who ſtole the Furniture of his Lodgings, 
ere indictable as a Felon, inaſmuch as he had a kind of ſpecial Property 
h the Goods, and was to pay the greater Rent in Confideration of them; 
ut if it had appeared clearly, from the whole Circumſtances of the Caſe, that 
Wc ficſt Intention of the Party in coming to the Houſe, was not to have 
Wc Conveniency of lodging in it, but only, under the Colour thereof, to 
Dave the better Opportunity of rifling it, and to elude the Juſtice of the 
Law, by endeavouring to keep out of the Letter of it, by gaining a Poſleſ- 
on of the Goods with the Conſent of the Owner, I cannot ſee any good 
eaſon why ſuch a Perſon ſhould not be eſteemed as much a Felon as a 
ere Stranger, inaſmuch as his whole Deſign was to defraud the Law, and 


pt upon the Juſtice of the Nation to ſuffer" its Laws to be evaded by 
ch little Contrivances : However this Queſtion is now ſettled by the ſaid 


WW tale away with an Intent to ſteal, imbezil or purloin any Chattel, Bed- 
67 Furniture, which by Contract or Agreement he or they are to uſe, or 
+ be let to him or them to uſe, in or with ſuch Lodging, ſuch Taking, In- 
eilling, or Purloining, ſhall be to all Intents and Purpoſes taken, reputed, 
—_— :djudged to be Larceny and Felony, and the Offender ſhall ſuffer as in 
% F Felony. ot. e 

ec. 11. It is recited by 21 H. 8. 7. What before the Time of the ſaid 
late, divers, as well Noblemen, as other the King's Subjects, had, upon 
faence and Truſt, delivered unto their Servants their Caſtets, and other 
eue, Money, Goods and Chattels, ſafely to keep, to the Uſe of their ſaid 
ers or Miſtreſſes, and after ſuch Delivery 7 d Servants bad with- 
2 tbemſelves, and gone away from their ſaid Maſters or Miftreſſes, with 
id Caſtets, Fewels, Money, Goods and Chattels, or Part thereof, to the 
ent to flea! the ſame, and defraud their ſaid Maſters or Miſtreſſes thereof, 
> /ometime being with their jaid Maſters or Miftreſſes, had converted the ſaid 
elt, Money, and other Chattels, or. Part thereof, to their own Uſe, which 
hui ſo done, was doubtful in the Common Law, whether it were Felony 


commit ſuch or the like Offences. And thereupon it is enacted, That all and 
or /uch Servants, (being of the Age of eighteen Years, and not Appren- 
ce.) o whom any ſuch Coſkets, Fewels, Money, Goods or Chattels by his or their 
=_ Mo/fters or Miſtreſſes ſhall from thenceforth ſo be delivered to keep, That 
any ſuch Servant or Servants withdraw him or them from their ſaid Maſters 
Miſtreſſes, and go away with the ſaid Caſtets, Fewels, Money, Goods or Chat- 
or any Part thereof, to the Intent to fleal the ſame, and defraud his or their 
4 Maſters or Miſtreſſes thereof, contrary to the Truſt and Confidence to him 
ben put, by his or their ſaid Maſters and Miſtreſſes, or elſe being in the 
rice ef his ſaid Maſter or Miftreſs, without Aſent or Commandment of his 
er or Miſtreſs he imbexil the ſame Caſtets, Fewels, Money, Goods or Chat- 
, oy any Part thereof, or otherwiſe convert the ſame to his own Uſe, with 
Firpoſe to ſteal it, That if the ſaid Caſtets, Fewels, Money, Goods, or 
ee, bt any ſuch Servant ſhall fo go away with, or which he ſhall imbe- 
_— > Purpoſe to ſteal it, as is aforeſaid, be of the Value of 40s. or a- 
e, That then the ſame falſe, fraudulent and untrue Af and Demeanour, 
lencefortb, ſhall be deemed and adjudged Felony, &c. 
n che Conſtruction of this Statute the following Opinions have been holden. 
"F Sect. 12. 


2 T 33 . | PT 2 
Wſtatute, which hath enacted and declared, That if any Perſon of Perſons 5-4 n 


Y he Conſent of the Owner was grounded on a Suppoſition of his coming , 


2 Lodger, and could never have been gain'd if the Truth had appeared, 3 1 
hoch the Party ſhall get no Advantage by falſifying: And it brings a Con- 55. wy 


not; and by reaſon thereof the aforeſaid Servants had been in creat Rell ft £ 


See 1 f. H. P. 
C. 667, 668. 


mn Of Simple Larceny. Bock 

Dal. ca. 102 Seck. 12. I. That it extends only to ſuch as were Servants to the Own, il 

WW Time when they were ſtoln. hs 5 oo 

Dy.5.Pl.2,3. Seck. 13. II. That it is ſtrictly confined to ſuch Goods as are delivered u 

HP-C.62.63- keep, and therefore that a Receiver, who having received his Maſter, 

3 Inſt. 105. , . | 5 | : 5 1 

Dal. ca. 102. Rents, runs away with them; or a Servant who 58 intruſted to (1M 

Goods, or to receive Money due on a Bond, ſells the Goods, &c. and & 3 

parts with the Money, is not within the Statute; but that a Seryan 7 

Dy. 5g. Pl. 3. who receives his Maſter's Goods from another Servant to keep for ty, 
Maſter, is as much Guilty as if he had received them from the Maſter, 

own Hands, becauſe ſuch a Delivery is looked upon as a Delivery by tv 

| Maſter. _ 3 . =_ 

H. p. c. . Sed. 14. III. That it includes not the waſting or conſuming of Good 

Pe c- 102. howſoever wilful it may be; nor the taking away of an Obligation, or al 
other bare Choſe in Action. Pf ⁊ Do Os 

Se. 15, IV. That it extends not to the Taking of ſuch Things when. lM 

8 of the actual Property is not in the Maſter at the Time ; and therefor, WM 

That if a Servant having Money, or Corn, &c. delivered to him, mw I 

down the Money of his own Head, without the Command of his Maſtz Wn 

H. 7. 16. a. into a Piece of Plate; or turn, the Corn into Malt, and then run 2 

Dal. c with them, that he is not within the Statute, becauſe the Property of th; 
Things is ſo far changed, by altering them in ſuch a Manner, that they c. 

not be known again, and the Maſter cannot afterwards take them without 

a Treſpaſs; but it is agreed, That if a Servant make a Suit of Clothes d 

Cloth, or a Pair of Shoes of Leather, delivered to him by the Maſter, au 

then run away with them, that he is within the Statute, becauſe the P 

perty is no way altered; and even in the firſt Caſe, whether the very 1 
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ing of the Plate or Malt, be within the Statute or not; yet I can ſew 
| Reaſon, why the whole Act of the Servant taken together, ſhould not lll 


* 1 
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looked upon as a Converſion of the Maſter's Goods to his own Uſe, will 


* 


an Intent to ſteal them, which brings it within the expreſs Letter of te 
Statute : And it has been reſolved, That a Servant who changes his Maſti 


Money from Silver to Gold, and then runs away with it, &c. is within ta 
See Crom. o. Statute; and I can ſee no good Diſtinction between that and the prelu 
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Dal. ca. 102. Caſe. 3 80 OM 1 
Sect. 16. The Benefit of the Clergy was taken away from all Felon 
| within this Statute, by 27 H. 8. 17. and reſtored hy 1 Ed. 6. 12. but ti 
B. 2. ch. 33. away again by 12 Ann. 7. from all ſuch as ſhall, be committed in a Dag 
See. 66, 67. ling-houſe or Out-houſe, A CA ] ³˙¹ - 
Sect. 17. By 7 Fac. 1. 7. F any Sorter, Kember, Carder or. Spinſer ll 
Wool, or Weaver of Yarn made of ſuch Wool, ſhall imbezil any Woil "i 
Yarn delivered to him to be wrought, and ſhall be thereof conviet before tw 
Fuſtices of Peace, according to the Method preſcribed. by that Statute, ſn 

ſhall be whipped, &c. OT | | ; 3 
Seck. 18. As to the ſecond Particular, viz. What ſhall be faid to hl 
ſuch a Carrying away of the Thing ſtoln, as will bring the Caſe within 0M 
3 Inft. 108. Word Afportavit, which is neceſſary in every Indictment of Lare 
2 Vent-215- it ſeems that any the leaſt removing of the Thing taken from the Pl 
FAC 39: where it was before, is ſufficient for this Purpoſe, tho it be not quite di 
Bro. Cor, Tied off; and upon this Ground the Gueſt, who, having taken off tri 
107. Sheets from his Bed, with an Intent to ſteal them, carried them into tl : 


3 laſt. rog, Hall, and was apprehended before he could get out of the Houſe, was a - 
Dal. &. 192. judged guilty of Larceny ; ſo allo was he who having taken a, Hort 1 
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; 3 Ph APR AND = | f 1 
Cloſe with an Intent to ſteal him, was apprehended before he could — H. P. C. 
t him out of the Cloſe; neither is he leis guilty who pulls off the 9 
Hol from another's Sheep, or {trips their Skins; with an Intent to ſteal Crom. 36. 2. 

iem ; or he who intending to ſteal Plate takes it out of a Trunk where- qr 20 ad] 
it was, and lays it on the Floor; and is ſurprized before he can carry Relynge Ry” - 
9 off. ; Jik A WES g | — PET Ls $51.28 "7 ; ff 1 1 | 
Ses. 19. As to the third Particular, vi x. 1 Larceny may be * 82 1 
mmitted,; It is certain that a Feme Covert may be 


: guilty thereof by ; H. H. P. C. 
zaling the Goods of a Stranger, but not by ſtealing her Husband's, becauſe 514, 515, 
Husband and Wife are conſidered but as one Perſon in Law; and the 53 y 937» 
band, by endowing his Wife at the Marriage with all his worldly Goods, Pult. 127. 
es her a kind of Intereſt in them; for which Cauſe, even a Stranger can- H. 8 72 . 
commit Larceny in taking the Goods of the Husband by the Delivery Pal &. 10g. 
his Wife; as he may by taking away the Wife by Force and againſt her 13 Af. 5. 
in, together with the Goods of the Husbanc. „ 3 2275 
Sed. 20. lt is ſaid to be no Felony for one reduced to extream Neceſ- 8. P. C. 94. B. 
. to take ſo much of another's Victuals as wall ſave him from ſtarving ; —_ 104. 
=: if ſuch his Neceſſity be owing to his Unthriftineſs furely 7-1 is tar from C Hal. . 8 
5 2 in any Excuſe. [33] & 2 4. 9 85 4 | 5 Crom. 33. a. 

W Ns to the fourth Point, Vi. What are ſuch Goods; the ſtealing Se Froverbs, 

3 I 3 SE | ch. 6. v. 30. 
eerecof may amount. to Felony, the following Particulars are to be ob- 5 H. H. f. C. 
T rved. 1 TH” WW e ORAg OT0 1 3-4 : SEE 509 to 512. | 
ed. 21. I. They ought to be no way annexed to the Freehold, and 12 Aff 32. 
errefore it is no Larceny, but a bare Treſpaſs, to ſteal Corn or Graſs, 1 Nel By 77 
cowing, or Apples on a Tree, or Lead on a Church or Houſe; but it H. P. C. 66. 
= Larceny to take them being ſevered from the Freehold, whether by Allen 83. 
Wc owner, or even by the Thief himſelf, if he ſever them at one Time pi. . 5 
ad chen come again at another Time and take them: And the general i Vent. 187. 
«con of this DiſtinQtion between Chattels fix d to a Freehold and thoſe H. 37: 3 
ing looſe, Pris may be this; becauſe the former, not being to be S. P. &. be b. 
oved without Trouble and Difficulty, are not ſo liable to be ſtolp, 


* 


FM 
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79 
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oy 


a cherefore need not to be ſecured by ſo ſevere Laws as the others re- 


meg, ⅛ ES ͤ att «3 hats of 5 
ed. 22. II. They ought to have ſome Worth in themſelves, and not H. P. c. 66, 
derive their whole Value from the Relation they bear to ſome other 67; #4 
2D . * | | . 23 Inſt. 109. 
bing, which cannot be ſtoln, as Paper or Parchment on which are Bro. Coro. 


3 ritten Aſſurances concerning Lands, or Obligations, or Covenants, or 1 
ber Securities for a Debt, or other Choſe in Action. And the Reaſon Cn e 1. 


i | 5 „ 5 FS | a I rom. 27. b. 
berefore there can be no Felony in taking away any ſuch Thing ſeems 


be, becauſe, generally ſpeaking; they being of no Manner of Uſe to 

y but the Owner, are not ſuppoſed to be ſo much in danger of being H. P. E. 66. 

1 oln, and therefore need not to be provided for in ſo ſtrict a manner as S. P. C. 25. 

ode Things which are of a known Price, and every Body's Money; and 445 Tagen 
r the like Reaſon it is no Felony to take away a Villein; or an Infant in 

ec. 23. III. They ought not to be T hings of a baſe Nature, as Dogs, H. P. C. 66. 


, Bears, Foxes, Monkeys, Ferrets, and the like; which, howſoever 53 * 
aa may be valued by the owner, ſhall never be ſo highly regarded by the 8. l 3: b. 
1 8 | Crom. 36. a. b. 


dhat for their fakes a Man ſhall die; as he may for ſtealing a Hawk, 2 
"2 by him to be reclaimed, not only by Force of the Statute of 37 Ed. ns 
*. but alſo at Common Law, in reſpe& of that very high Value which 
=_ formerly ſet upon that Bird. W ; 
. 24. As to the fifth Point, viz. How for the Goods taken away See 1 H. H. 
cht to belong to another; it ſeems agreed, That the taking of Goods f. C. 5 t 
5 B b where- fro. Cor. 150. 


H. P. C. 67. whereof no one had a aner at the Tie, cannot be Felony; ; «nd 1 
22 1 fore, That he who takes away Treaſure-trove, or a Wreck, Waif, or Str, 
.F. C 25. b. before they have been ſeized by the Perſons who have a Right thereto, is ne 8 
= oy; - guilty of Felony, and ſhall be only puniſhed by Fine, &c, 4 
3 Inſt. 5g Seck. 23. Neither ſhall he who takes a Fiſh in a River or oft g 
H. P. C. 57. Water, wherein they are at their natural Liberty, be guilty of F Felony, af „ 4 
Onen 20. he may be who takes them out of a Trunk or Pond, GWS. IA 
Seck. 26. Upon the be Ground it ſeems clear, That a Man canngl 1 
commit Felony ly taking Deer, Hares, or Conies, in a Foreft, Chu 
or Warren, or old Pigeons being out of the Houſe, Sc. But it is apreci 3 
That one may commit Larceny in taking ſuch or any other Cretu 
7 Co. 18, fore nature, if they be fit for Food, and reduced to Tameneſs, and knonſf yq 
by him to beſo; and it ſeems the moſt plauſible Opinion, That it j_l 
2 ATT. 95. Felony to ſteal wild Pigeons 1 in a Dove-houſe ſhut up, or Hares or Del -S 
* 28818. 59b. ; in a Houſe, or even in a Park, incloſed in ſuch a manner that h 
Bro. Coro. 92, Owner may take them whenever he pleaſes, without the leaſt Danger 
ks gy. . their eſcaping, in which Caſe they are as much in his Power as Fiſh iy 
3 Iaſt. ws Pond, or young Pigeons, or Hawks i in a Neſt, &c. in taking of wich 
110. for the like Reaſoh, it ende to be E Need, that Felony may be en Ta 


18 H. 8. 2. a. b. mitted. 
Palt. ca. 92. 


Sect. 27. Alſo it ſeerns har That one may commit Felony by li 3 
H F. C. 63. away Swans marked or pinioned, or thoſe which are rr if they h 
* 6 i. F. C. kept in a Pond or private River; neither do I fee why it is not as mud 
7 Co. 17, 18. Felony to ſteal the Eggs of ſuch Swans or Hawks, as it is to ſteal thi _ 
40 S. eg young Ones, unleſs it be becauſe 11 H. 7. 17. has appointed a leſs Punib A 
3 Int. 10g. ment for this Offence. 36 Rt 
ſeem contrary. Se, 28. However, there is no Doubt but that the Taking of Domeſzif 
" 3 Beaſts, as Horſes, Mares, Colts, Sc. or of any Creatures whatſoew 
| 9. which are domitæ Nature, and fit for Food, as Ducks, Hens, Geele, Tu: 
keys, Peacocks, or their E , or youn Ones, may be Fay. 51 
S.P.C.25, Seck. 29. Alſo it is fad, That 2 may be Felony in AM" Good 
5 2 p16, the Owner whereof is unknown, in which Caſe the King ſhall have t. 
Dal. cz. 103. Goods, and the Offender ſhall be indicted from taking Bona cujuſdam I. 
* P. 91 67. minis ignoti; and it ſeems, That in ſome Caſes the Law will rather fein 
. e ach where in Strickneſs there is 8 than ſuffer an 8.580% 
7 Ed. 4. 4. b. eſcape; and therefore it is ſaid, That he who takes away the Goods af, 
8 Pb. 0 5. Chapel, or Abbey, in Time of Vacation, may be indicted | in the fd 3 
Pal. ag z. Caſe, for ſtealing Bona Capellz, being in the Cuſtody of ſuch and fuk 1 
1 2 1 and in the ſecond, for ſtealing Bona Domus & Eccleſæ, &c. and a {il Y 
= therefore it follows, That he who ſteals Goods belonging to a Pariſh-Chural8 © | 
H. H. P. C. may be indicted for ſtealing Bona Parochianorum ; and it hath 2 57 + 
SIS. judged, That he who takes off a Shrowd from a dead Co may be 1-8 
4. mg 4 55 dicted as having ſtoln it from him who was the Owner N when it u 
H. P. C. 67. put on, for a dead Man can have no Pro hp 
_ N P geh. zo. And there is a ſpecial Caſe wherein it is ſaid, That will 
„H. 6.43.2. may commit Larceny by taking of Things, whereof the abſolute papel f 
5 Hl. 7. 18. b. is in himſelf; as if A. deliver Goods to B. being a Tailor, or Car" 
* Coro. 45. Sc. and afterwards, with an Intent to make him anſwer for them fraud 5 I 
Cro.Bliz.cz6. lently and ſecretly take them away; for B. had a ſpecial Kind of Proper! 
S.P.C. 26.A. in the Goods ſo delivered to him, in reſpect whereof, if a © Stranger t 
= i10- ſtoln them, he might have been indicted generally as havin ſtoln / 
Dale. 3 Goods, and the Injury is altogether as great, and the Fraud as ba W 6 b | 
0 55 they are taken away by the very Owner, 2 
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Chap: %% f Ruble. 53 
1. As to * det Point, viz, of what Value the Goods ſtoln * 22 Ai 1 
be, ir they be but ef the Value of 12 d. or under, the Offence can 1 
but Petit Larceny. = Coro. 84, 
8. P. C. 24. H. K. ; Real Re. 58; bad. &. ion 1 Inf. 169 Kap bs. * Ley. 


Sect. 32. Yet if two Perſons; or more, together, ſteal Goods a- Wr Cg. 
Ibove the Value of twelve Pence, every one of them is guilty of Grand H. _ 125 
ny, for each Perſon is as much an Offender as if he had been a- Crom. 36.a. 


lone. 
Seck. 33. Allo it © ſeems the current Opinion of all the did Books, 4 Yo C. 24: 
hat if one at ſeveral Times teal ſeveral Parcels of Goods, each under 1 75 Hl. P. c. 
the Value of twelve Pence, but EY in the whole to more, from 
e fame Perſon, and be Wund guilty thereof on the ſame Indictment, he Tom. 36. a. 
all have Judgment of Death * for Grand Larceny; but this Seberity is H. P.C. 2 
eldom practiſed. 2 Keb. 719. 
in what Caſes ſimple Latceny' is excluded from the Benefit of the Clergy 
in de ſhewn hercafter in the ſecond Book, in the Chapter concerning 
+. < er 
8585 34. And now we are come to Petit Larceny; which ſeems to L. P. C. 65. 
pres with Grand Larceny in all the Particulars aboye-mentioned, except * * _ 
iy the Value of the Goods; ſo that where-ever an Offence would a- 
Wnount to Grand Larceny, if the Thing ſtoln were above the Value 
f twelve Pence, it 1s Petit L Larceny, + it be but of that Value or 
inder. 
Sec. 5. And if one - be indicted for ſtealing Goods to the Value of! Pro. Coro. 84 
en Shillings, and the Jury find ſpecially that he is guilty, but that the g. * C. 24h 
"If Goods are worth but ten Pence, he ſhall not have Judgment of Death, Dal ea. 101. 
ut only as for Petit Larceny: 2 26 4 
Ses. 36: It ſeems that all Petit Lareeny i is Felony, and conſequently 7 H. 8. 23. 
. equires the word Felpnicè, in an Inditment for it; yet it is certain, = Coro. 2. 
WThat it is not puniſhed with the Loſs of Life, or Lands, but only with 2. 1 H. H. p. C. 
e Forfeiture of Goods and Chattels, and d whipping, « or other corporal 530. 
Puniſhment, 


* 


| Dalt ca. 101. 
Of Robbery. 


g. . MI Wr or complicated Larceny is ſuch as hath a farther De- 

5 gree of Guilt in it, as being a Taking from the Perſon of a 

In, or from his Houſe. 

| Seb. 2. Larceny from the Perſon of a Man either puts him in Fear, 

and then it is called Robbery ; or does not put him in Fear, and then it is 

called barely, Larceny from the Perſon. 

Scr. 3. Robbery is a felonious and violent Taking away from the Per- H.P. C 71. 
don of another, Goods or Money to any Value, putting him: 1 in Fear. — 11 150 C. 


332. 
In 
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Ke receives my Money by. my Delivery, ether whilſt I am under the Terry ff 


| Dalt.cap.10o. Girdle of my Purſe, by Reaſon whereof it falls to the Ground, is 10 


Pudſey's Caſe. 
Crom. 34. 


Sty. Rep. 156. my Head, or robs my Servant of my Money before my Face, may be ir. 1 


of Robbery, 


-Bookr 


ol 

"2 tat the Explication Re”, 1 ſhall conſider this e fillowing Particulan: as 
What Taking away will ſatisfy che Word Cepit i in an Ban F 

for this Offence, _ 8 
What ſhall be ſaid to be a Taking away from the Perſon. ID I 3 | 

. What kind of Taking ſhall be faid to be violent. e 

W + In what Reſpects Robbery differs from other Larcenies. 2 ® 


, SF. 6 A5 $0.hs firſt Point, VIS. What Taking away. will fatisfy. te rn 
H. 8 PS; Word Cepit in an Indictment 197 Robbery ; it ſeems clear, That he wh, 
44 23. 4 
Dalt. cap. ioo. Of his Aſfault, or afterwards while I think my ſelf bound in Conſciena 
VT C. 27. f. to give it him by : an Oath to that Purpoſe, which in my Fear I was compel. | 
3 Inſt 34 led by him to take, may in the Eye of the Law, as properly be faid to take 
Fie.Cor.464- it from me, as he who n Wes it out of my Pocket with bis own þ 

Hands. | 
r 69. Seck. 5. Neither can ji who has once - advallty compleated the Offen 
3 by taking my Goods in ſuch a Manner into his eben, afterwards bool E 
it by any Re-delivery, GWS. ; 

8. P. c. 27. . Sec. 6. But he who only attacks me in order to rob me, but does net | 


N 2 take my Goods into his Poſſeſſion, though he go ſo far as to cut off th 


11 Ls guilty of Robbery; but highly puniſhable by Fine and BT * 

. 32. © for ſo enormous a Breach of the Peace. [371 WE 
2 Sect. 7. Yet in ſome Cafes a Man may be aid to 108 me, where h n Wy 

Truth he never actually had any of my Goods in his Poſſeſſion; as when 

H. H. P. C. J am robbed by ſeveral in one Gang, and one of them only takes my Mo. 
Cem. 3 3. b. ney, in which Caſe, in Judgment of Law, every one of the Compan 

ſhall be faid to take it, in reſpect of that Encouragement which they git 

to one another, through the Hopes of mutual Aſſiſtance in their Enterpriz: 

1 And. 116. Nay, though they mils of the firſt intended Prize, and one of them after; 

wards ride from the reſt, and rob a third Perſon in the ſame High- 

Dalt.cap.100. without their Knowledge out of their View, and then return to them, l 

tl. P. C 72. are guilty of Robbery, for they came e with an Intent to rob, ad 

5 8. 25 *9- to aſſiſt one another in ſo doing. - 

Sec. 8. As to the ſecond Point, viz. What ſhall be ſaid to be a Th 

ue” away from the Perſon ; not only the taking away a Horſe from a Ma 

whereon he is actually riding, or Money out of his Pocket, but alſo i 

Taking of any Thing from him openly and before his Face, which is ur- 

S. F. C. 27.4. der his immediate and perſonal Care and Protection, may properly enough 

8 35" be ſaid to be a Taking from the Perſon : And therefore he who having fil 

3 Inſt. 6g. aſſaulted me takes away my Horſe ſtanding by me, er having 1.4 me n 
Fi 7 "4 Fear, :drives my Cattle in my Preſence out of my Paſture, or takes up m 
"a Purſe which in my Fright I caſt into a Buſh, or my Hat hich fell Fon = 

a 613 dicted as having taken ſuch Things from my Perſon. [38 = 
or Seck. 9. As to the third Pont, VIZ, What kind 5 e all x Þ 

ſaid to be violent; where-ever a Perſon aſſaults another with ſuch Ci | 


: H. H. P. C. cumſtances of Terror as put him into Fear, and cauſes him by Reaſon 0 x 

15 "444 my ſuch Fear to part with his Money, the Taking thereof is adjudged Rob e 

bery, whether there were any Weapon drawn or not, or whether the Peron 1 = 

Crom. 34. b. aſſaulted delivered his Money upon the other's Command, or alterwe i en 


— gave it him upon his ceaſing to uſe Force, and begging an Alms ; for * 
: wi 2 Þ 1 


e, 0 Lena from te Pen, 7 
I Sas put into Fear by his Aſſault, and gives him his Money to get rid . K. H 
1 SB. 1 ſome have gone ſo far as to hold, That if a Man, 
eeting another going with his Goods to Market in order to ſell them, com- 


him to ſell them to him againſt his Will, he is guilty of Robbery, Crom. 34. b. 
3H dough he give for them more than they are worth: But perhaps this O- B. 1505 

nion is too ſevere; becauſe the Grievance to the Party ſeems rather to 
WT occcd from the Perverſeneſs of his Humour, than from any real Injury 

ne to him; and there ſeems to be no ſuch Enormity in the Intention of 
e Wrong-doer, as is implied in the Notion of Felony. 


_ 5:2. 11. However it is certain, That the Claim of Property, in the K. F. . 


© ; 2 . 0 — 
ing taken away, without any Colour, is no manner of Excufe. II. P. C. firſt 
2s to the fourth Point, vi. In what Reſpects Robbery differs from o. Edition 62. 


er Larcenics. f 5 

d. 12. I. No other Larceny ſhall have Judgment of Death, unleſs 8. P. C. 27.4 

e Thing ſtoln be above the Value of twelve Pence; but Robbery ſhall 3 
Ve ſuch Judgment, how ſmall ſoever the Value may be of the Thing H. P. C. 74. 

en away. | ae 9. +3 L 

Sec. 1 6 II. Other Larcenies whether from the Perſon or not; ſhall H. P. C. 74. 

pt be ſuppoſed to be done with Violence or Terror, but Robbery is al- Een * 6. 

gays laid as done on an Aſſault with Violence, and putting the Party in * 

ear, which is properly thus expreſſed in an Indictment, =—— 4 Per- 

na J. S. violenter & felonice cepit & aſportavit in magnum prædicti J. 8. 

rrrorem. e ; 5 

cc. 14. III. But they all agree in this; That the Offenders had the 

nefit of the Clergy. at the Common Law, but many of them are at this 

ay excluded in many Caſes by Statute; for which ſee the Chapter in the 

cond Book concerning Clergy; | 


Of Larceny from the P erſon. 


ect. 1 2 from the Perſon of a Man without putting him in Fear, 
is either done privily without his Knowledge, (in which Caſe 
bs excluded from the Benefit of the Clergy by 8 El. 4.) or openly and 
owedly before his Face; as if one take off my Hat from my Head, and Dy. 224. 
n away with it, or come into my Shop and cheapen Goods, and run a- FE 3% .. 
y with them without paying for them, which is agreed not to be H. P. "9334 
2 obbery, and as it ſeems is more properly indictable as a Treſpaſs than 74-75-. 
ny, unleſs the Offerider were either unknown, or immediately fled the 2 5155 
ontry if he were known ; otherwiſe I have a Remedy againſt him in the a #157 N 
A dinary Courſe of civil Juſtice; and it ſeems rigorous to make ſuch Offences 276. 
| os probably may ſufficiently be provided againſt by more gentle 
| Se. 2. However it is certain, That all open Larcenies from the Perſon 
_ ithin the Benefit of the Clergy, except ſuch as are committed in a 
3 welling-Houſe, &c. to the Value of forty Shillings, from which it is ta- 
"BF" by 12 Ann. 7. ee ee 
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40 Al. 25. 
3 Init. 115. 
S. P. C. 10. b. 


H. P. C. 77. 


28 Hf. 8. c. 15. 
Inſt. 112. 
H. P. C. 77. 


3 Inſt. 112. 


wn! 9 ©... of the 
| (OR H.P. c. 75. f f 8 El. 
e Sc. in exact Purſuance of the Words o 4. 


1 Of Piracy. Bock i 
gect. 4 Alſo a private oo from the Perſon ſhall have the Benet A 
ler ark op it be laid in the Indictment as done clam and Leere 3 


Sec. 4. And no ſuch Larceny ſhall have Judgment of Death but only | 1 


. Dat cap. ic. ag of Petit Larceny, if the Jury find the Offender guilty under the Value 
„ of twelve Pence; for the Statute does not alter the Nature of the Offence, 
|, Tn or make that Capital which was not ſo before, * __ * the Off. Y 
W der to the — of the r NN Law. | JH 


- CR 
_. 
_ > - 

Fa 


H. P. c. 76. Se. 1. THE other Branch of compliant Larceny, i is that which z If 


have a higher Degree of Guilt than ſimple Larceny, yet I do not find it d 
ſtinguiſhed from it by the Common Law, either as to the Circumſtance z.þ 
bove mentioned, which are nn to conſtitute the Offence, or as to te 
Puniſhment. 


Clergy in many Caſes by ſeveral Acts of Parliament, which I ſhall pat 
cularly conſider in the ſecond Book in the ao a concerning CORE 


Sell. 1. To what has been ſaid concerning ſuch Larcenies as are rub 


Offence by the Civil Law. [40] 


CHAP. XXXVIL 
0 Larceny from the . 


from the Habitation of a Man, which though it ſeem vo | 


Sed. 2. However it is at this Day excluded from the Benefit of te 


CH AP. XXXVII. 
O Pirach. 


nies by the Common Law, it may not be improper to a 
ſomewhat concerning Piracy and Depredation at Sea, WHICH is a capiti EF - 


Sect. 2. It is faid, That before 25 Ed. 3. this Offence was puniſtel i 1 
Common Law as Petit Treaſon, if committed by a Subject, and as Fel 
if committed by a Foreigner: However it ſeems agreed, that after that Wal 
tute by which all Treaſon is confined to the Particulars therein ſet down, : 
was cognizable only by the Civil Law. EY 

Sect. 3. But this proving very inconvenient, becauſe by that Lav 9 "| 
Offender. ſhall have Judgment of Death, without his own Confeſſion, of iP 
rect Proof by Eye-Witnefles, it was enacted by 28 H. 8. 15. That all Ee Y 
and Robberies, &c. upon the Sea, or in any Haven, River, Creek, or Place, ie] | | 
the Admiral or Admirals have or pretend to have Power, Authori ty or J 3 
diction, ſhall be inquired, tried, heard, determined and judged i in ſuch Shire 1 
Places in the Realm, as ſhall he Enitted by the King's Commiſfon or Cammiſu 1 
to be directed for the ſame, in like Form and Condition, as if any fuch Of" 
or Offences had been committed or done in or upon the Land and ſuch Cm 8 


 foons Al be had under the King's Great Seal, directed to the Admiral or 1 3 
2 ful 


Of Piracy. 
us, or to bis or their Lieutenant, Deputy and Deputies; und to three or 
Er ſuch other ſubſtantial Perſons, as ſhall be named or appointed by the 
„ Chancellor of England for the Time being, from Time to Time, and as 
f+ as Need ſhall require, to hear and determine ſuch Offences, after the com- 
non Courſe of the Laws of this Land uſed for Felomes and Robberies, &c. 
Lone and committed upon the Land within this Realm. 5 . | 
Ses. 4. And it is farther enacted by the ſaid Statute, That if any Perſon 
„ Perſons happen to be indicted for any ſuch Offence done, or hereafter to be 
Lone, upon the Seas, or in any other Place above limited, that then ſucb Order, 
Proceſs, Judgment and Execution, ſhall be uſed, had, done and made, to and 
Woainſ every ſuch Perſon and Perſons ſo being indifted, as againſt Felons, &c. 
or any Felony, &c. upon the Land, by the Laws of the Land is accuſtomed. 
Ses. 5. And it is farther enacted by the faid Statute, That ſuch as ſhall 
be convict of any ſuch Offence by Verdict, Confeſſion, or Proceſs by Authority 
any ſuch Commiſſion, ſhall have and ſuffer ſuch Pains of Death; Loſſes of 
Lands, Goods and Chattels, as if they had been attainted and convicted of 
ch Offence done upon the Land, and alſo that they ſball be excluded from the 
Benefit of the Clergy. 


hap. 37- 


* 


In the Expoſition of this Act it has been holden, 


Wake that which was before a Felony only by the Civil Law, now be- 
Some a Felony by the Common Law; for the Offence muſt ſtill be al- 

dged as done upon the Sea, and is no Way cognizable by the Common 
Law, but only by Virtue of this Statute, which by ordaining that in 
Wome Reſpects it ſhall have the like Trial and Puniſhment, as are uſed for 
Felony at Common Law, ſhall not be carried fo far as to make it alſo a- 


at it ſhall not be included in a general Pardon of all Felonies, which, 


Wruction. 1 N 
Sec. 7. From the ſame Ground alſo it follows, That no Perſons ſhall, 


the Principals are by the Statute of 28 H. 8. 
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sit was before this Statute, to be expounded of no Felonies which are 
WWuch only by the Civil Law, ſhall continue ſtill to have the ſame Con- 


49 
7 


55 


See the Ch. of 
Clergy. | 


Sec. 6. I. That it does not alter the Nature of the Offence, ſo as to z Init. 112, 
H. P. C. 77. 


Free with it in other Particulars which ate not mentioned: And from hence Moore 756. 


Wt follows, That this Offence remains as before of a ſpecial Nature, and 3” 8 


5 


n Reſpect of this Statute, be conſtrued to be, or puniſhed as, Acceſſaries 3 Inſt. 112. 
o Piracy before or after, as they might have been if it had been made a _ 
elony by the Statute, whereby all thoſe would incidentally have been made 
Acceſſaries in the like Caſes, in which they would have been Acceſſaries to 
agg Felony at Common Law: And from hence it follows, That Acceſſaries 
Piracy being neither expreſly named in the Statute, nor by Conſtruction 
acluded in it, remain as they were before, and were triable by the Civil 
Law, if their Offence were committed on the Sea, but if on the Land, 
oo Law until 11 and 12 Will. z. 7. for 2 and 3 Ed. 6. 24. which provides 
ganſt Acceſſaries in one County to a Felony in another, extends not to 
Acceſlaries to an Offence committed in no County, but on the Sea; but 
sche faid Statute of 11 and 12 Will. they are triable in like Manner as 


F.C. 77s 
Fe 


_ 7.3. From the ſame Ground alſo it follows, That an Attainder for 3 Inſt. 112. 
eis Offence corrupts not the Blood, inaſmuch as the Statute only ſays that 

e ooffender ſhall ſuffer ſuch Pains of Death, Sc. as if he were attainted 
of a Felony at Common Law; but ſays not that the Blood ſhall be cor- 


12. 


Sect. 9. Vet it has been reſolved, That an Offender ſtanding mute on 3 Inſt. 114. 
¹Arraignment by Force of this Statute, ſhall have Judgment of Pain For: 
aue; for the Words of the Statute are, That a Commiſſion ſhall be Pl. 
oj | directed H. P. C. 78. 


Dyer 241. 
„308. 


100 


3 Inſt. 112. 
8. P. C. 114. a. 


1 Rol. Re. 175. 


Moore 756. 
1 Rol. Re. 175. 
e 
3 Inſt. 113. 


| or State, or Pretence of Authority from any Perſon whatſoever, ſuch Offendr lf 


 mander or Maſter of any Ship, or any Seaman or Mariner, ſhall in any Plat 


the Land, and conſequently that the Taking of an Eriemy 8 Ship by nl 


mit any Piracy or. Robbery, or any Act of Hoſtility, againſt other his Majeſty 1 


"5 
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of Piracy. Book! 
uirrcted, &c. to hear and determine fuch Offences after the common. Sunk i | 
the Laws of the Land, &c. 

Seck. 10. II. It has been holden, | That the Ink for this Offenc 
muſt alledge the Fact to be done upon the Sea, and muſt have both the 
Words Fehnicd and Piraticè: And that no Offence is puniſhable by Vir. 
tue of this Act as Piracy, which would not have been Felony if done « 


Enemy, is not- within the Statute: | Mi 
SeeZ. 11. III. It is agreed, That this Statute extends not to Offenes AF 
done in Creeks or Ports within the Body of a County, becauſe they ar, 
and always were, cognizable by the Common Law. 
Seck. 12. It is enacted by 11 and 12 Wil. 3. 7. which was continu 
by 1 Georg. 25. for five Years, and from thence to the End of the nen 
Seſſions of Parliament, That al Pi racies, Felonies and Robberies committed in | ] 9 
or upon. the Sea, or in any Place where the Admiral has Juriſdiction, may i: 
tried and determined at Sea or upon the Land, in any of his Majeſty's Iſland, 
or Plantations, &c. to be appointed by the King's Commiſfion under the Great Sed, 
or the Seal of the Admiralty, directed to any of the Admirals, &c. and ſuch Perjm | 7 
and Officers by Name, or for the Time being, as his Majeſty ſhall think fit, — % 
ſhall have Power jointly or ſeverally, by Warrant under Hand and Seal of any if 
them, to commit any Perſon againſt whom Information of any ſuch Offences hal =_ 
be given upon Oath, and to call a Court of Admiralty, which ſhall conjift of 
ſeven Perſons at the leaſt, and ſhall proceed in the Trial of the ſaid Offender, 
accord. ng to ſuch Directions as are ſet forth at large in the 0 Statute. 
. Set. 13. And it is farther enacted by the faid Statute, Par. 8. That if a 
of his Majeſty's natural born Subjects or Denizens of this Kingdom, ſhall con. 


Subjects upon the Sea, under Colour of any Commiſſion from any foreign Prin: 


and Offenders, and every of them, ſhall be deemed, adjudged; and taken to 1 
Pirates, Felons and Robbers ; and they and every of them being duly convitt 
thereof, according to this 48, or the aforeſaid Statute of King Henry th 
Eighth, ſhall have and ſuffer fuch Pains of Death, Loſs of Lands, Goods ani 
Chattels, as Pirates, Felons and Robbers upon the Seas ought to have and ſuffer 

Sect. 14. And it is farther enacted by the ſaid Statute, That F any Com 


where the Admiral hath Furiſdiction, betray his Truſt and turn Pirate, En. 
my or Rebel, and piratically and feloniouſiy run away with his or their Ship « 1 
Ships, or any Barge, Boat, Ordnance, Ammunition, Goods or Merchandizes, T a 
weld them up voluntarily to any Pirate, or bring any ſeducing Meſſage fri 4 WW 


any Pirate, Enemy or Rebel, or conſult, combine, or confederate with, or d. 


tempt or 7 to corrupt, any Commander, 'M, aſter, Officer or Mariner 1 1 
yield up or run away with any Ship, Goods or Merchandjze, or turn Pirate, u 

go over to Pirates, or if any Perjon ſhall lay violent Hands on his Commandn, 
whereby to hinder him From fighting in Defence of his Ship and Goods cum. 


mitted to his Truſt, or that ſhall confine his Mafter, or make or endeavu 


to make a Revolt in his Ship, ſhall be adjudged to be a Pirate, Felon and R. 
ber; and being convicted thereof, according to the Direction of this AF, ſou! 

have and ſuffer Pains of Death, Loſs of Lands, Goods and Chattels, as 7. 1 
rates, Felons and Robbers upon the Seas ought to "have and ſu Jager 1 

Sec. 1 5. And it is farther enacted by the ſaid Statute, That all and __ 3 
Perſon and Perſons whatſoever, who ſhall either on the Land or upon the Sea, Bt * 
wttingly or knewingly {et forth any Pirate, or aid and aſſiſt, or maintain, pro 1 vol 
cure, command, counſel, or adviſe any Perſon or Perſons whatſoever, to do g 15 
em; 


cap. 38. Of Burglary. | © 
uit any Piracies or Robberies jos 4 Seas; and ſuch Perſon or Perſons 
1] + hereupon do or commit any ſuch Piracy or Robbery, then all and every 
th Perſon or Perſons whatſoever, ſo as aforeſaid, ſetting forth any Pirate, or 
ing or aſſiſting, maintaining procuring, commanding, counſelling or adui- 
no the ſame, either on the Land or upon the Sea, ſhall be adjudged to be Acceſ- 
—_ ſucb Piracy and Robbery done and committed : And further, That after 
_ P:-:cy or Robbery is or ſhall be committed by any Pirate or Robber what- 
I ver, every Perſon or Perſons, who, knowing that ſuch Pirate or Robber has 
7 or committed ſuch Piracy and Robbery, ſhall on the Land or upon the Sea 
ceive, entertain, or conceal any ſuch Pirate or Robber, or receive or take 
7 is Cuſtody, any Ship, Veſſel, Goods or Chattels, which have been by any 
c Pirate or Robber piratically and feloniouſiy taken, ſhall be, by this Sta- 

„ lieuiſe adjudged to be Acceſſary to ſuch Piracy and Robbery: And that 
eb Acceſſaries to fuch Piracies and Rolberies, ſhall be enquired of, tried, 

card, determined and adjudged according to the common Courſe of the. Law, 
cording to the ſaid Statute of 28 H. 8. as the Principals of ſuch Piracies 
4 Robberies may be, and no otherwiſe; and being thereupon attainted ſhall 
= /uch Pains of Death, Loſs of Lands, Goods and Chattels, and- in like 
anner as the Principals of ſuch Piracies, Robberies and Felonies, ought 
Jer according to the ſaid Statute of H. 8. which is declared to be in full 
orce, any thing in this laſt AF to the contrary. notwithſtanding. [41] _ 
Sd. 16. And by 4 Georg. 1. c. 11. Par. 7. A Perſons who ſhall commit 
ofence for which they ought to be adjudged Pirates, Felons or Robbers, by 
1812 Guli. 3. may be tried aud gs hs for every ſuch Offence, according 
i the Form of 28 H. 8. and ſhall be excluded from their Clergy. 
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CHAP. XXXVIL 
Of Burglar . 


EA ND now we are come to Offences againſt the Habitation of a Man, II. P. C. 79. 


which are of two kinds: 22 Aff. 95. 
ou F350 3 ene apy MARC tt Bro. Cor. 93. 

Burglary | - SE IO ED | - 3 G93 
e urglary. | e e 8... 30. a. 
2. Arſon. | LE OHH nee 1027 Uri if Dalt. cap. 99. 


| . CTC Eyed | Crom. 31. a. 
= 5:7. 1. Burglary is a Felony at the Common Law, in breaking and en- 1 H. H. P. C. 
rring the Manſion-Houſe of another, or (as ſome ſay,) the Walls or Gates HN. p. c. 
= : walled Town in the Night, to the Intent to commit ſome Felony 366. 
chin the ſame, whether the felonious Intent be executed or not. 


For the better Underſtanding whereof, I ſhall conſider the following 
OT ff. 7 et 99ot oy: 121 

1. What ſhall be accounted Night- time for this Purpoſe. 

2. Whether there muſt be both an actual Entry and Breaking. 

3. What Breaking is ſufficient. 197 

4. What Entry. 2 E 1 

5. In what Place this Offence may 


o 


„ 


ay be committet. rm | 
. What Degree of Guilt is required in the principal Intention. S. P. C. 30. a. 


| r E 7 J. J lt. a alt fri ö 
1 ved. 2. As to the firſt Point, viz. What ſhall be accounted Night- = E C 79- 
ie for this Purpoſe ;; there are ſome Opinions, That Burglary may be 3 l. 4 


nmmitted at any Time after Sun-ſet, and before Sun-riſing; but it ſeems Crom. 32. 4. 


the much better Opinion, That the Word Nocfanter, which is preciſely TI = P. C. 


D d neceſſary 550, 551, 


102 


Dal. cap. 99. 


Crom. 32. a. 


Dyer 99. a. 
OY 30. as 
3 Inſt. 64. 
H. P. C. 80. 

1 H. H. P. C. 


551,55 55559. 
Con. Dalt. 


cap. 99. 
Crom. 31. b. 


3 Inſt. 64. 
H. F.C. $0. 
1 H. H. P. C. 


33% 236 


H. P. C. 80, 
"AS. 


Con. Dal. 99. 


Crom. 34. a. 
ei. 
Dalt. cap. 99. 
1 And. 115. 

H. P. C. 80. 
Dalt. cap. 9. 
Savil 47- 


Dal. cap. 99. 
Kelvnge 67. 
H. . t, 
82. 

Hutt. 20. 


Crom. 32. a. 
Con. 1 And. 
115. 


Kelynge 42. 
Kelynge 63. 


8 
alt. cap 

H. F. C. 379 
1 H. H. P. C. 
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neceſſiry in every Indiftment for this Offence, cannot be —_— in if 


trary, there ſeems to be no good Cauſe to doubt but that both are 1, ff 


or draw any thing out of a Houſe through à Doot of Window whig 


Sc. or if having entered by a Door which he found open, or having lui 
Door; or if he had come down by the Chimney: (in which Caſe wa. 


ken ; yet it was as much incloſed as the Nature of the Thing wou 


tending to have Buſineſs with the Owner, and being by that Means let in 


the Inhabitants, they were guilty of Burglary ; for there cannot be a rent I 
 Aﬀeont to publick Juſtice, than to make Uſer of legal Proceſs as a Stale fu 5 
ſuch villanous Pu OE I and therefore the whole Act is eſtermed 1 f 


ab initio. 


2 


Of Binglary. * *Bookif 
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leg al Senſe, if 10 appear upon the Evidence, that there was ſo mud 
Doy-light at the Time, that a Man's Gountenative might be diſecrngf 4 


wy” [42] 
As to the Wess point, vix. Whether dere muſt be bull 


an wa and Breaking ; notwithſtanding ſome looſe Opinions to the on 1 


quired to compleat this Offence, fot the Words, fregit and intruvit, 8 7 J 
both of them preciſely neceſſary in the IndiQtraent, both muſt be fate 
And 2 fortiori therefore there can be no Burplary, where there is nete 
of them; as if on a bare Affault wb a Houſe the Owner fling out 1 
Money. 

Sec. 4. As to the third Point, vis. What Breaking is fuffitient; if '4 
ſeems agreed, That ſuch a Breaking as is implied by Law in every anal 
ful Entry en the Poſſeſſion of another, whether it lie open or be indo IF 
and will maintain a common Indictment, or Action of Treſpaſs 91 
clauſum fregit, will not ſatisfy the Words Pelonics & Burgiariter fro 
except in ſome ſpecial Caſes, in which it is accompanied with ſuch Citum 
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Nances as make it as heinous as an actual Breaking: And from — 8 


follows, That if one entet into a Houſe by a Door which he finds op 
or through a Hole which was made there before, and ſteal Gods, & 


were open before, or enter into a Houſe by the Doors open in the D- 
time, and lie thete till Night, and then rob and go away, without biel} 
ing any Part of the Houſe, he is not guilty of Burglaty. But it is cer 
That he would have been guilty thereof if he had opened the Window, ol 
unlocked the Door, or broke a Hole in the Wall, and then had enter! 9 


in the Houſe by the Owner's Conſent, he had but unlatched a Oban | 
it might be ſaid, That the Houſe was open there, and ſo not aca wh | 


And according to ſome Opinions, he would have been in like Manner i EF 
ty, if upon an Aſſault made by him upon the Houſe, with an Intent 1 91 1 | 
rob it, the Owner had opened the Door in order to drive him off, anl E | 
thereupon he had entered: (in which Caſe, as ſome ſay, the opening * tl 1 
Door by the Owner, being occaſioned by the felonious Attempt of th 3 
other, is as much imputable to him as if it had been Oy _ by tb] 4 
own Hands.) [43 
Sect. 5. And SN has alſo been beidloed. T hat ene Guest bebe 


came to a Houſe with an Intent to rob it, and knocked at the Door, pr L 


rifled the Houſe, they were guilty of Burglary : Alſo it hath been adjudg, J 3 
That thoſe were no leſs guilty, who, having a Deſign to rob a Ho | 
took Lodgings in it, and then fell on the Landlord and robbed him; i 
the Law will not endure to have its Juſtice defrauded by ſuch Evaſion. 
And for the like Reaſon, 4 2 fortiort, it has been refolved, That ie 
Perſons, intending to rob à Houſe, raiſed a Hue and Cry, and prevalei I 1 
with a Conſtable to make a Search in the Houſe, and having got in ll 
that Means, with the Owner's Conſent, bound the Conſtable, and robbe 
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Chap. 38. Of Burglary. 10 
1 Seck. 6. It is recited by 12 Aunæ, 7. That thert lud been ſome Doubt, Af 
er ber tbe entring into 4 Meanjion-Houſe, without breaking the ſame, with _ 
„ Intent to commit ſame Felony, and breaking the ſaid House in the Nigl - 
ne to get out, avere Burglary: And thereupon it is 1 und ned,, 
t That if any Perſon ſhall enter into the Manjfion of Dwellings Houſe of order e e 
Day or by Night, without breaking the ſame, with un Intent to commit Fe- 
t Yony, or being in of Houſe, ſhall commit any Felony; ond ball in the Nigbt. 


time break the ſaid Houſe to get out of the. ſume, 7 Perſon is, and fot be 
Laken to be, guilty of Burglary, and oufted.of the Benefit of Clergy, in the 
ne Manner as if ſuch Perſon had broken and entred be Jaid Tſp in the 
b INight-time, with an Intent p commit Felony: there, 


dect. 7. As to the fourth Point, vis. What Entry is ſufficient to this Dat ay 9» 


iWPurpoſe ; it ſeems agreed, That any the leaſt Entry, either with the whole, . And. 115. 
Wor but with Part of the Body, or with any Inſtrument, or Weapon, will 1 H. H. F. c. 
e atisfy the Word Intravit in an Indiftment of Burglary ; as if one do but Gal. . 7 


BY put his Foot over a Threſhold, or his Hand, or a Hook, or Piſtol, within 
Window, or turn the Key of a Door Which is ANG on the Inſide, or Crom. 32. a. 
Co diſcharge a loaded Gun _ a Houſe, Gc. [44] e 20 361 Fen TIS 
Soe. 8. Nay, it is certain, That in ſome Caſes one rangi: be gullty or 
WBurglary, who never made any actual Entry at all; as where divers come H.H.P.C 
o commit a Burglary together, and ſome: ſtand to watch in adjacent Places, — . | 
nd the others enter, and rob, &c. for in all ſuch Cafes, the Act of one 18 H. C80, 81. 
in judgment of Law the Act of all. 
Seck. 9. And upon the like Ground, it 0 difficult to find a Reto, 
hy a Servant, who, confederating with a: Rogue, lets him in to' rob a ow H. P. C. 
Houſe, &c. ſhould hot be guilty of Burglary as much as he; for it is 
clear, That if the Servant were out of the Houſe, the Entry of the other 
E | would be ad} oy to 1 his alſo; and what Difference 1 is there, when. he 
os in the Houſe ? 6 „ irc 
Sec. 10. As to Le Point, vi. In 0 1 this Offence may be 550. 
Wcommitted, it ſeems to be the current Opinion at this Day, That it can be 4 + m 2 
only in a Dwelling-Houſe, and that the Indictment for it muſt neceſſarily i H. P. 8.7 i 
Alledge the Fact in Domo manjionali. And Sir Edward Colt ſeems" to ſay, 5 


: WT hat the Breaking a Church, &c. is therefore Burglary, becauſe the in 2 . 


Dal cap. 99 


more ancient Authors to countenance this Nicety; for the general Tenor of Bro. Coro. 93. 
the old Books | ſeems. to be, That Burglary may be committed in breaking fg 2 5 4 
Houſes, or Churches, or the Walls, or Gates of a Town. And Staunforde 27 Aſſ. 38. 
and Anderſon mention Precedents of Indictments of Burglary * in Domo, 8 8 we 
WJ without adding Manfionali: However the conſtant. Courſe of late Prece- Poph. 42 
(Cents and Opinions makes it certainly a very dangerous if not an Incurable, 1 H. H. F. C. 


pr. 
boy : Fault, to omit; the Word Manſionalis in an Indictment of Burglary in a e | 
ded Houſe ; and therefore without Queſtion, it ought. always to be inſerted Glef. Verb. 


where the Truth of the Caſe will bear it. But ſure it cannot be neceſfary or 2 * 


proper to have any ſuch Word in an Indictment of Burglary in a Church, 1 H. H.P.C. 
9 which, by all the Books above cited, ſeems to be taken as a diſtinct Bur- 8 56. 


glary * that in a Houſe. 51 : 3. b. 


| dwells but for Part of the Year, or a Houſe which one lias hired! to live oe 660. 
In, and brought Part of his Goods into, but has not yet lodged in; or a 4 &. _ FR 
Chamber i in one of the Inns of Court wherein a Perſon. uſually lodges, or Cro. Car. 474. 
a Houſe which a Man's Wife hires without his Privity, and lives in by her- . 
ſelf without him, may be called his Dwelling-Houſe; and will ſufficiently Kelynge 54. 
ſatisfy the Words Domus manſionalis in the Indictment, whether any Perſon ! * Fan i $466 
were aCtually therein, or not, at the Time of the Offence. J Ara 2 


Sec. 12. 


I Church is the Manſion-Houſe of God: But I can find nothing in the Brad. 144. b. 


Se, 11, * However it is agreed by all, That a Houſe ED De 4 Man H. P. C. — 


” 


oa 


3 Inſt. 64. 

Dalt. cap. 99. 
Bro. Cor. 1 80. 
Crom. 32. b. 


. 1 H. H. P. C. 
. e ai 2555, . 


Kelynge 27, 
5 2, 83. 


1 H. II. P. C. 
Tg Kelynge 


in it. And as to the Objection, That he goes into the Houſe by the fame! 
Door with the other Inhabitants, and therefore is but an Inmate, and 


Kelynge 83. 


U. P. C. 83. 
H. H. P. C. 
557.558. 


. 
83: 
22 Aﬀl. gg. 
Bro. Coro. 93: 
Palt. cap. 99. 
Crom. 31. 


Py. 99. Pl. 58. 
Paliſ. 22. 
3 Inſt. 65. 


from the Houſe, it ſeems that it his not been uſual of late to proceed 1 ; f 4 


any Part thereof, and a Burglary be committed in any of their A 
lay the Offence in Domo manſionali of ſuch Lodger; for it ſeems to be 3. 


. that he has a certain Intereſt in it? For ſo long as it is ſevered by the Leaſe | 


| fionali of ſuch Perſon. 


in the Day-time only, it ſeems that a Felony therein cannot be alledged in 


Of n Bock 1 

Seck. 12. Alſo all Out-Buildings, as Barns; Stables, Dairy-Houſes, . 4 
e to a Houſe, are looked upon as Part thereof, and conſequenth 1 
Burglary may be committed in them; but if they be rer more t ance 


. gainſt Offences: therein as Burglaries. 1 
Sec. 13. If ſeveral Perſons dwell in one | Houſe; as Gervais Get = 
or Tenants at Will, or otherwiſe: having no fix'd and certain Intereſt”; in 


ments; it ſeems Clear; that the Indictment ſhall la ay the” Offence in the 9 
Manſion-Houſe of the Proptietor, Sc. But if one hire a diſtinct Apart. nn 
ment in a Houſe for his Lodging for a certain Time, and a Burglary b 
committed therein, I can ſee no good Reaſon why the Indictment may n 


greed, That an Indictment for a Burglary committed in a Chamber in on: 
of the Inns of Court, may lay the Offence in Domo manſionali of the Owner 
of the Chamber; and why may not ſuch an Apartment, with as much Pro. Wl 
priety be called the Manſion-Houſe of him that takes it, during the Tim: 


it ſeems in the Eye of the Law to be as diſtinct from the other Parts of 
the Houſe, as if the Perſon who rents it, had a Freehold or Inheritance 


the whole ought to be confidered- but as one Houſe; I anſwer, That k 
muſt have ſome Way to his Apartment as incident 'to his In tereſt in it, 
and that ſuch Way lying through a Door which is common to him with 
others, doth not make the Apartment itſelf in any Reſpect leſs his own, 
than a Way through a Door belonging to himſelf only would han 


Se. 14. And if the Law be ſo in this Caſe it ſcems to me very rer 
ſonable alſo, That if ſuch a Lodger take alſo a Cellar in the ſaid Houſe, 
Burglary committed in ſuch Cellar, may be alledged in Domo manſionali o 
the Lodger, whether the Cellar had any Communication with the Houk: 
or not; for ſince it ſeems to be agreed, That a Barn or Stable, or other 
Out-Building near to a Houſe, ſhall be looked on as Part thereof, why 
ſhould not ſuch a Cellar have the like Eſtimation ? ? Sed ve, for Kehng 
ſeems to incline to a different Opinion. 

Sect. 15. However it is agreed by all, That if one hire a Part of :\if 
Houſe to lodge in, which is actually divided from the reſt, and have a Don i 
of its own to the Street, a Burglary therein our be alledged in Domo mat 1 


Sect. 16. But if he had taken it as a Shop or Work-houſe for bis Uk 4 


a Manſion-Houſe ; not of him that lets it, becauſe it is ſevered: by tis F< 
Leaſe from. that Part of the Houſe which belon gs to him, nor of him 9 4 
whom it is let, becauſe he takes it not to lodge in. [46] | +1 
Sect. 17. From what has been ſaid it clearly appears, That no Burglan 14 
can be committed by breaking into any Ground incloſed, or Booth, or Tent, 
Sc. for there ſeems to be no Colour 4 any Authority: ancient or moderi, i 
to make any Offence Burglary that is not done either e ſome Houl, * 
or Church, or the Walls, or Gates of ſome Town. 3 
Se. 18. As to the fixth Point, vi. What Degree of Guilt 1 2 1 
in the principal Intention of the Offender, it ſeems clear, That there c 
be no Burglary but where the Indictment both exprefly alledges, and the 
Verdict alſo finds, an Intention to commit t ſome e ; for if it reg. 5 


bp 3 ne 0 105 


only to commit a Treſpaſs, as to beat the Party, Kelynge 30. 
t the Offender meant only to * paſs, as 1 my | 37 H. p̃. C. 83, 84. 
.. he is not guilty of Burglary. However, it ſeems much the better . 
| "i That an Intention to commit a Rape, or ſuch other Crime which Con. Dalt. 
made Felony by Statute, and was a Treſpaſs only at Common Law, will ps obs 
ea Man guilty of Burglary, as much as if ſuch Offence were a Felony Infra Ch. 4. 

common Law, becauſe where- ever a Statute makes any Offence Fe- * 1 5 * 

, 3 | 5 ; ies at a 
Soy, it incidentally gives it all the Properties of a Felony at Common 362 

1 aw. 7 


2 ry > "_ VO. © bd 4 * 1 2 n » 3 — 2 


CHAP. XXXIX. 
O Arſon. 


. RSO N is a Felony at Common Law, in mal ieiouſſy and voluntarily H. H. P. C. 
burning the Houſe of another by Night or by Day. 3 = * 


| 1 | hr | ——_ 1 , 

For the better Explication whereof IT ſhall conſider: 8. 8 36: | 

| | 3 Inſt. 66. 

| . 1 . . WE Dal. cap.105. 
1. What is ſuch a Houſe in which Arſon may be committed. 21 108; 


2. Whether this Offence may be committed in the Offender's own 11 Co. 29- 
Houſe, „„ x 

3. How much of the Houſe ought to be burnt. 

4. With what Degrees of Malice. n 


— 5-2. 1. As to the firſt Point, viz. What is ſuch a Houſe in which Ar- 3 Inſt. 67. | 
Won may be committed; it ſeems agreed, That not only a Manfion-Houſe, e - 
Ind the principal Parts thereof, but alſo any other Houſe, and the Out- 11 H. 7. 15 
zuildings, as Barns, and Stables, adjoining thereto; and alſo Barns full of Bro. Coro. 
Worn, whether they be adjoining to any Houſe or not, are fo far ſecured 43 C. 36. 
aw, that the malicious burning of them is Arſon ; and it is ſaid, That H. P. C. 86. 

n an Indictment they are well expreſſed by the Word Domus, without ad- 15 8 C. 
ing Manſionalis. 5 1 8 e 
Sec. 2. But it ſeems that at this Day the Burning of the Frame of a 1H. H. P. C. 
ouſe, or of a Stack of Corn, Sc. is not accounted Arſon, becauſe it can- 2 55 
ot come under the Word Domus, which ſeems at preſent to be thought 3 Inſt. 67. s 
eceſſary in every Indictment of Arfon ; yet it is ſaid, That anciently the |, , 6 
= : : | 3 Inft. 67. 
Burning of a Stack of Corn was accounted Arſon. And at this Day by 43 Britt. fo. 16. 
I. 13. it is Felony without the Benefit of Clergy, wilfully and of Malice to S. k. C. 36. 
urn or cauſe to be burned, or aid, procure, or conſent to the Burning of any _ 
>: Stack of Corn, or Grain, in the Counties of Northumberland, Cum- 
erland, Weſtmoreland and Durham. And by 22 and 23 Ca. 2. 7. it is Fe- 
yy, in the Night-time, malicioufly, unlawfully, and willingly to burn or cauſe 
be burned any Stacks or Ricks of Corn, Hay, or Grain, Barns, or other 
5, or Buildings, or Kilns, in any Place whatſoever : But the Offender 
a arcid Fudgment of Death by chuſing Tranſportation, and may be pro- 
cd againſt by any three / uſtices of Peace, according to the Method pre- 
bed iy the Statute, which is ſet forth more at large in Chap. 46. 
Sed. z. As to the ſecond Point, viz. Whether Arſon may be com- 
itted in the Offender's own Houſe, it ſeems clearly agreed, That one 1 Jon. 351. 
ad in Fee, or but poſſeſſed for Years, of a. Houſe ſtanding by it ſelf at Ce. Cs. 377 
. | E * 2 a Di- 
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pf «4 py C. Neighbour's, but in the Event burns his own only, is not guilty of Arſon. 
Br 5 for by the general Tenor of the Books ſpeaking of this Offence, it ſeen, 


fg + ; G8: of the Malice thereof, and the great Danger to the Publick which attend 
Kelynge 29. it, and the Offender may be ſeverely fined and impriſoned during the King, L 
Pleaſure, and ſet on the Pillory, and bound to his good Behaviour dur 4 = 

Life. | 1 

Sect. 4. As to the third Point, vis. How much of ſuch Houſe ought 9 
to be burnt, it ſeems to be clearly agreed, That neither a bare Intent, 

to burn a Houſe, - nor even an actual Attempt to do it by putting Fir! 

to Part of a Houſe, will amount to Felony, if no Part of it be bum; 

1 H.H.P.C. for the Indictment muſt have the Words Incendit & combuſſit : But it i 

HSC 5. certain, That if any Part of the Houſe be burnt, the Offender is guily] 

Dal. cap. 105. of Felony, notwithſtanding the Fire afterwards be put out, or g0 out of 

3 Inſt, 68. net. 1 27 ES} | LF | 

\ Sect. 5. As to the fourth Point, vis. With what Degrees of Mali 

ſuch Houſe ought to be burnt ; it ſeems clear, That if the Fire happend} 

through Negligence or Miſchance, it cannot make him, who is the unf. 

tunate Cauſe of it, guilty of Arſon; for the Indictment muſt alledge thi 

Offence to have been done Voluntariè ex malitid ſud praecogitatd & ful 

1H.H.P.C. nice. Yet if one maliciouſly intending only to burn the Houſe of 4 

59, 6% happen thereby to burn the Houſe of B. it is certain that he may be i 

H.P.C's 5. dicted as having maliciouſly burned the Houſe of B. for where a feloniou! 


IR 


j low. Com. Deſign againſt one Man miſſes its Aim, and takes Effect upon another, i : 
_ | ſhall have the like Conſtruction as if it had been levelled againſt him wil 
ſuffers by it. 14 
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GH AP; Sb 
Of Felonies by Statute. | 
FFENCES more immediately againſt the Subject, made capital b Y m 


Statute, and not reduced to any of the foregoing Heads, are fu 
as are committed ; | ; 2 


2. Againſt the Rights of Marriage, = 
3- Againſt the Members of a Man's Body. 3 
4. Againſt Records. 

5. Againſt Cattle. 

6. By Purveyor s. 

7. By Soldiers and Mariners. 
8. By Hunters. 
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d. 40. Of Feloujes" by (Statute. | 107 
9. By Forgers of falſe Deeds. 
10. By Gaolers. 


- 11. By Tranſporters of Sheep or Wool. 
12. By Servants. . | 


13. By Egyptians. 

4 By ud of Pow-dike. 2 FF 

15. By Treſpaſſers on the Borders, and Rioters. | 

16. By Bankrupts. 

1. By Counterfeiters of Bank-Notes, Exchequer-Bills, Stamps, South- 
_ 5c Bonds, Lottery-Orders, &c. 5 | 


In treating hereof, I ſhall firſt conſider ſuch Points as relate to them all 
 2cncral, and then deſcend to each Crime in particular, in the Order be- 
ore ſet down. 

As to what relates to them all in general, I will ſhew, 


1. Where an Offence ſhall be ſaid to be made Felony by Statute. 
2. What is incidentally implied in every ſuch Statute. _ 


| Sect. 1. As to the firſt Point it ſeems clear, That not only thoſe Crimes 1 H. H. P. C. 
which are made Felonies in expreſs Words, but alſo all thoſe which are de- la 2's 


treed to have or undergo 1 uae of Lite and Member by any Statute, 204. 


come Felonics thereby, whether the Word Felony were omitted or men- int. 434 


honed. J x: | Co. Lit. 391. 
Sc. 2. But an Offence ſhall never be made Felony by the Conſtruction Hob. 293: 
f any doubtful and ambiguous Words of a Statute, and therefore, if it Co. Lit. 391. 
e only prohibited under Pain of forfeiting all that a Man has, or of for- Hob. 279, 
citing Body and Goods, or of being at the King's Will for Body, Land, * 146. 
nd Goods, it ſhall amount to no more than a high Miſdemeanor, 8 
iſhable by Impriſonment, &c, 1 | vhs = 
| Se, 3. Alſo where a Statute makes a ſecond Offence Felony, or ſubject 1 H. H. P. c. 
oa heavier Puniſhment than the firſt; it is always implied, That ſuch 324685705: 
eccond Offence ought to be committed after a Conviction for the firſt ; from 4 2 4 
hence it follows, That if it be not ſo laid in the Indictment, it ſhall be Dy: 323. 
puniſhed but as the firſt Offence ; for the gentler Method ſhall firſt be tried, FI. 31. 
ME | | 1 Leon. 295. 
hich perhaps may prove effectual. | 
—_ -:7.4. As to the ſecond Point, viz. What is incidentally implied 3 Inſt. 47,59, 
=p cvcry Statute, making an Offence Felony ; it ſeems clear, That every ? H. p.c 
ach Statute does by neceflary Conſequence ſubject the Offender to the 504 
like Attainder and Forfeiture, &c. and alſo does require the like Con- Crompt: 42. 
truction, as to thoſe who ſhall be accounted Acceſſaries before or after, xx pc. 21 5 
and to all other Intents and Purpoſes, as is incident to a Felony at Com- Daliſ. 11, 22. 
N mon Law. 5 GE 5 | B. Fs Ch. 95 
_ 5. 5. Vet where ſuch a Statute faves the Corruption of Blood, it im- 3 
I pliedly faves the Deſcent of the Land of the Offender to his Heir: Alſo where 1 
JW: favcs the Land to the Heir, it prevents the Corruption of Blood ſo far; H. P. C. 8. 
ad it is ſaid, That in both Caſes it ſaves the Wife's Dower, becauſe where- 
oer an Heir takes as Heir, he ſhall not avoid a Title of Dower in Re- 3 Inſt. 47. 
pc of the fame Inheritance. But notwithſtanding ſuch a Saving the. OS 
and ſhall be forfeited for the Life of the Offender. Fr Uh: 
Y Seck. 6. If one commit an Offence which is made Felony by Statute, Bro. Cora. 
4 and then the Statute be repealed, he cannot be puniſhed as a Felon in Re- 203. 
ſpect of that Statute. 4 
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State Trials. 
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Gr + 
Of Rape. | 


O FENCES againſt Women made Felonies by Statute are of tw WM 
| Kinds. | OPUS FTW TA of | 9 


. © Rape. 


G q 6:69 2. Forcible Marriage. 
30. | 


In treating of Rape, I ſhall conſider, 


1. What ſhall be called a Rape. 
2. How it is puniſhed, | 


Co. Lit. 190. Se, 1. As to the firſt Point, It ſeems that Rape is an Offence in ha. 
2 * ving unlawful and carnal Knowledge of a Woman, by Force and againſt 
12 Co. 37. her Will: But it is ſaid, That no Aſſault upon a Woman in order to n. 
3 15 viſh her, howſoever ſhameleſs and outrageous it may be, if it proceed not 
ee 1H. HP. | 


C 6:8. and to ſome Degree of Penetration, and alſo of Emiſſion, can amount to , 


Lord Audley's Rape; however it is ſaid, That Emiſſion is, 'primd facie, an Evidence d 
Caſe in the Penetration. . WAP THIITy 9 
H. P. C. 117. Ruſhworth's Coll. Part 2. Vol. 1. 94. 3 Inſt. 59. 


Dalt. ca. 105. Sec. 2. Offences of this Nature are not any way mitigated, by ſhew. 


Bro. Parlia- ing that the Woman at laſt yielded to the Violence, if ſuch her Conſent * 


ment 55. 


5 Ed. 4. 6. a. Was forced by Fear of Death, or of Dureſs: Nor is it any Excuſe, thut 
ſhe conſented after the Fact, or that ſhe was a common Strumpet ; for ſbe 


is ſtill under the Protection of the Law, and may not be forced. But it wa 3 1 
Ruſhworth's anciently ſaid, to be no Rape to force a Man's own Concubine. Alſo 1 


Coll. Part 2. 


Vol I. io, hath been ſaid by ſome to be no Rape to force a Woman who conceives u 


Bract. 147. the Time; for it is ſaid, That if ſhe had not conſented, ſhe could nd , 
S.P. C. 24 have conceived : But this Opinion ſeems very queſtionable, not only becauſe 


Bradt. 148. the previous Violence is no way extenuated by ſuch a ſubſequent Conſent, AW 


rang, BN but alſo becauſe if it were neceſſary to ſhew that the Woman did not con- 
ceive, the Offender could not be tried till ſuch Time as it might appe 
whether ſhe did or not, and likewiſe becauſe the Philoſophy of this No- 
tion may very well be doubted of. [47] = 


Ms H. P. C. Set. 3. It is a ſtrong, but not a concluſive Preſumption againſt a Wo * 
8 man, That ſhe made no Complaint in a reaſonable Time after the Fact. 5 
Coll. Part 2. Seck. 4. It was a Queſtion before 18 El. 7. Whether a Rape could b 
Bad.; I committed on a Child of the Age of fix or ſeven Years ; but by that Stz 2 
Dalt. ca. 107. tute, whoſoever ſhall unlawfully and carnally know and abuſe any Woman 
Crom 1094. Child under the Age of ten Years, ſhall ſuffer as a Felon without Clergy. 


By ate Sect. 5, Upon an Indictment for this Offence, it is no way materi 


Cro, Ca. 332. Whether ſuch Child conſented, or were forced; yet it muſt be proved, Wi 
Ihat the Offender entered into her Body, &c. ; | 
B. 2. Ch. 29. Sed, 6. All who are preſent and actually aſſiſt a Man to commit 
=> = 197 f 17 55 may be indicted as principal Offenders, whether they be Men « 
omen. | 


2 | Sell. 7 


era Of Forcible Marriage. 109 
Gesc. 7. As to the ſecond Point, viz. How Rape is puniſhed, it is (aid, +8. H. P. C. 

et of old Time it was Felony, and conſequently puniſhable with Death, . 47s 

nn ally if the Party raviſhed were a Virgin, unleſs ſuch Virgin would 148. * 
1 5 of the Offender for her Husband, in which Caſe ſhe might ſave his 2 5 ö 8 0 
ite by marrying him. But afterwards it was looked upon as a great Miſ- 2 Tad. 181. * 
emeanour only, but not Felony ; and the Offender was puniſhed with the _ cap. 99 
s of his Eyes and Teſticles : And by the Statute of Veſtm. 1. 13. It was mn. 


con. 


duced to a Treſpaſs, ſubjecting the Offender to two Years Impriſonment, Co. Li. : 23.b. 
ada Fine at the King's Will. But the Smallneſs of the Puniſhment pro- = 8 
Y ing a great Encouragement to the Offence, it was made Felony again, by; + gp 
ve Statute of Weſtminſter 2. 34. and by 18 El. 7. it is excluded from the Quzre Fitz. 


7 tlagary 49. 
enefit of Clergy. Bro. Coro. 
E 1} | 169. 


. CHAP. XIII 
Of Forcible Marriage. 


„. 1. JO HE marrying a Woman of Subſtance by Force, and other 
E | Offences of the like Nature, were made Felonies by 3 H. 7.2. 
wich was enacted in the following Words: 2 rg 
Sec. 2. Where Women as well Maidens as Widows and Wiwes, having 
Fubſtances, ſome in Goods moveable, and ſome in Lands and Tenements, and 
ie being Heirs Apparent unto their Anceſtors, for the Lucre of ſuch Sub- 
andes, FA oftentimes taken by Miſ-doers, contrary to their Will, and after 
:2rr:ed to ſuch Mij-doers, or to other by their Aſſent, or defiled, to the great 
I: pleaſure of God, and contrary to the King's Laws, and Diſparagement of 
be ſaid Women, and utter Heavineſs and Diſcomfort of their Friends, and to 
be evil Enſample of all other: It is therefore ordained, eſtabliſbed and enact- 
Bd by our Sovereign Lord the King, by the Advice of the Lords Spiritual and 
einporal, and the Commons in the ſaid Parliament aſſembled, and by the Autho- 
=: 7 the ſame, That what Perſon or Perſons from henceforth, that taketh any 
cn (/o) againſt ber Will unlawfully, that is to ſay, Maid, Widow, or 
Vie, het ſuch Taking, Procuring, and Abetting to the ſame, and alſo re- 
eving wittingly the ſame Woman ſo taken againſt her Will, and knowing 
= /ome, be Felony : And that ſuch Miſ-doers, Takers, and Procurators to the 
ne, and Receitors, knowing the ſaid Offence in Form aforeſaid, be hence- 
7 reputed and judged as principal Felons : Provided alway, that this 
Al extend not io any Perſon taking any Woman, only claiming her as his 
Ward or Bond-Woman, 1 


= vc. 3z. And by 39 EI. 9. All Perſons who ſhall be Principals, or Pro- 8 H. H. 
aurers or Acceſſaries before ſuch Offence committed, are excluded from the Be- P. C. 660, 
fe the Clergy. 1 e 

1 . . . ns 
n the Conſtruction of the faid Statute or 3 H. 7. 2. the following Cate, St. Tr. 
4 Points have been reſolved. : 8 Vol. 5. p. 468. 


Sect. 4. I. That the Indictment muſt expreſly ſet forth, both that the 3 


L Woman taken away had Land or Goods, or was Heir apparent, and alſo Cro. Ca. 485. 
| that ſhe was married or defiled, becauſe no other. Caſe is within the Pream- _ 
"4 ble of the Statute, to which the enacting Clauſe clearly refers; for it does ; 5.4 61. 


Wt fay, That what Perſon, c. that taketh any Woman againſt her Will; II. P. C. 18. 


but what Perſon chat taketh any Woman {6 againſt her Will, „ 0 20 
1 FD Ff Seck. 5.0. 


110 


Hob. 182. 
489. 


Hob. 182. 
Cro. Ca. 485. 


Cro. El. 94. 


never given any Conſent at all; for till the Force was put upon her, , 
was in her own Power. | r e 76 S309 


'9 way Parties to the Forcible taking away, or conſenting thereto, are na 
within the Statute. 8 i Wh * ; 


H. P. C. 119. Of A. and married in the County of B. the Offender may be indicted aul 


and the Perſon and Perſons jo offending, ſhall ſuffer Death as in Caſts 4 


or Perſons ſhall be apprehended, as if the Offence had been committed i 3 
| fuch County, where ſuch Perſon or Perſons ſhall be taken or apprehended. | 


Of Offences againſt the Rights of Marriage. Book i 
Sect. 5. II. That the Indictment ought alſo to —_ That the takin 9 
was for Lucre, becauſe the Words of the Preamble are fo, but that it ne 
not ſet forth, That it was with an Intention to marry or defile the Party 
becauſe the Words of the Statute neither require fuch an Intention, au 
does the Want thereof any way leſſen the Injury. N 


Sect. 6. III. That it is no manner of Excuſe,” That the Woman at 6 
was taken away with her own Conſent, becauſe if ſhe afterwards refuſe 6 
continue with the Offender, and be forced againſt her Will; ſhe may fron f 
that Time as properly be ſaid to be taken againſt her Will, as if ſhe hat 


dl 7 24 \ * r g = "a . = 
3 f 
J ͤ IRS a OT nl ES 
8 e „ * n 
J 222 NGF CE od FO LOR _ o 
LO «erp ip Soy) © - 
ag 8 * 


Sect. 7. IV. That it is not material whether a Woman ſo taken aW 4]9 
be at laſt married, or defiled, with her own Conſent or not, if ſhe wer WM 
under the Force at the Time, becauſe the Offender is in both Caſes equall; 
within the Words of the Statute, and ſhall not be conſtrued to be out of y 
Meaning of it, for having prevailed over the Weakneſs of a Woman, whon 
by ſo baſe Means he got into his Power, Ta 3 
Sec. 8. V. That thoſe who after the Fact receive the Offender, but na 


the Woman, are not Principals within this Statute, becauſe the Words ar x 


receiving wittingly the ſame Woman ſo taken, &c. but it ſeems clearly, Tu 

they are Acceſſaries after the Offence, according to the known Rules of Com 

mon Law. VA War | | 
Sect. 9. VI. That thoſe who are only privy to the Marriage, but 19 


Seck. 10. VII. That where a Woman is taken by Force in the Couny| 


found guilty in the County of B. becauſe the continuing of the Fo 
there amounts to a Forcible Taking within the Statute. Bo 2 


CHAP. XLIUL 
Of Offences againſt the Rights of Marriage. 


See. 1. 824 againſt the Rights of Marriage, at Common Law, 
are looked upon as Spiritual Offences, and puniſhable only by MW. 
the Eccleſiaſtical Law, but one of them is made Felony, but not excludel a 

from the Benefit of the Clergy, by 1 Fac. I. 11. by which it is enaQted, Bil 
That if any Perſon or Perſons, within his Majeſty's Dominions of England 
and Wales, being married, do marry any Perſon or Perſons, the form! 
Husband or Wife being alive, that then every ſuch Offence ſhall be Felony, i 


._ = 


Felony. And the Party and Parties ſo offending, ſhall receive ſuch and the : Mm 
like Proceeding, Trial, and Execution, in ſuch County, where ſuch ly 9 


Sect. 2. But it is provided by the ſaid Statute, That nothing therein ci. 
tained, ſhall extend to any Perſon or Per ſons whoſe Husband or Wife ſhall be cor. 
tinually remaining beyond the Seas by the Space of ſeven Years together, or uy 

— S | Husban 


hap; 44 Of Offences og ainſt the Members of d Man's Body. 111 
mm rand or Wife ſhall abſent him or herſelf, the one from the other, by the 


122 of ſeven Years together in any Parts within his Majeſty's Dominions, | 
ty I be one of them not knowing the other to be living within that Time. 
1 ; 


| Se. 3. And it is farther provided, That the ſaid Statute ſhall not x- 
end to any Perſon or Perſons who ſhall be at the Time of fuch Marriage di- 06 


peed by Sentence in the Ecelgſiaſtical Court, or to any Perſon or Perſons 


e tof : phere the former Marriage ball be by Sentence in the Ecchfiaftical Court 
ron clared to be void and of no effect: Nor to any Perſon or Perſons, for, or by 


% of, any former Marriage had or made within Age of Conſent. 
1 Is i mh it is farther provided, That ns Attarnder for this Offence 
„% make or work any Corruption of Blood, Loſs of Dower, or Difinheriſon 


way, Heir or Heirs. . .. FAS, er 
wer In the Conſtruction of this Statute it has been holden, pee f. H. 
weir 8 . ee 
a 5-7. 5. I. That not only thoſe who are divorced 2 vinculo Matrimonii, 694. | 
fut alſo thoſe who are divorced only 2 Menſa & Thoro Cauſa Adulterii or; Inf. 39 


9 dævitiæ, are within the Exception in this Statute, notwithſtanding there b 53 0 : = 
ot the Word Divortiamus, but only the Word Separamus, in the Sentence; Ero. Ca. 465, 


no ecauſe the Statute, being penal, ſhall be conſtrued favourably, and ſuch Se- 1 5 Ko is 
ar arations are taken for Divorces in common Underſtanding, [58] Quere. 
11 e 


Seck. 6. II. Where either of the Parties were within the Age of Con- 3 Inſt. 89 

Went at the Time of the firſt Marriage, that not only ſuch Perſon as was 1 

Within ſuch Age, but alſo the other who was above it, is within the Ex- 340. Pl. 13, 

Feption of the Statute, becauſe the Power of diſagreeing to ſuch Marriage is 14% 8 14, 
equal on both Sides. 8 1 | | 7 & "4 Bs 

| Sef. 7. III. That if the firſt Marriage were beyond Sea, and the latter Ib. #6 

in England, the Party may be indicted for it here, becauſe it is the latter 4 H. H. P. C. 

Marriage that makes the Offence; but if the firſt Marriage were in England, . 17 

and the latter beyond Sea, it is ſaid that the Offender cannot be indicted Kelynge 80. 

here; ſed Acre, why not? for the Words of the Statute are, That the 

—_ res /o offending ſhall receive furh and the like Proceeding, Trial, and Ex- 

ccution, in ſuch County where ſuch Perſon or Perſons ſhall be apprehended, as 

/e Offence had been committed in ſuch County, where ſuch Perſon or Per- 

an, hall be taken or apprehended. 328 


: — — 5 — — — 

= CHAP. XLIV.. i 
nn Of Offences againſt the Members of a Man's Body, 
udel i [ N treating of Offences againſt the Members of a Man's Body, I fhall 
ard, by 4 <onfider, 7 NV! 
m__ 1, What Offences of this Nature are eſteemed Maims. 6 
Im, 2. How they are puniſhed by the Common Law. N — 1 | 
. ſ 3 3. How they are puniſhed by Statute. Fa. 44. by 


Y Sect. 1. As to the firſt Point, it ſeems that ſuch a Hurt of any Par! I; I 8 
of a Man's Body, whereby he is rendered leſs able in Fighting, either to 128 * 
W defend himſelf or annoy his Adverſary, is properly Maim. Ah zInſt.62,118. 


Selk. 2. And therefore the cutting off, or diſabling, or weakening a Foy 4 

ns Hand or Finger, or ſtriking out his Eye or Foretooth, or ca- 25 Ed. 3. 94. 
ſtrating him, are ſaid to be Maims, but the cutting off his Ear, or eden 
| N ole, cited. 


itz 0, Offences againſt Records."\\/" - Book 
Noſe, &c. are not eſteemed Maims, becauſe they do not weaken, but onh 3 

disfigure him. | 2 Is, - \a-a5 

Brack 144.b. Sef?, 3, As to the ſecond Point, viz. How ſuch Offences are to be p. 
Head. niſhed, it is to be obſerved, that all Maim is Felony and it is ſaid, Thy ji 
8. P. C. 35. a. anciently Caſtration was puniſhed with Death, and other Maims with , 
3 18. Loſs of Member for Member; but afterwards no Maim was puniſhed i, 
* any Caſe with the Loſs of Life or Member, but only with Fine and Im. 

| priſonment. c — 
See 5 H.. e. 5. Seck. 4. As to the third Point, viz. How ſuch Offences are puniſhe 
by Statute, it is enacted by 22 and 23 Ca. 2. cap. 1. That if any Pera 

ſhall on Purpoſe and of Malice fore-thought, and by lying in wait, unlawful 

cut out, or diſable, the Tongue, put out an Eye, ſlit the Noſe, cut off a Noſe, il 

Lip, or cut off or diſable any Limb, or Member of any ſubje& of his Mae; 1 

with Intention in jo doing to maim or disfigure, in any the Manners beſm Wl 

mentioned, ſuch his Majeſty's Subject, That then and in every ſuch Caje h 

| Perſon or Perſons ſo offending, their Counſellors, Aiders and Abetter, nn 

knowing of, and privy to the Offence, as aforeſaid, ſhall be and are by 1, 
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ſaid Statute declared to be Felons, and ſhall ſuffer Death as in Caſes of Fein 
without Benefit of Clergy. | of | L 
Sect. 5. But it is provided by the ſaid Statute, That no Attainder i 
ſuch Felony ſhall extend to corrupt the Blood, or forfeit the Dower of the Mi, 

or the Lands, Good or Chattels of the Offender. = 
| Woodburn Sect. 6. If a Man attack another of Malice fore-thought, in order 1 
_— murder him with a Bill, or any other ſuch like Inſtrument, which canng} 
Suffolk Af. but endanger the Maiming him, and in ſuch Attack happen not to kill, by} 
ſizes, 8 Geo.1. only to maim him, he may be indicted on this Statute, together with a 
_— OG thoſe who were his Abettors, &c. and it ſhall be left to the Jury on t 
Evidence, whether there were a Deſign to murder by maiming, and con. 
quently a malicious Intent to maim as well as to kill, in which Caſe th} 
Offence is within the Statute, tho' the primary Intention was Murder. 


CHAP. XL. 
Of Offences againſt Records. 


Sed. 1. T Common Law. the imbezilling, defacing, or altering any 
17 5 1 Record, without due Authority, was an Offence highly pu- 
646 0 "og niſhable by Fine and Impriſonment, &c. and in many. Caſes it was mad: Wl 
Felony by the following Clauſe of 8 H. 6. 12. | = 
Sect. 2. It is craained, That if any Record or Parcel of the ſame, Writ, 
Return, Panel, Proceſs, or Warrant of Attorney, in the King's Courts i 
Chancery, Exchequer, the one Bench or the other, or in his Treaſury, 
willinglly floin, talen away, withdrawn, or avoided, by any Clerk, or by oth" 
Perſon, becauſe whereof any Judgment ſhall be reverſed : That ſuch Steal, 
Taker-awav, Withdrawer, or Avoider, their Procurators, Counſellors, ani . 
Abettors, thereof indicted, and by Proceſs thereupon made, thereof duly cm- 
vet by their own Confeſſien, or by Inqueſt to be taken of lawful Man, (wher'- 
of the one half ſhall be of the Men of any Court of the ſame Courts, and th 
other half of other) ſhall be judged for Felons, and ſhall incur the Pain 1 
Felony : And that the Judges of the ſaid Courts, of the one Bench or of tit 
other, have Power to hear and determine fuch Defaults before them, ans 
thereof to make due Puniſhment, as afore is ſaid, 


4 | In 


— 0 —— — — 


3 Inſt. 71, 72. 


y 
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In the Conſtruction of this Clauſe, it hath been holde:n 3 Inſt. 71. 

| 552 I. That it extends only to the Courts which are expreſly na- vB. H. P. C. 
* Ee to the Court of Chancery, fo far only as it proceeds according“? to 652. 
ne Courſe of the Common Law. | 


. 


Seck. 4. II. That it extends not to ſuch Offence by the Judges of any 3 Inft. 72. 

burt; for whereas it begins with expreſſy naming Clerks which are inferior 

them, it ſhall not be intended to include them under the general Words 

llowing; however by 8 K. 2. 4. Judges as well as Clerks are to pay | 
Fine to the King, and make Sattsfattion to the Party for falſly entring ; R. 3. 10. 

=, or raſing Rolls, or changing Verdicts to the Diſheriſon of any one; And 3 1 66. 
nn ey are highly puniſhable at Common Law for other Offences of like Na- Tref 12 * 

cee, as for inſerting a Bill of Indictment not found by the Jury among Con. Bro. 

fe which were found, and ſuch like, And Juſtice Ingbam in the Reign arg ve" 

_ :4vrd the firſt was fined eight hundred Marks for raſing a Fine of ment 14, co. 

tn Shillings and four Pence, ſet on a poor Man, and making it fix Shil- 3 Inf. 72. 

=; and eight Pence. — — — 6 

8. ;. III. That not only ſuch an Alteration whereby a Judgment is 
Wt ally reverſed, but alſo ſuch whereby it is reverſible, whether it were 

Wade before or after the Judgment was given, or whether it be or be not 
terwards amended by the Court, is within this Act; for thoſe Words 2 Rol. Re. 81. 

WS the Statute whereby any Judgment jhall be reverſed, are taken to have 

Mc ſame Purport, as if it were ſaid, whereby any Judgment ſhall be an- 

Walled, or loſe its Force or Effect; for it is plain, That the Statute can- 

Wot intend that the Judgment muſt be actually reverſed by Writ of Error, 

W-cauſe it ſpeaks of ſtealing or carrying away, or avoiding. of Records, 

Which makes it impoſſible that the Judgment ſhould be reverſed at all, 
ecauſe no Writ of Error can remove a Judgment which appears not. 

Ind it has been holden, That if A. B. be outlawed by the Name of A. C. 2 R. 3. 10. 
nd afterwards the Record be raſed, and A. B. inſerted, the Offence is S. P. C. 36.b. 
ithin the Statute, becauſe the Record againſt A. C. is annulled, and the : 1 

adgment prevented, which might have been given on a Writ of Error 

Sec. 6. IV. If the Offence were committed partly in one County, and 2 R. 3. 10. b. 
partly in another, but not ſo as to amount to a compleat Offence within the 1 

aatute in either, That the Party cannot be indicted for a Felony, becauſe ; Inſt. 7 5 
ee Counties cannot join in an Indictment, and that which is done in one | 
nnot be found in another, but that he may be indicted for a Miſpriſion 

either County. af ug a eee 5 | 

Sec. 7. V. That the Act, by making thoſe who are Acceſſary before 3 Init. 72. 

Ke Fact principal Felons, does not mean any way to favour thoſe who are <2? P. G. 

ceſſary after, but to leave them to the general Conſtruction of the Law. 28 
= 57.3. VI. That by the laſt Clauſe of the Act, the Juſtices of either 3 Inſt. 73. 

each have a concurrent Authority, and that they which ſhall firſt eriquire 
all proceed; and that if the Offence were committed in the County 

1 chere the Benches fit, they need no other Commiſſion ; but if it were 

one in another County, that they muſt have à ſpecial Commiſſion: Ant 3 Inſt. 72. 

n London, that they ſhall have a Commiſſion in which the Mayor ſhall 2 K. 3. 11. a. 

omitted, for the Charters of the City, which require that he ſhall be 

9 Principal in every Commiſſion, extend not to ſuch Cauſes which are ſpe- 

ally limited to particular Judges. MW ITY i 

= 7.9. By 21 Fac. 1. 26. It is made Felony without the Benefit of Clergy, . 

o. /% as to corrupt the Blood, to achnowledge or procure to be acknowledged, ue 384 

Hine, Recovery, Deed enrolled, Statute, Recognizance, Bail, or Judgment 
be Name of any other Perſon or Perſons not privy or conſenting to the ſame. 

EE RE \ + was | Stet. 10. 
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2 Jon. 64. ect. 10. In the Conſtruction hereof it has been holden, That'if a Ma! 
peer. = perſonate another in the County of A. in putting in Bail before a. ſud Wi 
ſame Caſe. and the Bail be filed in the County of B. the Trial ſhall be in the Couny i 
: Ven. 391; of A. Alſo it ſeems the bare perſonating of Bail before a Judge is no pM 
e zes Jony, unleſs the Bail be fled; [49] 
dect. 11. Alſo it is enacted by 4 & 5 Will. & Mar. 4. That any Per 
fon or Perſons who ſhall before any Commiſſioner authorized to take Bail, vi 
Virtue of the ſaid Statute, in Actions depending in the Courts of King, 
Bench, Common Pleas, or Exchequer, repreſent, or perfonate any other P. 
fon or Per ſors, whereby the Per ſon br Perſons ſo repreſented and per ſonur ll 
mdy be liable to the Payment of any Sum or Sums of Money, or Debt, or hu 
mages, tv be recovered in the ſame Suit or Action, wherein fiech Perſon or P 
ſons are repreſented and per ſonated, as if they had really acknowledged and » ii 
tered into the fame, being lawfully convicted thereof, ſhall be adjudged Fel, 
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CHAP. XVI. 
Of Offences relating to Cattle 


22 & 23 Car. 2. 7. it is made Felony, Maliciouſly, unlawfiilly, ail 
 aoillingly, to kill or deſtroy any Horſes, Sheep, or other Cattle of any Pr. 
ſon or Perſons whatſoever in the Night-time, but Liberty is given to the fa 
der to avoid Judgment of Death, by chuſing Judgment of Tranſportation ji 
ſeven Nears ; and any three Fuſtices bf Peace for the County, Diviſion, (ii 
Town-corporate, or Place, whereof one to be of the Quorum, are authorijl 
to enquire as well by the Oaths of twelve lawful Men, of the ſame Count), a 
by Examination of Witneſſes upon Oath, or by any of Ways or Mean, 
 *ohich to them ſhall ſeem meet, of the ſaid Offences, and in order thereunti1 
iſſue out Warrants, as well for the Summoning 0 e as for the apf 
hending of all Perſons, who ſhall or may be ſuſpetted thereof, and to take th 
Examination touching the ſame, as alſo to cauſe all ſuch other Perſons as ts thn.F 
ſhall ſcem likely to make Diſcovery thereof, to appear before them, and to gu 
Information = Oath concerning their Knowledge of the Premiſſes, ſo a: vil 
Perſon ſo to be examined ſhall in any wiſe be proceeded againſt for any feu 
concerning which he ſhall be ſo examined as a Witneſs, and ſhall upon fuch H 
Examination make a true Diſcovery ef: And if any Perſon who ſhall be tou 
likely to make fuch Diſcovery, being ſummoned by the ſaid Fuſtices, refuſe 
appear, or to be examined as a Witneſs, he may be committed by the ſaid jr © 
ftices to the County-Gaol, till he ſhall ſubmit to be examined. Provided, Tali 
no i ſhall be queſtioned for any Offence againſt the Statute, unleſs be "i 
proceeded againſt within fix Months after the Offence committed, 3 
. Ca. C. 6. 1d 
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Of Offences by Purweyors. 


4 Iſt. 543: Sect. 1. A Nciently the King's Court was ſupplied with Neceſſaries fran 
a the ancient Demeſnes of the Crown, which were manu BE 
for that Purpoſe, and in reſpect thereof the Tenants of thoſe Lands had . 
many Privileges, which they Mill enjoy; but this Method being — 3 
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© troubleſome and inconvenient, was by Degrees diſufed, and afterwards 
e King uſed to appoint certain Officers to buy in Proviſions for his 
— hr, who were called Purveyors, and claimed many Privileges by the i 
cerogative of the Crown, and ſeem: to haue had the Pre- emption of all Noy tor; 
| uch Victuals as were bought by any one to ſell agam. OS 4 
F.. 2. By Magna Charta, chap. 2r. The King fhall not take the Timber 28E. 1. ch.2. 
: th : R . . ; | 7: TORS AR 1 36 E. z. ch. 2, 
an Perſem againſt his Will, and y many e Statutes, ſeverul Offences 3, 4, 5, 6. 
pPurveyors were made Felonies, as rf they took Things above the V. alue of twelve 5 E. 3. ch. 2. 
DP: against the Will of the Owner, without Warrant, or without ſuch Ap- +. py of k 
= -;/iment as was directed by Thoſe Statutes, or without paying for them, &c. Crom. 48. 
Ses. z. But theſe Laws having been found by Experience not to have 1 Bulſt. 96, 97. 
cientiy provided againſt the Oppreſſions of Perſons imployed for making See Mo. 762, 
„ons for the King's Houfhotd, Carriages, and other Purveyance for his 2 7 
ey, and ſeveral Counties having found themſelves obliged to ſubmit to * 
aadry Rates and Taxes, and Compoſitions to redeem themfelves from ſuck | 
exations and Oppreſſions, as it is recited by 12 Car. 2. 24. Par. 12. it was i H. H. P. C. 
added by the faid Statute, That from thenceforth no Sum or Sums of Mo- $44 
5, er other Thing ſhall be taken, raiſed, taxed, rated, impoſed, paid, or le- 
%, for or in regard of any Proviſion, Carriages, or Purveyance for his 
ajeſty, his Heirs or Succeſſors — _ + io, 
Se#. 4. And it is farther enacted by the ſaid Statute, Par. 13. That no 
Perſon or Perſons by any Warrant, Commiſſion, or Authority under the Great 
Wal, br otherwiſe by Colour of buying or making Proviſion or Purveyance for 
Ws Majeſty, or any Queen of England for the Time being, or of any the 
dren of any King or Queen of England for the Time being, or that ſhall 
, or for his, their, or any of their Houſhold, ſhall take any Timber, Fuel, 
le, Corn, Grain, Malt, Hay, Straw, V. ietual, Cart, Carriage, or other 
Thing whatſoever, of any the Subjectt of his Majeſty, his Heirs, vr Sucreſſors, 
vithout the free and full Conſent of the Ouner or Owners thereof, had and ob- 
= 71nd without Menace or Enforcement; nor ſhall ſummon, warn, take; uſe, or 
ecuuire any the jaid Subjects to furniſh or find any Horſes, Oxen, or Cattle, 
cats, Ploughs, Wains, or other Carriages, for the Uſe of his Majeſty, his 
I Heirs or Succeſſors, br of any Lueen of England, or of any Child, or Chil- 
uren of any of the Kings or Queen of England for the Time being, for the 
BS corry:ng the Goods of his Majeſty, his Heirs or Succeſſors, or the ſaid Queens, 
gos Chilaren, or any of them, without ſuch full and free Conſent as aforeſaid, 
ory Lau, Statute; . Cuſtom, o Uſage to the contrary nottbithſtanding. 
Soest. 5. And it is farther enacted Par. 14. That no Pre-emption ſhall be al- 
= owed or claimed in the Behalf of his Majeſty, or of any of his Heirs or Succeſſors; 
= of any of the Rgeens of England, or of any of the Children of the Royal Fa- 


= ly, for the Time bei ng, in Market or out 7 Market, but that it be free to all 
ond every the Subjects of his Majeſty, to ſell, 4 or employ his ſaid Goods to 
(n other Perſon or Perſons, as him liſtetb, any Pretence of making Proviſion 
or Purveyance of Victual, Carriages or other Thi ng for his Majeſty, his Heirs 
or Succeſſors, or of the ſaid Queens, vr Children, or any Pretence of Pre-emption 
in their, or any of therr Behalfs notwithRlanding. ne any Perſon br Perſons 
all make Provifion or Purveyance for his Majeſty; his Heirs or Succeſſors, or any 
lle Queens, or Children aforeſaid, or impreſs, or take any ſuch Carriages, or other 
1 Things aforeſaid; on any Pretence or Colour of any Warrant aforeſaid, under the 
Cet Seal, or otherwiſe, contrary to the Intent hereof, it fhall be lawful for the 
Juſtices of Peace, or ſuch two, or one of them as divell near; and to the Conſta- 
bles of ſuch Pariſh or Village where ſuch Orcaſion ſhall happen, at the Requeſt 
of the Party grieved, to commit or cauſe to be committed, the Party or Parties 
T7 doing and offending, to Gaol, till the next $ Nons, there to be indifted and 
8 occeded againſt for the ſame, &c. See. b. 
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ome Service, Labour, or other lawful Courſe of Life, without wandering, 


ful Trade or Courſe of Life, as aforeſaid ; upon Pain, That all Perſons offent of 


the Seas, ſhall not have a Teftimonial under the Hand of fome one Fuftice ii 


In all theſe Caſes, every juch AF or Acts to be Felony, and the Offenders to ſuf 
_ #s.afereſaid, without any Benefit of Clergy. 


Of Offences by Soldiers and Mariners. Book1 
Sect. 6. But this abſolute and univerſal Reſtraint of all Kinds of p,, 
veyance having been found by Experience inconvenient, it was enacted |, 
13 & 14 Car. 2. 20. which has been often continued by ſubſequent Statuts 
That the Officers of the Navy may preſs Carriages for the Uſe of his M. 
jeſty's Navy and Ordnance, according to the Regulations preſcribed by —_— 
that Statute, and the like was enacted by 1 Fac. 2. 10. in relation to 44, 
King's Royal Progreſſes, &c. Lo 


CEA. XLVII 
f Offences by Soldiers and Mariners. 


* 1. 


FFENCES by Soldiers or Mariners, made Felony by Statute, oi 


of three Kinds, 


1. Wandering without a Teſtimonial, 
2. Departing from the King's Service without Licence; 
3. Deſtroying a Ship. 


Sed. 1, The firſt of theſe Offences depends upon 39 El. 17. by Bid 

it is recited, That divers licentious Perſons contemning both Laws, Magiſtrats, iſ 
and Religion, had uſed to wander up and down in all Parts of the Realm, 1. 
der the Name of Soldiers and Mariners, abuſing the Title of that boncurall 
Profeſſion, to countenance their wicked Behaviours, and that ſuch Perſons hul 
uſed to aſſemble themſelves weaponed in the Highways, and elſewhere in Trot 
to the great Terror and Aftoniſhment of her Majeſty's true Subjects, the In 
peachment of her Laws, and the Diſturbance of the Peace and Tranquility i 
this Realm: And that many hainous Outrages, Robberies, and horrible Mur 
ders had been daily committed by ſuch diſſolute Perſons ; And thereupon it ill 
enacted, That all idle and wandering Soldiers or Mariners, or idle Peru 
which ſhall be wandering as Soldiers or Mariners, ſhall ſettle themſelves i 


otherwiſe repair to the Places where they were born, or to their Duellig. E | 
Places, if they have any, and there remain, betaking themſelves to ſome la. 


ing contrary to this Act, ſhall ſuffer as in caſe of Felony, without Clergy. 
Sed. 2. And it is farther enacted, That every idle and wandering Sold 
or Mariner, which, coming from his Captain from the Seas, or from beym 


the Peace, of, or near, the Place where he landed, ſetting down therein i 
Place and Time, where and when he landed, and the Place of his Dwelling « if 
Birth, unto which be is to paſs as aforeſaid, and a convenient Time therein 
limited for his Paſſage, or having ſuch Teſtimonial, ſhall wilfully exceed 1E 
Time therein limited, above fourteen Days: And alſo, as well every ſuch i 1 
and wandering Soldier or Mariner, as every other idle Perſon <candering, © 
Soldier or Mariner, which ſhall at any Time hereafter forge or counter 

any ſuch Teſtimonial, or have with him or them any fuch Teſtimonial farged 5 


or counter feited as aforeſaid, knowing the ſame to be counterfeited or forged : 


1 ts & 

E - 6 
S | 04. 
= F * = + 
wo ; 
5 
225 
2 | 
. 


dots 


hap. 48. Of Offences by Soldiers and Mariners. 217 
Seck. 3. And it is farther enacted, That it ſhall be lawful for the Fuſtices 
2es, Juſtices of Gaol-Delivery, and the Fuſtices of Peace of every Coun- 
And all Fuſtices of Peace in Towns corporate, having Authority to hear and 
L-rmine Felonies, to hear and determine all ſuch Offences in their general Sej- 

„„, nd to execute the Offenders, which ſhall be convicted before them, as in 
70 Felony is accuſtomed, except ſome honeft Freeholder, &c. will take ſuch 
der into bis Service for one whole Year, and alſo be bound by Recogni- 
ance of ten Pounds, to keep the ſaid Perfon for one whole Year, and bring him 
_ :- next Seſſions for the Peace and Gaol-Delivery next enſuing after the ſaid 
cs,; and if any ſuch Perſon fo retained, depart within the Year, without the 

WE: cence of bim that ſo retained him, then, to be indicted, tried, and judged as 
—_ 7-2, and not to have the Benefit of the Clergy. 

W 5:7. 4. But it is provided by the ſaid Statute, That if any ſuch idle 
„ wndring Perſon, as aforeſaid, ſhall happen to fall fick by the Way, ſo that 

E | reaſon of his Weakneſs he cannot travel to his fourney's End within the Time 

-:1ted within his Teſtimonial, no ſuch Perſon to be within the Danger of this 
1 222 ſo as he ſettle himſelf in ſome lawful Courſe of Life, as aforeſaid, or 
bair, as aforejaid, to the Place where he was born, or was laſt abiding, 
bn convenient Time after the Recovery of bis Sickneſs, and there remain 
W afore/aid. „ . v1 8 
W $2. 5. And it is farther provided by the faid Statute, That if ſuch 
lier or Mariner repairing to his Place of Birth, &c. cannot get work, he 
be ſet to work by two Fuſtices of Peace, kc. * 

Sec. 6. And it is farther provided, That if ſuch Soldier or Mariner re- 
rt fo ſome Fuſtice of the Peace next adjoining to his Place of Landing, or to 
cb bis direct Way home, and make known unto the ſaid Juſtice his Poverty; 
Wt the /aid Fuſtice, upon perfect Notice thereof” had, may licence the ſame Sol- 

ler or Mariner to paſs the next and direct Way to the Place where he is to 
air, and to limit him ſo much Time only, as ſhall be neceſſary for his Travel 
W:ther; and that in ſuch caſe his Licence being ſo made, and he purſuing the 
Worm of ſuch bis Licenſe, ſhall and may, for his neceſſary Relief in his Travel, 
and fake the Relief that any Perſon ſhall willingly give him. 
Ses. 7. The ſecond Offence of this Kind, viz. That of departing from 85 
Ve King's Service without Licence, depends upon feveral Statutes; for 3 Init. 86. 

was enacted by 18 H. 6. 19. that Soldiers retained in the manner pre- * 
bed by that AF, departing from their Captains without Licence, ſhall be guil- Date. ca. bo, 
/ Felony; but this Statute is now of little uſe, becauſe the Method of Cro. Ca. 71. 
WE taining Soldiers therein referred to, is diſuſed. [ 50] e 
. 8. However by 7 H. 7. 1. and 3 H. 8. 5. ſtill in Force, F any 3 lnſt. 86. 
er, being no Captain, immediately retained with the King, who ſhall be „ 7. 
Mages and retained, or take any Preſt to ſerve the King upon the Sea, or ; Mod. * 
eien {he Land beyond the Sea, depart out of the King's Service, without Li- See alſo the 

re of bis Captain, he ſhall juffer as a Felon, without the Benefit of the v2" Hooks 

ry. And all Fuftices of Peace in every ſhire in England, where any ſuch and 1 H. H. 
enders be taken, have Power to enquire of the ſaid Offences, and the ſame Sg 672 to 
Lear and determine, as they may do of Felony, Treſpaſſes, and of other Of- 8 

"cs expreſſed in the King's Commiſſion to them made, as though the ſaid Of- 
es were done in the ſame Shire, 5 | 
A >. 9. And by 2 Ed. 6. 2. If any Soldier, ſerving the King in his Inſt. 86. 

,, in any his Dominions, or on the Seas, or beyond the Seas, or in Scot- 6 Co. 67. 
"4 nd, depart without Licence of the Lieutenant, or Admiral, or Captain, &c. 
= th Booty, or otherwiſe, being in the Enemy's Country, or elſewhere in the 
Wi Service, or out of any Garriſon where he ſhall be appointed to ſerve, he 
4 all be adjudged a Felon, and excluded from his Clergy; and the Fuſtices of eve- 

5 H h 9 
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3 Inſt. 76, 77. 
al. ca. 29. 
1... e. 


656 to 659. 


Of Offences by Hunters. Boi 
ry Shire "where ſuch Offender ſhall be taken, may enqui re of and determine i 3 = 


Offence, &c. | 3 
ect. 10. The third Offence of this Kind, viz. That of deſtroying | 


Ship, depends upon 22 & 23 Car. 2. 11, and 1 Anna, St. 2. c. 9. by whigl 


Manner preſcribed by 28 H. 8. 15. [51] {52] 
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CHAP. XLIX. 
Of Offences by Hunters. 


I is recited by 1 H. 7. 7. That many great Outrages, Murders, Inſurr, 

tions and Rebellions had often been occafion'd by Perſons in great Numb, 
with painted Faces, Viſors, and otherwiſe diſguiſed, and riotouſſy, and in na 
ner of War arrayed, hunting as well by Night as by Day; and thereuponi 
is enacted, That as often as Information ſhall be made of any ſuch unlauſi 
Huntings by Night, or with painted Faces, to any of the King's Council, oj 
any Fuſtice of Peace of the County, of any Perſon ſiſpected thereof, any of th 


1 


of 
3 


ſame Council, or Fuſtices, to whom ſuch Information ſhall be made, may male n 


Warrant to arreſt ſuch Perſon, and may alſo examine him of the ſaid Huntin, 
and of the ſaid Doers in that Behalf; and if the ſame Perſon wilfully an 


ceal the ſaid Huntings, or any Perſon with him dęfective therein, that tin 
the ſame Concealment be Felony; and if he then confeſs the Truth, and all ti 
he ſhall be examined of, and knoweth in that behalf, that then the ſaid Offen 
of Huntings be againſt the King but Treſpaſs finable, by Reaſon of the jan 
Confeſſion, at the next general Seſſions of the Peace to be holden in the ſan 
County, by the King's Fuſtices of the ſame Seſſions, there to be ſeſſed. Anil 

any Reſcous or Di ſobedience be made to any Perſon, having Authority to ol 
Execution or Fuſtice, by any fuch Warrant, by any Perſon, the which ſo ſpoil 
be arreſted, ſo that the Execution of the ſame Warrant thereby be not had, tl 


then the ſame Reſcous and Diſobedience, be Felony ; and if any Perſon or P. 


ſens ſhall be convict of any ſuch Huntings, with painted Faces, Viſors, n 
otherwiſe diſguiſed, to the Intent they ſhould not be known, or of unlawful Hull 
ing in Time of Night, that then the ſame Perſon or Perſons ſo convid, i 
have like Punition, as he or they ſhould have, if he or they were convid vi 


Felony. 


ob 
N. 


, n 
Of Offences by Forgers of Falſe Deeds. 


D; El. chap. 14. If a Man be convi or condemned of forging or pub- 1 H. l. p. c. 
0 ing 4 forged Deed, and after ſuch Conviction or Condemnation, do com- — 


=: be lile Offence, he is made guilty of Felony, and excluded from the Be- 
-/: f Clergy; as ſhall more fully be ſhewn in the Chapter of Forgery. 


CH A P. | LL: 
Of Offences by Gaolers. 


DV 14 E. z. 10. If any Keeper of a Priſon, or Utider-keeper, by too great 
DO Dure/s of Impriſonment, and by Pain, make any Priſoner that he hath 
bis Ward, to become an Appellbr againſt his Will, he is guilty of Felony : 1 H. H. P. C. 
nd it is ſaid to be no Way material, whether the Approvement be true 040, ce 
r falſe, or whether the Appellee be acquitted or condemned; but at Law z Inſt. 91. 
is Offence was eſteemed a Miſprifion only, unleſs the Appellee were hanged, 
ny rcaſon of the Appeal. FO © . : 
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CHAP. III. 
Of Offences by Tranſporters of Sheep or Wool. 


7. 1. D ſome old Statutes, and 13 & 14 Car. 2. 18. the Exportation 4 1nſt. 9, 96. 

JF of Wool was made Felony ; but by 7 & 8. 3. 28. it is re- 4 * M. 

aoced to a Miſdemeanour only, and it is ſubjected to ſevere Penalties by 7 41 72 4 

any late Statutes. [53] EE BHT: cap. 28. 

Seck. 2. It is enacted by 8 El. 3. That no Perſon or Perſons ſhall bring, 9% W.. 

er, ſend, receive, or take, or procure to be brought, delivered, ſent, or | „ 3. 

ceived into any Ship or Bottom, any Rams, Sheep or Lambs, or any manner cap. 10. 

== ter Kind of Sheep, being alive, to be carried and conveyed out of this 

aim of England, Wales, or Ireland, or out of any of the King's Domi- 

ons, on Pain that every ſuch Perſon or Perſons, their Aiders, Abbettors, 

 'curers and Comforters, ſhall for the firſt Offence forfeit all his Goods for 

e, whereof the one Moiety ſhall be to the King, the other Moiety to him 

et will fue for the ſame: And further, That every ſuch Offender ſhall ſuffer 

Pri Jorment by the Space of one whole Year, without Bail or Mainprize, 

gat the Year's End, ſhall in ſome open Market-Town, in the Fulneſs of the 

| Market, on the Market-Day, have his left Hand cut off, and that to be nailed 
þ up, 


120 


or any of them, for the Riot, Taking, and Spotling aforeſaid. 


e Offences by Egyptian. Bock 
up, in the openeſt Place of ſuch Market ; and that every Perſon or Perſu 
eftſoons offending againſt thi s Statute, ſhall be adjudged a Felon „c. 0 9 


„ 


323 ed a, * 


CHAP. IL 
Of Offences by Servants 


TT is recited by 33 H. 6. 1. That divers Houſhold-Servants, as well | Lo 
Lords, as of other Perſons of good Degree, had then of late, ſhortly an 
the Death of their ſaid Lords and Maſters, violentiy, and riotouſiy, taknl 
and ſpoiled the Goods which were of their ſaid Lords and Maſters at the Jin 
of their Death, and the ſame diſtributed among themſelves ; and thereupon i 
is enacted, That after Information made to the Chancellor by the Executyil 
of any ſuch Perſon, or two of them, of ſuch Riot, Taking, and Spoil; h 
Chancellor, by the Advice of the two Chief Fuſtices, and Chief Baron, or tu 
of them, may make out Writs to ſuch Sheriffs as ſhall be thought neceſan, 
commanding them to make ſuch Proclamation, as by the ſaid Statute 1s 1. 
refed, for the Offenders to appear in the King's Bench at ſuch a Dy, 
whereupon, if they make Default, they ſhall be attainted of Felony ; but 
they appear, they ſhall be committed or bailed, till they have anſwered the ſui 
Executors in ſuch Actions, which the ſaid Executors will declare againſt thn} 


7 0 5 r — . 9 


CHAP. IV. 
/ Offences by Egyptians. 


JY 1 & 2 Pb. & Mar. 4. All outlandiſh Perſons, called Egyptians, bun 
of the Age of thirteen Years, who ſhall be tranſported into this Real 

of England or Wales, and continue within the ſame by the Space of wil 

Month; and by 5 El. 20. All Perſons being of the Age of fourteen Tun 

who ſhall be ſeen or found within this Realm of England or Wales, in «yt 

| Company or Fellowſhip of Vagabonds, commonly called, or calling them 
Egyptians, or counterfeiting, transforming, or diſguiſing themſelves by til 

Apparel, Speech, or other Behaviour, like unto ſuch Vagabonds, commu 

called or calling themſelves Egyptians, and ſhall continue and remain in i 

ſame, either at one Time, or at ſeveral Times, by the Space of one Mon 

ſhall ſuffer as Felons, without Benefit of Clergy. 1 9 
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hap. 56: Of Offences by Treſpaſſrs,on the Borders 
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CHAP IV 
Of O fences by Cutters of Pow-dike: , 


T is recited by 22 H. 8. 11. which was repealed by 1 Ed. 6. and revived 
| by 2 & 3 Ph. & Mar. 19. That divers Perſons had maliciouſly at ſundry 
„'s cut down and broken up, divers Parts of the Dike called the new Pow- 
ein Marſhland, in the County of Norfolk, and the broken Dike, otherwiſe 
ed Oldfelde-Dike by Marſhland, in the e of Ely, in the County of Cam- 
age: y KReaſon whereof the Ground within the Country e Marſhland in 
counties aforeſaid, had been many Times drowned ; and the Inhabitants had 
= only been put to great Charges and Expences, but alſo had loſt much Catthe, 
1d alſo many People had been drowned in their Beds: And; thereupon it 8 
| acted, That every ſuch perverſe and malicious cutting down, and breaking 
/ any Part or Parts of the ſaid Dries, or of any other Bank, being Par- 
/e Rind and uttermeſt Part of the ſaid Country of Marſhland, by any 
n or Perſons, otherwiſe than in working upon the ſaid Bank or Dikes, 
W- be repairing, fortifying, and amending of the ſame, ſhall be adjudged: Fe- 
Wy, and that the Fuſtices of Peace of the ſaid Counties of Norfolk and 
mbridge, within the ſaid Iſle, ſhall have full_Power. at their Seffions. to 
% Enquiry to be made of every ſuch Offence, to award like Proceſs, Fudg- 
t, and Execution, as they have uſed to do upon bther Felonies, being Felony 
= Common Law, 6 
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/ Offences by Treſpaſſers on the Borders, and Rioters. 
eau 


5 
Io 
< 
3 
Joe 
I 
S. 


T is recited by 43 El. 13. That then of late Years many of the Queen's 
=_ es dwelling in the Counties of Cumberland, Weſtmorland, and the 
5 7:4: f Durham, had been taken, ſome from their own Houſes, and other 
avelling on the Highway, or otherwiſe, and been carried away as Priſoners, 
4 Lept barbarouſly, and cruelly until they had been redeemed by great Ran- 
* and alſo, that then of late Time there had been many Incurſions, Rob 
ies nd burning and ſpoiling of Towns, Villages, and Houſes, within the ſaid 
ties, ſo that divers of the Queen's Subjects, in the ſaid Counties, had been 
ed to pay a certain Rate of Money, Corn, Cattle, or other Confideration, 
only called Black-mail, to divers inhabiting upon or near the Borders, be- 
Men e, Name, and friended and allied with, divers in thoſe Parts, who 
_ commonly known to be great Robbers, and Spoil-Takers, within the ſaid 
orties, to the End thereby to be by them protected from the Danger of ſuch 
= '/:d to rob and ſteal in thoſe Parts; and thereupon it is enacted, » That 
--/o-ver ſhall at any Time hereafter without good and lawful Warrant or Au- 
, take any of her Majeſty's Subjects againſt bis or their Will or Wills, and 
em out of the ſame Counties, or detain, force, or impriſon him or them, 
: | Priſoners, or againſt his or their Wills, to ranſom them, or to mage Prey 5 
; | I i _ 


* 


123 


— Ch. 6s. 4 Notorious Rioters in ſome Caſes, are made guilty of Felony by 1 Gu, 
ect. 50, &c. | | 


leven Years, and from thence to the End of the firſt Seſſions of the wlll 


Sed. I. 15 is enacted by 4 Anne, 17. which was continued by 7 Anna i 


Place of Abode of ſuch Is or Perſons, and Notice given in the Gazi 


 miſſioners, ſurrender him, her, or themſelves to the ſaid Commiſfieners or jul 


conform to the ſeveral Statutes which had then been made concerning Bantu 


or in or to which he, ſhe, or they were any Way 1 2 or intitled, or wi 
any Perſon or Perſons, had, hath, or have had, in Truſt for him, her or tf 
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way, bf any ſuch Perſon br , Priſe fore, 
tale, receive, or carry, to the Uſe of himſelf, or wittingly to the Uſe of a». 
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Death, without any Benefit of Clergy, &c. 


c. 5. as is ſhewn at large in the Chapter of Riots = 
For the Suppreſſion of Thieves and Robbers called Moſs-Troopers, wil 


13 and 14 Ca. 2. 22. which is continued by 12 Anne, Stat. I. c. 10, for iMG 


Parliament. [54] 


Of Offences by Bankrupts. 


ſeven Years, and from .thence to the End of the next Seſſuſ 
That if any Perſon or Perſons who after the 24th of June 1706. ſhall ben 
Bankrupt, and againſt whom" a Commiſſion of Bankrupt ſhall be awayaed, nt” 
not within thirty Days next after Notice thereof in Writing, left at the i 


that ſuch Commiſſion is 1ſſued, and of the Time and Place of Meeting of the (ui 


of them, and ſubmit to be examined, from Time to Time, upon Oath, b ul 
before the ſuid Commiſſioners, or the major Part of them, and in all M 


and alſo upon fuch Examination fully and truly diſclfe and diſcover, how, a 
in what manner, and to whom, and upon what Conſideration, he, ſhe, or tl 
hath or have diſpoſed, aſſigned or transferred, any of his, her, or their Gu 
Mares, Merchandizes, Money, or other Effects, or Eflate, and all Books, if 
pers and Writings, relating thereunto, of which he, ſhe, or they were poſſe | Y 


or for his, her, or their Uſe, at any Time before or after the iſſuing out of . 
Jarid Commiſſion, and alſo deliver up unto the ſaid Commiſſioners, or the mh. 
Part of the Commiſſioners by the ſaid Commiſſion authorized, all ſueb Part 
his, her, or their, the ſaid Bankrupts Goods, Wares, Merchandizes, H Wo 
and Eftate, and all Books, Papers and Writings relating thereunto, as at 4 
Time of fuch Examination ſhall be in his, her, or their Poſſeſſion, Cuſtod) "il 
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hap. 58. Of Offences by Conntesfeiters of Bank-Notis, &. 123 
Eo bc er, (his, her, or their Wives and Childrens neceſſary ear! ng Apparel only | 
| | cel then he, ſhe, or they, the ſaid Bankrupt,” in Caſe of any Default or 
„ Iful Omiſſiom therein, or in any the Premiſſes, and being thereof lawfully 

Mroidgted by Indictment or Information, ſhall fuffer as a Felon, without the 
enefit of Clergy. . ho bo BE ea ah. 
Fett. 2: But it is provided by the ſaid Statute, | That the Lord Chancellor 

ay enlarge the Time for fuch Perſons ſurrendering themſelves, and diſcover- 
_ bir Eſfates, for any Time as he Hall think fit, not exceeding fixty 
5, % 5 ſuch Order for fo enlarging the Time, be made fioe Days before 
eine on which ſuch Perſons were ſo th ſurrender themſelves, &c. 
= 5-7. z. And it is farther enacted by 5 Arne, 22. That if any Perſon or 
Pr /ons who ſhall become Bankrupt, or any other Perſon or Perfons, by or 
==: bis, her, or their Order, Conſent, or Privity, ſhall after the 25th of 
pril 1707. remove, carry away, cohceal, deftiroy, or imbezil any of the 
code, Wares, Merchandizes, Moneys, or Effects, whereof he, ſhe, or they, 

, = any Perſon or P erſons in Tr uſt for him, r, or them, 15 » Or are poſſeſſe d, 
> in:itled unto, to the Value of twenty Pounds or upwards, vr any Books of 

compre, Bonds, Bills, Notes, Papers or Writings relating thereunto, with 
eien to defraud his, her, or their Creditors, every ſuch Perfon ſo becoming 
MS -:4rupt, and being thereof lawfully convicted fhn!l ſuffer as u Felon with- 

% 7 cg. [55] 
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bh f O; ences by Counter feiters of | Bank- Notes, Exchequer- 
Bills, Stamps, South-Sea Bonds, Lottery-Orders, &c. 


eck. 1. A ND firſt as to Counterfeiters of Bank-Notes it is enacted by 11 Geo. 1. 
=—_ 8 & 9 Will. z. 19. Par. 36. That the forging or counterfeiting 9 
ee Common Seal of the Governor and Company of the Bank of England, or of 
ry /caled BankaBill, made or given out in the Name of the ſaid Governor 
% Company, for the Payment of any Sum of Money, or of any Bank-Note 

any Sort whatſoever, figned for the ſaid Governor and Company of the 
2 England, or the altering or raſing any Endorſement on any Bank-Bill, 
Vote of any Sort, ſhall be adjudged to be Felony without Benefit of Clergy. 
Sec. 2. Secondly, As to Counterfeiters of Exchequer-Bills, it is enacted, 

r and 8 Will. 3. 31. Par. 78. That if any Perſon or Perſons ſhall forge 
” counterfeit any ſuch Bill of Credit, as by the ſaid Statute the Commiſſioners. 
e Treaſury were authorized to iſſue out, br tender in Payment any forged 

_ counter feited Bill of Credit, or demand Money thereupon at the Exche- 
rer, (knowing the Bill fo tendered, or whereupon the Money fhall be fo de- 

9 --:ded, to be actually forged or counterfeited) and with Intention to defraud 
„ie, or any other Perſon or Perſons, every ſuch Perfon or Perſons ſo 
edding ſhall be adjudged a Felon. J n en 

7 vet. 3. And the like was enacted by 8 & 9g Will. 3. 23. in relation to the 

cchequer-Bills iſſued out by Authority of that Statute, and the Offenders 
excluded from the Benefit of the Clergy, as appears from Waſhington ; waſhingtor's 

1 7 this Part of the Statute is omitted out of the laſt Volume of the Statutes Abr. 513. 
c large. | neg 29910] 165 1012 | 
= Sec. 4. And it is farther enacted by 5 Anne, 13. Par. 22. That if any 
eren or Perſons ſhall forge or counterfeit any Exchequer-Bill to be iſſued by 


Virtue 


5 
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Virtue of that Statute, or any Endorſement thereon, or tender in Pay, i 
any ſuch forged or counterfeit Exchequer-Bill, or ai 1 counterfeit Ende. 
ment, or demand to have the ſame exchanged for ready Money by the. Goperm Wi 
and Company of the Bank of England or their Succeſſors, (knowing. the Bill i 
tendered or demanded to be exchanged, or the J ay {1 thereon tobe fir 3 
or counterfeit) and with Intention to defraud her Majeſty, her Heirs or u. 
ceſſors, or the ſaid Governor and Company, or their Succeſſors, or any Per 
or Perſons, Body Politick or Corporate, then every ſuch Perſon or Perſan, n 
offending, (being thereof lawfully convicted) ſhall be adjudged a Felon, ji 
ſuffer as in Caſes of Felony, without Benefit of Clergy. "4 + 

Sect. 5. And the like is enacted by 7 Anne, 7. and alfo by g Ana, 
and by 1 Georg. 1. c. 12. in relation to Exchequer-Bills made forth in Pu 
ſuance of thoſe Acts. . d 1 3 
Sec. 6, As to Counterfeiters of Stamps, it is enacted by g and 10 Mi 
25. Par. 59. That if any Perſon or Perſons whatſoever ſhall counterfeit or fg 3B 
any Stamp or Mark to reſemble any Stamp or Mark which ſhall be provid 
made on uſed in purſuance of that Act, or ſhall counterfeit or reſemble ii 
Impreſſion of the ſame, upon any Vellum, Parchment or Paper, thereby to H 
fraud his Majeſty, his Heirs or Succeſſors, of any of the ſaid Duties un 

Vellum, Parchment or Paper, or ſhall utter, vend, or ſell Vellum, Park. 

ment or Paper, with ſuch counterfeit Mark or Marks thereupon, knowing jul 

| Mark or Marks to be counterfeit, that the Perſon ſo offending being thera 
convicted in due Form of Law, ſhall be judged a Felon, and ſhall jul 
Death, as in Caſes of Felony, without the Benefit of Clergy. —_ 
Sect. 7. And the like is enacted by 10 Anne, 19. in relation to the Stam 
to be provided in Purſuance of that Act, with this Addition, That thoſe will 
ſhall privately and fraudulently uſe any Stamps or Marks thereby to defrag 
her Majeſty of any Duty upon Vellum, Parchment or Paper by the ſaid A 
granted, ſhall be adjudged in like manner guil mx. MY 
And the like is enacted 10 Arne, 26. and by 12 Anne, g. and alſo by u. 
Anne, 19. In relation to the Stamps or Marks to be provided in Purſuane: 
of thoſe Statutes. FCC r 
Sect. 8. As to Counterfeiters of South-Sea Bonds, it is enacted by off 
Anne, 21. That if any Perſon or Perſons ſhall forge or counterfeit the cn 
mon Seal of the South-Sea Company, or ſhall forge, counterfeit or alter on 
Bond or Obligation under the common Seal of the ſaid Company, or ſhall of 
to diſpoſe of, or pay away any ſuch forged, counterfeited, or altered Bu 
(knowtng the ſame to be ſuch) or ſhall demand the Money therein contain 
or pretended to be due thereon; or any Part thereof, of the ſaid Company, i 
any of their Officers, knowing the ſame to be forged, counterfeited, or alter 
with Intent to defraud the ſaid Company, or any other Perſon or Perſons, 
very ſuch Offender fhall ſuffer as a Felon without the Benefit of Clergy. i 
Sec. 9. As to Counterfeiters of Lottery-Orders, it is enacted by 2 
Ann, 2. That if any Perſon or Perſons ſhall forge or counterfeit any Lotti 
Order, made in Purſuance of 9 Anne, 6 or 23. or 10 Anne, 19 or 26, or a 
ter the Number or principal Sum of any ſuch Order, or counterfeit the Hail 
of any Perſon to ſuch Order, thereby to procure a fraudulent Aſſignment, u 
fell any ſuch Order, knowing the ſame to be forged or counterfeit, or know! 
that the Name of the Owner is forged, in order to procure ſuch fraudulent 
Aſſignment ; then all and every ſuch Perſon or Perſons being therefore cl 

vii, ſhall ſuffer as in Caſes of Felony, without Benefit of Clerg. 
For other Forgeries relating to Publick Securities, ſee the Additions from 
Number [ 55] to [61] And for other Felonies by later Statutes, ſee the Ad- 
tions from [60] to [81] See alſo the Chapters of Perjury and Forgery, 15 
Pe b CH A 
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CHAP. LIX. 1 me 


Of: M iſpriſion of Felony. 


FFENCES more immediately againſt the Subject, not capital; are 
c-#. 1; It is ſaid, That every Felony includes Miſprifion of Felony, * _ ” 
may be proceeded againſt as a Miſprifion only if the King pleaſe, as Bro-Treal-25. 
been ſhewn already in Chapter 20: 1 | Fe 8. P. C. 32. d. 
. 2. But generally Miſpriſion of Felony is taken for a Concealment H. p. c. , = 
 Fclony, or a procuring of the Concealment thereof; whether it be Felos S. P. C. 33. . 
by the Common Law, or by Statute, [81] 2 n 
ss. z. For this Offence every common Perſon is puniſhable by Fine Bro.Treaſ.25. 
= Impriſonment at Common Law. And by the Statute of Weſftm. 1. 9. 
the Sheriff, Coroner, or any other Bailiff within a Franchiſe or without, 3 Inſt: 173. 
Reward or for Prayer, ùr for Fear,” or for any manner of Affinity, 
ceal, conſent, or procure to conceal the N done in their Liberties; or 
raiſe will not attach nor arreſt ſuch Felons (there as they may) or otherwiſe 
or do their Office, for Favour borne to ſuch Miſ-doers, and be attainted 
=>, they ſball have one Year's Imprifonment, and after make a grievous 
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us| r tbe King's Pleaſure, if they have wherewith ; and if they have not 
wr co, they ſhall have Impri ſonment of three Years. 5 


Se. 4. By 3 H. 7. 1. The Fuftices of the Peace of every Shire of this 
alm, for the Time being, may take H their Diſcretion. an Inqueſt, where- 
every Man fhall have Lands and Tenements to the yearly Value of forty 
lings at the leaſt, to enquire of the Concealments of other Irnqueſts taken 
nere them, and afore other, of ſuch Matters and. Offences as are to be en- 

ed nd preſented afore Fuſtices of Peace, whereof Complaint ſhall be made 

_ or Bills, as well within Franchiſe as without. And if any ſuch Con- 
nent be found of any Inqueſt, as is afore rehearſed, had or made within 
ar after the ſame Concealment, every Perſon of the ſame Inqueſt to be 
cd for the Concealment, by Diſcretion of the ſame Fuſtices of the Peace, 
/d Anerciaments to be ſeſſed in plain Seſſions. 3 1 
ain ef. 5. To this Title of Miſpriſion of Felony, That of Theftbote 1 H. H. P. c. 
21, Es not improperly reducible, which is where one not only knows If 


LN 2 Ne = gi | | 2 S. P C. 40. b. 
e Felony, but takes his Goods again, or other amends, not to pro- Ch. * 


ns, & 5 Cute, „ | | Io | | 3 Inſt. 134. 
. dect. b. This Offence is very nearly allied to Felony, and is ſaid to have K. .. 1944 


n anciently puniſhed as ſuch: But at this Day it is puniſhable only with 8. P. C. 40 b. 
| Fitz. Coro. 


nſom and Impriſonment, unleſs it were accompanied with ſome Degree 3. 
- M ? t : . 10 hd : 0... , 2 . 2 - KS 

oy =" given to the Felon; which makes the Party an Acceſſary 2 H. H. P. C. 
er the act. 1 T 1 : | a 400 


__ 5 To | 3 Inſt. 134. 
| And 47, 48. Cro. Eliz. 536. B. 2. Ch. 29. Sect. 26, &c. 


97. 7. But the bare Taking of one's. own Goods again, which have Bro, Cor, 
en ſtoln, is no Offence at all, unleſs ſome Favour be ſhewn to the Thief. 42 Af = 5 
H. P. C. 130. Cto. El. 486. Pl. 3. 1 Rol. Ab. 67. Pl. 27. Fitz. Affiſe 346, 
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G H A P., IX 
Of Surety of the Peace. 


I Nferior Offences more immediately 7 the Subject, not capital, che ö 
amount to an actual Diſturbance of the Peace, or do not, I 
And firſt I ſhall conſider fuch Offences of this Kind, as amount " 

actual Diſturbance of the Peace; But before I deſcend to the ſeveral Kal 1 

thereof, it may not be improper fitſt to ſhew whiat Security may be * „ 
ainſt the Breach of the Peace before it = and in order hereto, | 3 3 

ſhall examine how the Breach may be ſecur 2 


I. By Surety for keeping the Peace, 5 
2. By Surety for the good Behaviour. 


As to . e for keeping the To. I ſhalt conſider alen | 3Z 


1. In what Caſes it ought to be taken ox Officio, 

2. At whoſe Requeſt it ought to be granted, 

3. Againſt whom it ought to be granted. 3 

4. For what Cauſe it is grantable. 1 

5. In what manner it is grantable by the Courts of Chancery al 2 

King's Bench. 
6. In 1 manner it is grantable by a Juſtice of Peace. 
4 In what manner the Proceſs for it ought to be executed. 
. How ſuch Proceſs may be ſuperſeded, 

9. What ought to be the Form of a Recognizance for this ups 
10. How ſuch a Recognizance may be diſcharged. 71 
i1. How ſuch a Recognizance ought to be certified and proceeded * 1 

12. How it may be forfeited. 1 


'Dalt. cap. 6. Sec. 1. As to the firſt Point, viz. In what Caſes Surety. of the Fe 
i 7,58 ought to be taken ex Officto, it ſeems, That any Juſtice of Peace 4 
9 Ed. 4. 3. a. Cording to his Diſcretion, bind all thoſe to the” Peace, who in his Preſent 
Bro. Petze ſhall make any Affray, or ſhall threaten to kill or beat any Perſon, or ſul 
13-20 135, contend together wit hot Words, or ſhall go about with unuſual Weapal 
142. or Attendants, to the 'Terror of the People; and alſo all ſuch Perſons 
Dalt. cap. 67: ſhall be known by him to be common 3 and alſo all thoſe wi 
* 338 ſhall be brought before him by a Conſtable for a Breach of the Peace in ll 
Dale. cap. 6+. Preſence of lach Conſtable; — all ſuch Perſons who, having been bell 
bound to keep the Peace, ſhall be convicted of having forfeited their! 
cognizance. 
Dalt. cap. 68. Sec. 2. As to the ſecond Point, viz. At whoſe Requeſt the Surety d 
33 hy 72 the Peace ought to be granted; it ſcems agreed at this Day, That all Ir 
134. ſons whatſoever, under the King's Protection, being of ſane Memory, wi 
ther they be natural and good Subjects, or Aliens, or attainted of Tread 
&c. have a Right to demand Surety of the Peace. 
r © 68. Sect. 3, But it has been queſtioned, whether Jews or Pagans, or Fi 
amb. 30. ſons attainted of Premunire, have a Right to it or not. 


4 Seck. 


/ 


hap. 60: 


Of Surety of the Peace. = 
Howeve er it is certain , That 2 Wife may demand it againſt her Dale. cap. 68. 
tening to beat her qurragrouſly, and that a Huſband alfo may Cm. 75. b. 
his Wife. 90 a | p 3 Lev. 138. 
the third Point, vi z. Againft whom the Surety of the F. NN 80. f 

| granted, there feems to be no Doubt bat that it otight up- Dalt. cap. 68. 

E Peace, againſt 


TC 2 


071 ; In Age or under Age, Se. But Infants and Femes Covert ought to find Se- 


rrity b : ſafeſt Way . 5. 
"proceeding gt 2 Peer i by Comphint to the Court of Chancery or atone ed. 


Fes. 6. As to the fourth Point, vy. For what Cauſe the Surety of 
0, peace is grantable; it ſeems clear, That where-ever a Perſon has juſt Palt cap. 67. 


ace to fear that another will burn his Houſe, or do him a corporal Hurt, mg 175 f 
by killing or beating him, or that he will procure others to do him ſuch 

ich, he may demand the Surety of the Peace againſt fuch Perfon ; 

ca that every Juſtice of Peace is bound to grant it, upon the Party's gi- 
vm ing him Satisfaction upon Oath, that he is actually under ſuch Fear; and 
et he has juſt Cauſe to be fo, by Reaſon of the ather's having threatened 
vet him, or lain in wait for that Purpoſe ; and that he does not require 
out of Malice, or for Vexatiom, 5 3 p 

_ 5:7. 7. It ſeems alſo the better Opinion, That he who is threatened ta nay. ap 6;. 

—_ impriſoned by another, has a Right to demand the Surety of the Peace; Lamb. $ 5 $3. 

every unlawful Impriſonment is an Aſſault and Wrong to the Perfon of a Cn. 17 Kd. 

lan: And the Objection, That one wrongfully impriſoned may recover Da- fro. Pace a2. 

ages in an Action, &c. and therefore needs not the Surety of the Peace, is Crom. 135. 4. 

ſtrong in the Caſe of Battery as Impriſonment, and yet there is no doubt, 

Wt that one threatened to be beaten may demand the Surety of the 

—_ cacc. | | | 

_ $7.3. As to the fifth Point, oz. In what manner fuch Surety is 

anable by the Courts of Chancery and King's Bench, it is enacted by 21 

ac. 1. 8. That all Proceſs for the Peace or good Behaviour to be granted or See 1 Lev. 54; 

774d out of the ſame Courts, or either of them, againſt any Perſon or 1 Syd. 67. 

„en, what foever, at the Suit of, or by the Proſecution of any Perſon or 

cr /ons whatſoever, ſhall be void and of none Effect, unleſs fuch Procefs ſhall 

% granted or awarded, upon Motion firſt made before the Fudge or FT udges 

e /ame Courts reſpectively, ( fitting in open Court, and upon Declaration 

in Writing upon their corporal Oaths, to be then exhibited unto them by the 

Parties which fhall defire fuch Proceſs) of the Caufes for which fuch Proceſs 

all be granted br awarded, by or out of the ſaid Courts reſpectively, and 

unleſs that ſuch Motion and Declaration be mentioned to be made upon the 

back of a Writ, the ſaid Writings there to be entered and remain of Re- 

cord : And that if it ſhall afterwards appear unto the ſaid Courts, or either 

of them reſpettively, that the Cauſes expreſsd in ſuch Writings, or any of 

them be untrue, That then the Judge or Judges of the ſaid Courts, or either 

of them reſpectively, ſhall and may award ſuch Cofts and Damages unto the 

| Parties grieved, for their, or any of their wrongful Vexations in that Be- 

half. as they ſhall think fit: And that the 3 or Parties ſo offending, 

ſeal and may be committed to Priſon by ſuch Fudge or Judges „ until he or 

they pay the ſaid Cofts and Damages. ; „%% 1X 9 
dect. 9. As 10 the fixth Point, vis. In what manner fuch Surety is 14 H. 7.8, 

gantable by a Juſtice of Peace, it ſeemeth certain, That if the Perſon 2 

to be bound be in the Preſence of the Juſtice, he may be immediately er W 
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Lamb. 85, &c: cannot be committed without a Warrant from ſome Juſtice of Peace, a 


Dalt. ca. ie 


Lamb. 89. 


Long 044 
5 Ed. 4. 1 
ig 
Bro. FalſeIm- 
priſ. 18. 
Dalt. ca. 69. 
Lamb. 90,91. 
Crom. 235. 
„ 5" 9Y 
Co. 59. 
Dal ca. 69. 
Bro. Falſe Im. 
priſon. 11. 
21 H.7. 21. a 


Lamb. 94,95. 


Dalt. c. 69. 


Lamb. 112, 
113. 


See 2 Roll. A. 
492. F. 


Of Surety of the P eace: _ 8 
committed, unleſs he offer Sureties; and from hence: it ellos a reif 


That he may be commanded by Word of Mouth to find - Sureties, a5 
committed for his Diſobedience ; but it is ſaid, That if he be abſent, i 


3 


3 


2 
D 
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order to find Sureties, and that ſuch Warrant ought to be under Seal, auf 
to ſhew the Cauſe for which it is granted, and at whoſc Suit, and . i 
may be directed to any indifferent Perſon: N | 

Se. 10. As to the ſeventh Point, vs. In what mee the Proc : 
for the Peace ought to be executed, it ſeems needleſs to give a J 
Account of the Execution of the Writ of Supplicavit, becauſe I do ny 1 
find that it is much in Uſe at this Day, and therefore I ſhall refer the Re. * 
der for this purpoſe to Fitzherbert's Natura Brevium, fol. 80, &c. But 2 1 
the Execution of a Warrant of a Juſtice, the following Rules are to be b 
ſerved. = 
Sect. 11. L It c can be executed only by the Perſons to whom, it is N Lo 
rected, or ſome of them, unleſs it be directed to the Sheriff, who ma 
either by Parol, or by Precept i in writing, authorize an Officer ſworn ml 
known, to ſerve it, but cannot impower any other Perſon without a b. 
cept in writing. _ = 

Sect. 12. H. If the Warrant be made in the common 1 Form, diredliy 2 
the Officer to cauſe the Party complained of to come before ſome 1 4 4 
Peace, to find ſufficient Surety, &c. and if he ſhall refuſe ſo to do, to con. 
vey him immediately to Priſon, without expecting any further Warrant, u- 
til he ſhall willingly do the fame, &c. the Officer who ſerves it, before k 7 
makes any Arreſt, ought firſt to require the Party to go with him, an BY 
find Sureties according to the Purport of the Warrant, but upon his Re 
fuſal to do either, he may carry him to the Gaol by Force of the lane 1 
Warrant, without more. 3 

Seck. 13. III. If the Warrant ſpecially direct, that the Party mall «i 
brought before the Juſtice who made it, the Officer ought not to carry hin 4 
before any other: But if the Warrant be general, to bring him before a 1 
* Juſtice of Peace, &c. the Officer has the Election to bring him before v, 4 0 
Juſtice he pleaſes, and may carry him to Priſon for refuling to find _ 
before ſuch Juſtice. 

Sect. 14. As to the eighth Point, VIS, How ſuch Proceſs may be 1 
perſeded, it is ſaid, That if one who fears that the Surety of the Peac 
will be demanded againſt him, find Sureties before any Juſtice of te 
Peace of the ſame County, either before or after a Warrant is iſſua 
againſt him, he may have a Superſedeas from ſuch Juſtice, which {hal 
diſcharge him from Arreſt from any other Juſtice, at the Suit of the ſam: 
Party, for whoſe Security he has given ſuch Surety : Alſo it is ſaid, Thi 
an Appearance upon a Recognizance for the Peace may be ſuperſeded 
by finding Sureties in the Chancery or King's Bench, and purchaſing 1 
Writ teſtifying the ſame. But this Practice having often been abuſed b 
turbulent Perſons, who deſervedly fearing to be bound to the Peace «i 
Good Behaviour, by Juſtices of Peace, would procure themſelves to be 
bound thereto in the ſaid Courts, upon inſufficient Sureties, or upon the 
colourable Proſecution of ſome Peron who would be ready at all Tims 
to releaſe them at their Pleaſure ; whereupon Writs of Superſedeas had bet 
often directed to Juſtices of Peace, commanding them to forbear to arrel 
the Parties for ſuch Cauſes; by reaſon whereof ſuch turbulent Perſons uſed 
to miſdemean themſelves among their Neighbours with Impunity, 35 i 
is recited by 21 7ac. 1. 8. it is thereupon enacted by the ſaid Statut, 
That all Writs of Superſedeas, to be he ra out 1 either of the ſaid os 
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hap. 60. Of Surety of the Peace. 19 


14. unleſs ſuch Proceſs” be granted upon Motion in open Court firſt 2 Chancery 
As ſuch ene Sureties, as ſball appear unto the 4 or 7 2 * 
= ſame Court reſpectively, upon Oath, to be aſſeſſed at five Pounds Lands, r 
ten Pounds in Goods, in the Subfidy Book, at the leaſt; which Oaths, and 
Names of ſuch Sureties, with the Places of their Abode, and where they 
nd ſo aſſeſſed in the Subſidy Books, ſhall be entred, and remain of Record in 
ſame Courts : And unleſs it ſhall alſo firſt appear unto the ſaid Fudge or 
udges, from whom ſuch Superſedeas is defired, That the Proceſs of the Peace, 
good Behaviour, 1s proſecuted againſt him or them, defiring ſuch Superſe- 
15. bona fide, by ſome Party grieved, in that Court, out of which ſuch Su- 
rſedeas is defired to be ſo awarded and directed. . 
Seck. 15. As to the ninth Point, viz. What ought to be the Form of 
ch a Recognizance : If it be taken in Purſuance of a Writ of Supplica- 
„.it muſt be wholly governed by the Directions of ſuch Writ ; but if 
be taken before a Juſtice of Peace, upon a Complaint below, it ſeems Lamb. 100, 
tt it may be regulated by the Diſcretion of ſuch Juſtice, both as to Pl c. 70. 
eNumber and Sufficiency of the Sureties, and the Largeneſs of the 
m, and the Continuance of the Time, for which the Party ſhall be 
und; and it hath been ſaid, That a Recognizance to keep the Peace 
= to 4. B. for a Year, or for Life, or without expreſſing any certain 
"ime, (in which Caſe it ſhall be intended to be for Life) or without 
ing any Time or Place for the Party's Appearance, or without 
Winding him to keep the Peace againſt all the King's People in general, is 
= 09 =_ | 3 | 
sg. 16. However, it ſeems to be the ſafeſt Way to bind the Party to 
paar at the next Seſſions of the Peace, and in the mean Time to keep the Lamb. 105. 
ace as to the King, and all his Liege People, eſpecially as to the Party, ac- hae 
i:ding to the common Form of Precedents. EE 
LR 5-7. 17. As to the tenth Point, viz. How ſuch a Recognizance may 
dccharged, it ſeems agreed, That it may be diſcharged by the Demife . Bro. Peace 
de king in whoſe Reign it was taken, or of the * principal Party who 15. 

5 bound thereby, if it were not forfeited before; alſo it hath been holden, 17611 2 
bat it may be diſcharged by the Releaſe of the Party at whoſe Com- 13. 4. 
bunt it was taken, being certified together with it, but this may juſtly 9 
1 os : ” 1 | 0. 91. 
gqueſtioned, becauſe the Recognizance is not to the Subject, but to 1 Lev. 235. 
e King, and conſequently cannot be diſcharged by the Subject, who is © Lamb. 110, 
ot a Party to it; however, ſuch a Releaſe will be a good Inducement to 1 — 139. b. 
ie Court, to which ſuch a Recognizance ſhall be certified, to diſcharge it; 169. a. 

Ind fo allo will the Non-Appearance of the Party at whoſe complaint it Bro. Peace 17, 
was taken, in order to pray the Continuance of it; and yet it is ſaid, That Crom. 144. b. 
he Seſſions in that Caſe may, in their Diſcretion, refuſe to diſcharge it ; ' ke 1 7 
owever, it is certain that ſuch a Recognizance cannot be pardoned, or re- of H. 43.2. 
by the King, before it is broken, becauſe the Subject has a Kind of B. 2. Ch. 26. 

Intereſt in it; and it is ſaid, That * the Sureties are not diſcharged by their 5 8 W. 

Nath, but that their Executors, &c. continue bound as their Teſtators, 4 Bro. Peace 

C. Were. _ | I7. 

Se, 18, As to the eleventh Point, viz. How ſuch a Recognizance 

Fight to be certified, and proceeded upon: If it be taken by Force of a Lamb. 111. 

Vrit of Supplicavit, it needs not be certified till the Juſtice receive a Writ Dal 2 % 

of Certiorari to that Purpoſe; but if it be taken upon a Complaint below, 

t muſt be certified, ſent, or brought to the next Seſſions of the Peace 

Þy Force of 3 H. 7. 1. that the Party ſo bound may be called; and by 

the ſame Statute, I the Party then make Default, the ſame Default ſhall be 

len recorded, and the fame Recogni _— with the Record of the Default, 5 
EY Fic tots i 
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Hill#Obt-1. bp berP5fied into tht Chancery, King's Bench or Bxcheyer However, f M 
berieen ib party have any Excuſe for his mot appearing, it ſeeths that the Seffign,, 

g and | or on RT n „ e e 
Combs a- not bound peremptorily to record His Default, but may equitably Confide 1 
greed. of the Realohableneſs of ſuch Excuſe ; atid it is ſaid, That the Seffions en 
Dal. ch. 51. Zanee, eithef in reſpett of his not N Of breaking the Peace, wil 
8 1 0 chat che Revognizance in ſuch Caſe vught to be removed into ſome of il 
: Roll A256, King's Courts of Md fminſten Hull, who ſhall proceed by Scire Fatias wi 
Fl. 4. ſuch Recoghizance, and not by Indictitient, Br © i 
3 Bulſt. 120. See. 19. It ſeemeth, that in a Schr Faces =p ſuch a Recogyizay 1 
Whether ſuch it is ſufficient to lay the Fact alledged for a Breach thereof, as having lll 
Scire Facias done corre pacer, without wing the Words Vi & Armis. a 
Day is wide the Seſſions was holden, till which the Party was bound to keep the Peace. Cro. Ca. 138. 


Bro. Peacezo. Sec. 20. As to the twelfth Point, vis. How ſuch go * 
Lab z, be forſeited, there is no Doubt but that it may be' forfeited by any a 
128. tual Violence to the Perſon of another, whether it be done by the b 
himſelf, or by others thro his Procurement, as Manſlaughter, Rape, Ro. 
, unlawful Impriſonment, &c. . = 
Lamb. 115, Sect. 21. Alſo it has been holden, That it may be forfeited by mM = 
Er. Treaſon againſt the Perſon of the King, and alſo by any unlawful Affen 
_ = . 10 1? bly in Terrorem populi, and even by Words directly tending to a Brad 
ſeems other- of the Peace, as by challenging one to fight, or, in his Preſence, threatnin 
wile. to beat him, &c. | | 
18 Ed. 4. 28. a. | „ 8 Ei 1 | | 
22 Ed. 4. 35. b. Oro. Ca. 498, 499. See the Books cited in the following Section, and 2 R. A. 545. Pl. 2, 3, J 56 


e Sect. 22. However, it ſeems that it ſhall not be forfeited by bare War 
of Heat and Choler, as the calling a Man Knave, Teller of Lies, Raſa 

5 or Drunkard; for though ſuch Words may provoke a cholerick Man 1 
2 4 56. break the Peace, yet they do not directly challenge him to it, nor dos 
2 Rol. Re. appear that the Speaker deſigned to carry his Refentment any farther ; An 
199, 227- it hath been ſaid, That even a Recognizance for the good Behaviour, ſh 
33 not be forfeited for ſuch Words; from whence it follows, & fortiori, Thi 
8. 3. a Recognizance for the Peace ſhall not. g 
. Sect. 23. Allo there are ſome actual Aſſaults on the Perſon of another 
21 H. 7. 39. Which do not amount to a Forfeiture of ſuch a Recognizance ; as if n 
 Dalt. ca. 72. Officer, having a Warrant againſt one who will not ſuffer himſelf to 
2 5 arreſted, beat or wound him in the Attempt to take him; or if a 
| id, 176, rent in a reaſonable Manner chaſtiſe his Child, or a Maſter his Ser = 
7 . being actually in his Service at the Time; or a Schoolmaſter li gl 
4. 15% Scholar, or a © Gaoler his Priſoner, or even a * Hushand his Wife, af 


22 Ea. 4.6 ſome ſay; or if * one confine a Friend who is mad, and bind, and be 
: 8 him, Sc. in ſuch a Manner as is proper in ſuch Circumſtances; or it 5 
136. b. Man force a Sword from one who offers to kill another there with; «M 
F. N. B. 80. F. if a Man gently lay his Hands upon another, and thereby ſtay him fia 
2 1 850 inciting a Dog againſt a third Perſon; or if I beat one (without * wout 
113, 116. ding him, or throwing at him a dangerous Weapon) who wirongful 


27 ds G. endeavours with Violence to diſpoſſeſs me of my Land, or Goods; "i 


22 Ed. 4 fa. b. the Goods of another delivered to me to be kept for him, and will 6 
>Cro. Ja.134. deſiſt upon my laying my Hands gently on him, and- diſturbing him 


75 OE or if a Man beat, or, as ſome ſay, wound, or maim one who make 
3 H 4.6.b.g.a. Lutw. 1483. Cro. Ja. 236. Cro. Ca. 138. 19 H. 6. 31. b. 10 E. 4. 6. b. 11 Ed. 4. 280 
Kellew. 92. a. Yelv. 172. 2 R. A E. 1, 2. 548. Pl. 2, 3, 4, 5,6, 7. 549. Pig, 10, 11. Pult. 5,6. Cm 
137. a. Dal, en. 72. Infta Ch. 64. S. 1. A N. A. 54 PL a 141 Al. 21. 27 Ed. 394% 
25 Ed. 3. 42. a. 8 H. 4. 8. a. b. 9 Ed. 4. 48. b. 12 Ed. 4. 6. a. Bro. de Tort. Demeſne 57. 1 Sid. 246. Kely. 11 
2 R. A. 547. F. Pl. 1, 2, 3, 4. 1 Keb. 884, 921. 2 Inſt. 316. 
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cult upon his Perſon, or that ef his * Wiſe, Parent, "Child, or Maſter; *: b 
by if it appear that he did all he could to avoid fighting before be nn 
5 1 


jalb | 

de the Wound; of if a Man * fight with or beat one who attempts to kill 66. a. 

ly Stranger; or if a Man even © threaten to kill one who puts him in Fea; n 
Death in ſuch a Place where tie cannot ſafely fly from him; or if one Pal. 3 : 


priſon thoſe whom he fees fighting, till the Heat is over. 1 
| «I, 2, 3 


12 H.'8.2.bh  <328.6.18.b. 10 Ed. 3. 6. b. 42 Rol. Ab. 559 E. 22 E. 4. 45. b. 


Sed. 24. According to ſome Opinions, a Maſter ſhall not forfeit ſuch 2 R. A. 546. 
Recognigance for beating another in Defence of his Servant, but it is ſaid, P H. 621. b 
hat a Servant is liable to ſuch Forfeiture for beating another in Defence _—_— 
vis Maſter's Son, tho he were commanded by the Maſter fo to do, be- Dalt. ca. 72. 
ce hc is not a Servant to the Son; and for the like Reaſon it is ſaid, That 8 ay 
_: Tcnant ſhall incur the like Forfeiture for beating another in Defence of as. * 
Ladlord, Ge. | 4 | Salk. 407. 2. 
| | 9 Ed. 4.48.b. 

Bro. Treſp. 189. b Dalt. ch. 72. Lamb. 129. 

| Se. 25. But it ſeems agreed, That no one ſhall forfeit ſuch a Re- Crom. 136. b. 


gnisance by a bare T reſpaſs on another's Lands, or Goods, unleſs it be ac- Ds ger 
BE mpanicd with ſome Violence to the Perſon. _ Moo? 249. 


nl | 5:4. 26. And it ſeems to be the better Opinion, That a Man is in no 
enger of fuch a Forfeiture from any Hurt done to another, by playing Dale. ca. 22. 
in Cudgels, or ſuch like Sport, by Conſent, becauſe the Intent of the = 82 8521 


rties ſecms no way unlawful, but rather commendable, and tending Fitz Bar. 244. 
Wutually to promote Activity and Courage; yet it is ſaid, That he who ae”. 
Wounds another in fighting with naked Swords, does in ſtrictneſs forfeit 

ch a Recognizance, becauſe no Conſent can make ſo dangerous a Diverſion 

wful. 7 


1 | Sef. 27. But it ſeemeth, That a Man ſhall not forfeit ſuch Recogni- Ho. 134. 
oe, by a Hurt done to another merely thro' Negligence, or Miſchance ; .A. 54.8. 
Ani where one Soldier hurts another by diſcharging a Gun in Exerciſe, without 
(hal ficient Caution; for notwithſtanding ſuch Perſon muſt, in a Civil Action, 


; ive the other Satisfaction for the Damage occaſioned by his Want of Care, 
et he ſeems not to have offended againſt the Purport of ſuch a Recogni- 


the, 4 tance, unleſs he be guilty of ſome wilfull Breach of the Peace. 
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Of Surety for the Good Behaviour. 


A ND now we are come to Surety for the Good Behaviour, which being 
of great Affinity with Surety of the Peace, both as to the Manner in 
lich it is to be taken, ſuperſeded, and diſcharged, &c. ſeems not to re- 
ure a particular Conſideration, fave only as to the following Points, 


1. For what Misbehaviours it is to be required. 
2. For what it ſhall be forfeited. 


v7, 1. As to the firſt Point, it is to be obſerved, That by 34 Ed. 3. 1, 
uſtices of Peace are impowered to reſtrain Offenders, Rioters, and all other Bar- 
ators, and to purſue, arreſt, take, and chaſtiſe them, according to thetr Treſ- 
eV, or Offence; and to cauſe them to be impriſoned, and duly puniſhed according 
to 


132 


689. Seck. 3. However, it ſeems the better Opinion, That no one ought 
1 Rol. Rep. 


/ Surety for the Good Behaviour. ' Book 

lo the Laws and Cuſtoms of the Realm, and according to that which to h 
ſhall ſeem beſt to do by their Diſcretions, and good Adviſement, and alſo ty i 3 
form them, and to enquire of all thoſe that have been Pillors and Robbers zj 2B 
the Parts beyond the Sea, and be now come again, and go uandring, and il 
not labour as they were wont in Times paſt ; and to take and arreſt all th .Y 
that they may find by Indictiment or by Suſpicion, and to put them in Pri 
and to take of all them that be not of good Fame, where they ſhall be fo i 
ſufficient Surety and Mainprize of their good Behaviour towaras the kn 
and his People, and the other duly to puniſh, to the Intent that the People 9 
not by ſuch Rioters troubled nor endamaged, nor the Peace blemiſhed, wil 
Merchants, nor others paſſing by the Highways of the Realm diſturbed, wil 
put in the Peril which may happen of ſuch Offenders. at 
4I=f.181, Seck. 2, In the Conſtruction hereof there ſeem to have been (oy 
2H.7.20.3-- Opinions, that the Statute, ſpeaking of thoſe that be not of good Fu Wl 
means only ſuch as are defamed, and juſtly ſuſpected that they intendy 

break the Peace, and that it does not any Way extend to thoſe who » 

guilty of other Misbehaviours not relating to the Peace; but this ſe 

Lamb. 115, much too narrow a Conſtruction, fince the above mentioned Exprefſion 


ns 47% Perſons of evil Fame, in common Underſtanding, as properly includes 5e 
75 ſons of ſcandalous Behaviour in other Reſpects, as thoſe who by th; 
quarrelſome Behaviour give juſt Suſpicion of their Readineſs to break th 

Peace; and accordingly it ſeems to have been always the better Qpinia 

That a Man may he bound to his Good Behaviour for many Cauſe d 

8 Scandal which give him a bad Fame, as being contrary to good Manne 


Crom. 140. a. Only; as for * haunting Bawdy-houſes with Women of bad Fame; or fir 
<Cro. El. 78. keeping bad Women in his own Houſe ; or for ſpeaking Words of Cn 
5 tempt of an inferiour © Magiſtrate, as a Juſtice of Peace, or Mayor «| 
27 On of: Town, &c. tho' he be not then in the actual Execution of his Office, « 


1 Ro. Re. 224. of an inferior Officer of Juſtice, as a Conſtable, and ſuch like, being int 


h 220. 
3 Oro. Bl. actual Execution of his Office. | 


Palm- 130. be bound 9 to the Good Behaviour for any raſh, quarrelſome, or unmm 
227, 228. nerly Words, unleſs they either directly tend to a Breach of the Peace, « 


3 Bul. 139, to ſcandalize the Government, by abuſing thoſe who are intruſted by it will 
140. | h 


4 Cro. Ca. the Adminiſtration of Juſtice, or to deter an Officer from doing his Dur; 
498, 499. 


and therefore it ſeems, That he * who barely calls another Rogue, or Rl 

2 0 86. cal, or Teller of Lies, or Drunkard, c. ought not for ſuch Cauſe to 
Supra Ch Go. bound to the Good Behaviour. | 1 

S. 22. Sect. 4. However, I cannot find any certain preciſe Rules for the I: 

: 9 8 rection of the Magiſtrate in this Reſpect, and therefore am inclined 1 
Palm. 126. think, that he has a diſcretionary Power to take ſuch Surety of all tho 
whom he ſhall have juſt Cauſe to ſuſpect to be dangerous, quarrelſam Wi 

or icandalous, as of thoſe who ſleep in the Day, and go abroad in ti 

Night, and of ſuch as keep ſuſpicious Company, and of ſuch as are gen 

Dal. 5. rally ſuſpected to be Robbers, &c. and of Eves-Droppers, and cond 

4; "ot 5 Drunkards, and all other Perſons, whoſe Misbehaviour may reaſonably l 

intended to bring them within the Meaning of the Statute, as Perſons 


23, 24. 
evil Fame, who, being deſcribed by an Expreſſion of ſo great Latitud; 
ſeem in a great Meaſure to be left to the Judgment of the Magiſtrate. by 
if he commit one for want of Sureties, he muſt ſhew the Cauſe, &c. wil 
convenient Certainty. Gn” 

2 129, vec. 5. As to the ſecond Point, viz. For what Misbehaviours ſuch | 


Recognizance ſhall be forfeited, it is laid down as a general Rule in i 
Argument of Stamp and Hide's Caſe, That whatever will be a bt 
; mo ayk 


hap. 62- Of Aſſaalts*and Batteries. 133 

ſe to bind a Man to his Good Behaviour, will forfeit a Recognizance Cro. Ca. 499 

ute wet this is fince denied in Heyward's:Caſe; and indeed does by nd 

Its ve to be maintainable, becauſe. the Statute in ordering Perſons of 

| 33 to be bound in this Manner, ſeems in many Caſes chiefly to re- 

the Prevention of that Miſchief which they may juſtly be ſuſpected to 

ty to do; and in that Reſpect requires them to ſecute the Publick 

om that Danger which may probably be apprehended from their future 

.viour, whether any actual Crime can be proved upon them, or not; 

a it would be extreamly hard in ſuch Caſes to make Perſons forfeit their 1 
lecognizance, who yet may juſtly be Megs ts to give one, as thoſe who 13 H.. 10b. 

bep ſuſpicious Company, or thoſe who ſpend much Money idly, without Pa . 75. 

wing any viſible Means of getting it honeſtly, or thoſe who lie under a 

neral Suſpicion of being Rogues; c. cd Tb 45 | 

| 62. 6. However, it ſeems that ſuch a Recognizance ſhall not only be _ | 

WS -itcd for ſuch actual Breaches of the Peace, for which a Recognizance for 2 H. 7. 2. b. 

peace may be forfeited, but alſo for ſome others, for which ſuch a Re- | 

4 gnizance cannot be forfeited; as for going armed with great Numbers to 

e rerror of the People, or ſpeaking Words tending to Sedition, &c. and | 

Wo for all ſuch actual Miſbehaviours which are intended to be prevented Cro, Ca. 499- 

WF ſuch a Recognizance, but not for barely giving Cauſe of Su picion of 


4. 
Da). 
8 ol 


hat perhaps may never actually happen. 


i 


* * 


CHAP. LXII. 
Of Aſjaults and Batteries. 


L IA ND now I am come to conſider the ſeveral Kinds of actual Diſtur- 
WA bances of the Peace, and theſe are; either, 


1. Such as may be committed by one or two Perſons. 
2. Such as require a greater Number. 5 


. g Thoſe which may be committed by one or two Perſons, are, 


1. Aſſaults and Batteries. 
2. Affrays. 


3. Forcible Entries and Detainers. 
: As to Aſſaults and Batteries, I ſhall conſider the following Particulars ; 


1. What ſhall be ſaid to be an Aſſault. 
2. What ſhall be ſaid to be a Battery. 
3. In what Caſes they may be juſtified. 
4. In what Manner they are to be puniſhed. 


vet. 1. As to the firſt Point, it ſeems that an Aſſault is an Attempt, Pulton 4. a. 
r Offer, with Force and Violence, to do a corporal Hurt to another ; as 
Y ſtriking at him with, or without, a Weapon; or preſenting a Gun 6 Mod. 173, 
q him, at ſuch a Diſtance to which the Gun will , or pointing a 14 FR 
tch-fork at him, ſtanding within the Reach of it; or by holding up 10, 11 
M m | one's 


134 


1 Vent. 256. one's Fiſt at him, Or by any other ſuch like Act done in an angry threats, 


2R.A. 546. that this is the Man he wants. 


. 


6 Mod. 172. but with this Difference, that in the firſt Caſe he may give it in B 


3 Inſt. 158. 
Dalt. ca. 8. 


Lamb. 125, 
126, 
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x 4 3- ing Manner; and from hence it clearly follows, That one charged with an a; 
: be A ſault and Battery, may be found guilty of the former, and yet acquitted of 1, WM 
42 Ed. 3. 7. a. latter. But every Battery includes an Aſſault, therefore on an Indiq mem 
* 58 1 of Aſſault and Battery, in which the Aſſault is ill laid, if the Defengyy| 

22 Aff. 60. be found guilty of the Battery, it is ſufficient. Notwithſtanding the man | 


10 „ 8. whatſoever can amount to an Aſſault. | I 
22 Aff. Pl11. Sec. 2, As to the ſecond Point, vix. What ſhall be ſaid to be a ll 
ky 126. tery, it ſeems that any Injury whatſoever, be it never ſo ſmall, being ach 
= Salk. 384. ally done to the Perſon of a Man, in an angry, or revengeful, or rude, = 
6 Mod. 149, inſolent Manner, as by Spitting in his Face, or any Way touching him - = 
172 Anger, or violently juſtling him out of the Way, are Batteries in the y 
1 Mod. 3. of the Law: But it is ſaid to be no Battery to lay one's Hand gently of 
3 Lev. 404. "I f 
Skin. 387. another whom an Officer has a Warrant to arreſt, and to tell the Off 


Sect. 3. As to the third Point, viz. In what Caſes an Aſſault and B 
tery may be juſtified, this is ſo fully ſet forth already in the Chapter of Sn 
ty of the Peace, that there ſeems to be no need of any farther Conſiden 
tion thereof in this Place; and therefore ſhall only add, That where 
Man in his own Defence beats another who firſt aſſaults him, Cc. he m 
take an Advantage thereof upon an Indictment, as well as upon an Adin 


dence upon 
cially. - 
See. 4. As to the fourth Point, viz, How unlawful Aſſaults and Batt 
ries are puniſhed, there is no doubt but that the Wrong-doer is ſubject, hah 
to an Action at the Suit of the Party, wherein he ſhall render Damages, & 
and alſo to an Indictment at the Suit of the King, wherein he ſhall 

| fined according to the Heinouſneſs of the Offence. 


the Plea of Not guilty, and in the latter he muſt plead it ſp 


CHAP, LXIII. 
Do: Afﬀrays. 
* treating of Affrays, I ſhall conſider, 


1. What ſhall be ſaid to be an Aﬀray. * 
2. How far it may be ſuppreſſed by a private Perſon. 
3. How far by a Conſtable. 
4. How far by a Juſtice of Peace. | 
5. In what Manner the ſeveral Kinds of Affrays may be puniſhed, 


Sec. 1. As to the firſt Point, it is ſaid, That the Word Affray is 
rived from the French Word Effraier, to terrify, and that in a legal & 
it is taken for a publick Offence, to the Terror of the People, fic 
whence it ſeems clearly to follow, That there may be an Aſſault wh". 
will not amount to an Aﬀray; as where it happens in a private Pl 
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out of the hearing or ſeeing of any, except the Parties concerned; "I 


which Cafe it cannot be ſaid to be to the Terror of the People; and 3 
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s Cauſe ſuch a private Aſſault ſeems not to be inquirable in a Court- 4 H. 6. 10. a. 


1 | T. 8 d. — — . 
Et as all Affrays certainly are, as being common Nuſances. Ed. 4. 5 b 
932 | 


Io, 2. Alſo it is faid, that no quarrelſome or threatening Words what- 1 5 C. 13 ö. 
wer ſhall amount to an Affray; and that no one can juſtify laying his t .. 
nds on thoſe who ſhall barely quarrel with angry Words, without Lamb. Con- 


b 1ing to Blows ; yet it ſeemeth, That the Conſtable may, at the Requeſt ſtable, 14. 
the Party threatened, carry the Perſon, who threatens to beat him, be- 


e a Juſtice of Peace, in Order to find Sureties. | 


Sef. ;. Alſo it is certain, That it is a very high Offence to challenge A = 12 


other, either by Word or Letter, to fight a Duel, or to be the Meſſenger 1 Sid. 186. 
ſuch a Challenge, or even barely to endeavour to provoke another to 1 Keb. 604. 


ad a Challenge, or to fight; as by diſperſing Letters to that Purpoſe, full 445 2 55 
Reflections, and inſinuating a Deſire to fight, Sc. 2 Rol. Ab. 78. 
Peck. 4. But granting that no bare Words, in the Judgment of Law, 
ry in them ſo much Terror as to amount to an Affray; yet it ſeems cer- 


, That in ſome Caſes there may be an Affray where there is no actual Lamb. 126. 


blence ; as where a Man arms himſelf with dangerous and unuſual Wea- 3 Inf 160. 
hs, in ſuch a Manner as will naturally cauſe a Terror to the People, 2 Rel. Ab.78. 
dich is ſaid to have been always an Offence at Common Law, and is Pl. 4. 

Ictly prohibited by many Statutes: For by 2 Ed. 3. 3. it is enacted, That 17 
Man, great nor ſmall, of what Condition ſoever he pe, except the King's 

vants, in his Preſence, and his Miniſters in executing of the King's Pre- 

ls, or of their Office, and ſuch as be in their Company aſſiſting them, and 

upon a Cry made for Arms to keep the Peace, and the ſame in ſuch Places 


e ſich Adds happen, be ſo hardy to come before the King's Fuſtices, or o- 
WW of the King's Miniſters doing their Office, with Force and Arms, nor 
Ing no Force in Aﬀray of Peace, nor to go nor ride armed by Night nor by 


py, in Fairs, Markets, nor in the Preſence of the Fuſtices or other Mi- 
bers, nor in no part elſewhere, upon Pain to forfeit their Armour to the 


g, and their Bodies to Priſon, at the King's Pleaſure. And that the 


g's Juſtices in their Preſence, Sheriffs, and other Miniſters in their 


ichs, Lords of Franchiſes, and their Bailiffs in the ſame, and Mayors 
W Bailiffs of Cities and Boroughs, within the ſame Cities and Boroughs, and 


ough-holders, Conſtables and Wardens of the Peace within their Wards, 


/ hve Power to execute this Act. And that the Fuſtices aſſigned, at their 


ning down into the Country, foal have Power to enquire how ſuch Officers 


Lords have exerciſed their Offices in this Caſe, and to puniſh them whont 
3 find, that have not done that which pertained to their Office ; and this 


atute is farther enforced by 7 Rieh, 2. 13. and 20 Rich. 2. I. 


And in the Expoſition of it, the following Points have been holden : | 
. 5. I. That any Juſtice of Peace, or other Perſon, who is impow- F. N. B. 249. 
co execute this Statute, may proceed thereon, either ex Officio, or by 

cc of a Writ out of Chancery formed upon the Statute, and that if he ; Inf. 161. 
_ ny Perſon in Arms contrary to the Form of the Statute, he may ſeize Dal. ch. 22. 


Ams, and commit the Offender to Priſon ; and that he ought alſo _ un 


make a Record of his whole Proceeding, and certify the ſame into the Dalif 23. 
hancery, where he proceeds by Force of the ſaid Writ, or into the * Bull: 330. 
kchequer, where he proceeds ex Officto. 
ect. 6. II. That where a Juſtice of Peace, &c. proceeds upon the ſaid Cro. El. 294- 
Urit, he may not only impriſon thoſe whom he ſhall find offending a- _ — = 
nft the Statute in his own View, but alſo thoſe who ſhall be found ** 
an Inqueſt taken before him, to have offended in ſuch Manner in his 
bſence; and I do not ſee why he may not-do the ſame where he pro- 


eds ex Officio; for ſeeing the ſaid Writ hath no other Foundation but 
: | the 


136 


_ ceedings upon that Statute. 


Cro. El. 294. 


24 Ed. 3. 33. 
a. b. 

21 H. 7. 39. a. 
3 Inſt. 161, 
162. 

Con. 2 Rol. 
78. d. 


2 H. 7. 39. a. 
3 Inft. 162. 


Crom. 64. a. 


againſt their Adverſaries, are not within the Meaning of this Statute, , 


Poph. 121, 
122. 


Lamb. 131. 
3 Inſt. 158. 
. iz. 
2 Inſt. 5 2. 
22 E. 4. 44. b. 
Dalt. ca. 8. 
Lamb. 131. 
Infra z 7. 


3 Lult. 1 38. 
Con. Lamb. 


131. 
Palt. cap. 8. 


Lamb. 131. 
Dalt. cap. 8 
3 Inſt. 158. 
Bro. Faux. 
Impriſon- 
ment 35, 44. 
H.P:; C4136. 
10 H. 7. 20. 
2 Inſt. 52. 


_ rify the People; from whence it ſeems clearly to follow, That Perſons off 1 


ſaid, That any private Perſon may ſtop thoſe whom he ſhall ſee coniylhM 


Of Afﬀrays. Book | Z 
the ſaid Statute, and is the moſt authentick Explication thereof, it ſeemey Wi 
that the Rules therein preſcribed, ſhould be the beſt Direction for all bu 
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Sect. 7. III. That the Under-Sheriff may execute the ſaid Writ, bein . 
directed to the Sheriff, if it name him only by the Name of his Og, Wl 
and not by his proper Name, and do not expreſly command him to ad yi 
his proper Perſon. 8 . 

Seck. 8. IV. That a Man cannot excuſe the wearing ſuch Armour! 
Publick, by alledging that ſuch a one threatened him, and that he wear ;| 
tor the Safety of his Perſon from his Aſſault; but it hath been reſolyed . 
That no one ſhall incur the Penalty of the faid Statute for aſſembling jy 
Neizhbours and Friends in his own Houſe, againſt thoſe who threaten to i 
him any Violence therein, becauſe a Man's Houſe is as his Caſtle. 

Seck. 9. V. That no Wearing of Arms is within the Meaning of 4,8 
Statute, unleſs it be accompanied with ſuch Circumſtances as are apt to te. 
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Quality are in no Danger of offending againſt this Statute by wearing con 
mon Weapons, or having their uſual Number of Attendants with them, f 
their Ornament or Defence, in ſuch Places, and upon ſuch Occaſions, vil 
which it is the common Faſhion to make uſe of them, without cauſing vl 
leaſt Suſpicion of an Intention to commit any Act of Violence or Diſtu 
bance of the Peace. And from the ſame Ground it alſo follows, Th 
Perſons armed with privy Coats of Mail to the Intent to defend themſeh 


8 . 
pr 2 


cauſe they do nothing in terrorem populs. LEN __ == 

Sec. 10. VI. That no Perſon is within the Intention of the faid $M * 
tute, who arms himſelf to ſuppreſs dangerous Rioters, Rebels, or Enenia 
and endeavours to ſuppreſs or reſiſt ſuch Diſturbers of the Peace or Qu 
of the Realm; for Perſons who ſo arm themſelves, ſeem to be exempi 
out of the general Words of the faid Statute, by that Part of the Ex 
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tion in the Beginning thereof, which ſeems to allow all Perſons to an 1 
themſelves upon a Cry made for Arms to keep the Peace, in ſuch Pu 


; 
3 


where ſuch Acts happen. | 4 
preſſed by a private Perſon, it ſeems agreed, That any one who ſees ou 
fighting, may lawfully part them, and alſo ſtay them till the Heat be owns 
and then deliver them to the Conſtable, who may carry them before a | 
ſtice of Peace, in order to their finding Sureties for the Peace: Alſo it il 


to join either Party; and from hence it ſeems clearly to follow, That i 
Man receive a Hurt from either Party in thus endeavouring to preſerve wil 
Peace, he ſhall have his Remedy by an Action againſt him; alſo upon ti 1 
lame Ground it ſeems equally reaſonable, That if he unavoidably hap 
to hurt either Party, in thus doing what the Law both allows and cel 
mends, he may well juſtiſy it, inaſmuch as he is no way in Fault; a 'Y 
the Damage done to the other, was occaſioned by a laudable Intent 


to do him a Kindneſs. Y 
Sect. 12. However it ſeems clear, That if either Party be dangerouſ I 


wounded in ſuch an Affray, and a Stander-by, endeavouring to arreſt 3 


ws | 
2 


he is no way liable to be puniſhed for the ſame, inaſmuch as he is bound I 
der Pain of Fine and Impriſonment, to arreſt ſuch an Offender, and cit 2 
detain him till it appear whether the Party will live or die, or carry Wl 
before a Juſtice of Peace, by whom he either is to be bailed or com 
ted, Ce. 3 Sec. 1" 


ap. 63: 1 137 
6. 13. As to the third Point, viz. How far an Affray may be ſup- | 
led by a Conſtable ; it ſeems agreed, That a Conſtable; is not only im- 

Ver'd, as all private Perſons are, to part an Affray which happens in his 3 In. 158. 
Jeence, but is alſo bound at his Peril to uſe his beſt: Endeavours to this 8 ' ; 5. 
rpoſe, and not only to do his utmoſt himſelf, but alſo to demand the 1;;. | 
*tance of others, which if they refuſe to give him, they are puniſhable Palt. . 

h Fine and Impriſonment. RT: e e ES 3 H. 7. 10. b. 
.. 14. And it is ſaid, That if a Conſtable ſee Perſons either actual- 

engaged in an Affray, as by Striking, or offering to ſtrike, or drawing Lamb. 132, 
ir Weapons, &c. or upon the very Point of entering upon an Affray, Bat e "IE 
there one ſhall threaten to kill, wound, or beat another, he may either 
ry the Offender before a Juſtice of Peace, to the End that ſuch Ju- H. P. C. 136. 
may compel him to find Sureties for the Peace, Gc. or he may im- Pat Safes. 
fon him of his own Authority for a reaſonable Time, till the Heat ſhall 23, 36. " 
over, and alſo afterwards detain him till he find ſuch Surety by Obliga- Cre. El. 375. 
: But it ſeems, That he has no Power to impriſon ſuch an Offender. 3 15 
any other Manner, or for any other Purpoſe; for he cannot juſtify the Fl. 4365. 
bmitting an Affrayer to Gaol till he ſhall be puniſhed for his Offence : 3 7 25 de 
d it is faid, That he ought not to lay Hands on thoſe, who barely con- 10 Ed. 5 18. 
vith hot Words, without any Threats of perſonal Hurt, and that all 5H: 7. 6 Ha. 
gc he can do in ſuch a Caſe, is to command them under Pain of Im- 97.98. 
nment to avoid Fighting. 
c. 15. But he is fo far intruſted with a Power over all actual Af- 5 H. 7. 6. a. 


— 
2 


, that though he himſelf is a Sufferer by them, and therefore liable 3 l - 
Wc objected againſt, as likely to be partial in his own Cauſe, yet he may 2 Bult. 329. 
reis them; and therefore, if an Aſſault be made upon him, he may 
only defend himſelf, but alſo impriſon the Offender, in the ſame Man- 
as if he were no way a Party. 1 35 8 . N 
c. 16. And if an Affray be in a Houſe, the Conſtable may break 13 Ed. 4. 9.2. 
che Doors to preſerve the Peace; and if Affrayers fly to a Houſe Arq Ar gr 
be follow with freſh Suit, he may break open the Doors to take 67. oy 
n. i | ; | 5 | Lamb. 133, 
$7. 17. But it is faid, That a Conſtable hath no Power to arreſt a Hp. C. 135. 
Wn for an Affray done out of his own View, without a Warrant from Cro- El. 375. 
Wu tice of Peace, unleſs a Felony were done or likely to be done; for 1 | 
che proper Buſineſs of a Conſtable to preſerve the Peace, not to pu- 136. 
the Breach of it; nor does it follow from his having Power to com- 
thoſe to find Sureties who break the Peace in his Preſence, that he has 
ES {ame Power over thoſe who break it in his Abſence, inaſmuch as in 
_ Cc it is moſt proper to be done by thoſe who may examine the 
ole Circumſtances of the Matter upon Oath, which a Conſtable cannot 
; yet it is faid, That he may carry thoſe before a Juſtice of Peace, Who Lamb. 141. 
re arreſted by ſuch as were preſent at an Affray, and delivered by them Dal cap. 8. 
o his Hands. Os | 5 | 
Peer. 18. As to the fourth Point, viz. In what Manner an Affray may 
ſuppreſſed by a Juſtice of Peace; there is no Doubt, but that he may H. p. C 126. 
L muſt do all ſuch T hings to that Purpoſe, which a private Man or Dalt. cap. 3. 
nſtable are either enabled, or required by the Law to do: But it is ſaid, on. Falle Im- 
at he cannot without a Warrant authorize the Arreſt of any Perſon for 6, 12, 33. 
Affray out of his View ; yet it ſeems clear, that in ſuch Caſe he may 14 H.8. 7. 
HR ke his Warrant to bring the Offender before him, in order to compel him pl“ we 
nnd Sureties for the Peace © © | — 
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of Affrays are to be puniſhed, it ſufficiently appears from the foregcniſ 
Part of this Chapter, how ſuch Affrays as are accompanied with Fall 


Poph. 153- 
3 Inſt. 158. 


1 Sid. 186. 
1 Keb. 694. 


| Moor 563. 
Pl. 763. 


12 Co. 101. 
1 Keb. 290, 


491. 
1 Mod. 186. 


private Perſon or a Conſtable ; for there does not ſeem to be any good 4 Ef 
Power either to commit him or to bail him, till the Year and Day be 0 9 
but it is ſaid, that he ought to be very cautious how he takes Bail, if U 


not, he is in Danger of being ſeverely fined, if he ſhall appear upon wil 
whole Circumſtances of the Caſe to have been too favourable. ** © 


are liable unto, as to which it is to be obſerved, That all Affrays ing 


tection, 


Seck. 19. Alſo it ſeems, That a Juſtice of Peace has a greater Power vl 
one who hath dangerouſly wounded another in an Affray, than" ee, Wl 
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thority, that theſe have any Power at all to take Sureties of ſuch an (yf 
fender; but it ſeems certain, That a Juſtice of the Peace has a diſcretiona 
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Wound be dangerous; for that if the Party die, and the Offender 3 
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Seck. 20. As to the fifth Point, viz. In what Manner the ſeveral ku 


and Arms, are to be dealt with upon the Statute of Northampton ; a 
therefore 1 ſhall only examine in this Place, what Penalties other Af 


neral are puniſhable by Fine and Impriſonment, the Meaſure of wha 
is to be regulated by the Diſcretion of the Judges according to the Cirul 
ſtances of the Caſe, which very much vary the Nature of this Crime, ui 
in ſome Caſes\make it ſo inconſiderable as ſcarce to deſerve to be taken M 
tice of; and in others make it an Offence of a very heinous Nature, ai 
the following Inſtances : 


1. In Reſpect of the dangerous 'Tendency thereof. 
2. In Reſpect of the Perſons againſt whom it is committed. 
3. In Reſpect of the Place wherein it happens. 


Seck. 21. And firſt, an Aﬀray may receive an Aggravation from nl 
dangerous Tendency thereof, as where Perſons coolly and delibent 
engage in a Duel, which cannot but be attended with the apparent Ds 
ger of Murder, and is not only an open Defiance of the Law, but cant 
with it a direct Contempt of the Juſtice of the Nation, as putting l_ 
under a Neceſſity of righting themſelves ; upon which Conſiderations, nl 
ſons convicted of barely ſending a Challenge, have been adjudged to pri 
Fine of one hundred Pounds, and to be impriſoned for one Month wit 
Bail, and alſo to make a publick Acknowledgment of their Offence, an 
be bound to their good Behaviour. —_—_— 

See. 22. Secondly, An Aﬀray may receive another Aggravation fa 
the Perſons againſt whom it is committed; as where the Officers of Jui 
are violently diſturbed in the due Execution of their Office, as by the ll 
ſcous of a Perſon legally arreſted, or the bare Attempt to make ſuch a 
{cous ; for all the Miniſters of the Law are under its more immediate Ml 


SeF. 23. Thirdly, An Affray may receive a farther Aggravation fu 
the Place wherein it is committed, and upon this Reſpect all Aff 
the King's Court are ſo ſeverely puniſhed, as hath been ſhewn alread nn 
Chapter 21, and upon the fame Account alſo, all Affrays in a Churc Wi 
Church-yard, have been always eſteemed very heinous Offences, a "al 
ing great Indignities to the Divine Majeſty, to whoſe Worſhip and "Wi 
vice ſuch Places are immediately dedicated. And upon this Conſider? 
all irreverent Behaviour in theſe Places hath been eſteemed ſo crimin! 
the Makers of our Laws, that they have not only ſeverely puniſhed "= 
Diſturbances in them which are puniſhable where-ever they happ<" Wl 
all actual Affrays, &c, but alſo ſuch, which if they happen elſewbe 7 
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not puniſhable at all; as bare quarrelſome Words, and even ſuch which 
ald be commendable if done in another Place; as Arreſts by Virtue ot 

i proceſs: But for the better Underſtanding hereof, I ſhall conſider the 


ral Statutes made for this Purpoſe. n 8 ö 
. 24. And firſt, it is enacted by g and 6 Ed. 6, 4. That if any Per- 
barſbever, ſball by Words only quarrel, chide, or brawl, in any Church or 
„Hard, that then it ſhell be lawful unto the Ordinary of the Place where 
ne Offence ſpall be done, and proved by two lawful Witneſſes, to fuſpend 
64% Perſen ſo offending ; that is to jay, if be be a Layman, ab ingreſſu Ec- 


fizz: and if he be a Clerk from the Miniſtration of his Office, for ſo long 
me as the ſame Ordinary ſhall by his Diſcretion think meet and convenient, 
cording to the Fault. | | by 
| Se#. 25. And it is further enacted by the ſaid Statute, That if any Per- 
all ſmite or lay any violent Hands upon any other, either in any Church or 
Þurch-yard ; that then, ipſo Facto, every Perſon ſo offending ſhall be deemed 
onmunicate, and be excluded from the Fellowſhip and Company. of Chriſt's | 
7:77 c72t0n. | | LIN | q | 
nl Seel. 26. And it is alſo further enacted by the ſaid Statute, That if any 
erſon ſhall maliciouſly ferike any Perſon with any. Weapon in any Church or 
ourcb-yard, or ſhall draw any Weapon in any Church or Church-yard, to the 
ent to ſtribe another with the ſame Weapon ; that then every Perſon jo of- 
ing, and thereof being convicted by Verdict of twelve Men, or by his own 
bnfeflion, or by tao lawful Witneſſes, before the Juſtices of Aſise, Fuftices 
W Over and Terminer, or Juſtices of Peace in their Seſſions, by Force of this 
, Hall be adjudged by the ſame Fuſtices before whom ſuch Perſon ſbull be 
Vuicted, to have one of his Ears cut off, &c. and befides that every ſuch 
WP r/o: to be, and ſtand ipſo Facto excommunicated, as aforeſaid. x ayes 
And in the Expoſition hereof it hath been holden : 
Sec. 27. I. That notwithſtanding the Words of the Statute be expreſ= 
a. That he who ſmites another in the Church, &c. ſhall, % Fafos, be 
emed excommunicate ; yet there ought either to be a precedent Convics 
on at Law, which muſt be tranſmitted to the Ordinary, or elſe the Ex- Dyer 275 
bmmunication muſt be declared in the Spiritual Court upon a proper Proof bo = 
f the Offence there; for it is implied in every Penal Law, that no one , Log 2 
hall incur the Penalty thereof, till he be found guilty upon a lawful Trial; Lit. 149. 
Iſo it muſt be intended in the Conſtruction of this Statute, that the Ex- _ 
| 2 = 2 ro. El. 919. 
E +543 nag ought to appear Judicially, for otherwiſe there could be no 
A bſolution. ” | 
Sec. 28. II. That he who ſtrikes another in a Church, &c. can no way Cto. Ja. 367. 
xcuſe himſelf, by ſhewing that the other aſſaulted him. . | 
Sect. 29. III. That Church-wardens, or perhaps private Perſons, 1 Saund. 13, 
ho whip Boys for playing in the Church, or pull off the Hats of thoſe ** 
cho obſtinately refuſe to take them off themſelves, or gently lay their : 1 
ä lands on thoſe who diſturb the Performance of any Part of divine Ser- 1 Mod. 168. 
vice, and turn them out of the Church, are not within the Meaning of 
Ihe Statute. — 
Seck. 30. Alſo it is enacted by 1 Ma. Seſſ. 2. cap. 3. That if any Per- 
nor Perſons, of their own Power and Authority, ſhall willingly and of Purpoſe 
open and overt Word, Fact, Act, or Deed, malicioufly or contemptuoufly moleſt, 
= iſturb, vex or trouble, or by any other unlawful Ways and Means, diſquiet, 
=” uſe, any Preacher who ſhall be licenced, allowed, or authorized to preach 
Le Queen's Highneſs, or by any Archbiſhop, or Biſhop of this Realm, or 
by any other lawful Ordinary, or by any of the 0 of Oxford and Cam- 
bridge, or otherwiſe lawfully authorized or charged, by Reaſon of his or _ 
3 1 re, 
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kay Cure, Benefic e, or other Spiritual Promotion or Charge, in any of his, or the Y 


1 


open Sermon, &c. or if any Perſon or Perſons ſhall malicioufly, willingly," or 
purpoſe, moleſt, let, diſturb, vex, diſquiet, or otherwiſe trouble any Par/on, Vicar *. 
Parrſh-Priefſt, or Curate, or any lawful Prieſt, preparing, ſaying, doing, agi i 
miniſtring or celebrating the Maſs," vr other fuch divine Service, Sacraments, / 
Sacramentals, as was moſt commonly frequented and uſed in the laſt Year of i 
Reign of the late Sovereign Lord King Henry the Eighth, or that at any Tin, Wl 
hereafter ſhould be allowed, ſet forth, or authorized by the Queen's Majeſty ; „ 
if any Perſon or Perſons ſhall unlawfully, contemptuouſly, or maliciouſly, of ther i 
own Power or Authority, pull down, deface, ſpoil, or otherwiſe break any Altar y| L 
Altars, or any Crucifix, or Croſs, in any Church, Chapel, or Church-yarl, il 
every ſuch Offender and Offenders, his or their Aiders, Procurers or Met 
may be apprehended by any Conſtable, or Church-warden of the Place where ju 
Offence ſhall be committed, or by any other Officer or Perſon then being pre 
at the Time of the ſaid Offence ; and being ſo apprehended ſhall be brought bet 
ome Fuſtice of Peace by whom they ſhall be committed forthwith and within r 
Days the Matter ſhall be examined by the ſame, together with ſome other fuji. 
ces; and on Proof by two Witneſſes or Confeſſion, the Offender ſhall be conmi. 
ted for three Months, and alſo till the next Quarter-Seſſions, where, i they n. 
pent, they ſhall be diſcharged upon giving Sureties for their good Behaviour fir 
a Year, and if they do not repent they ſhall be committed till they do. 
2 Jon. 159: Sect. 31. It hath been reſolved, That the Diſturbance of a Miniſter i 
nga — ſaying the preſent Common Prayer is within this Statute; for the exprd 
2 Bulſt. 1. Mention of ſuch Divine Service, as ſhould afterwards be authorized by Que 
Mary, doth implicitly include ſuch alſo as ſhould be authorized by he 
Succeſſors; for ſince the King never dies, a Prerogative given generally t 
one, goes of Courſe to others. [2 OS 
Seck. 32. Alſo it is enacted by 1 Vill. and Mar. 18. Par. 19. Dat 
any Perſon ſhall willingly and of Purpoſe, malicioufly or contemptuouſly cm 
into any Cathedral or Pariſh Church, Chapel, or other Congregation permitil 
by the ſaid Act, and diſquiet or diſturb the ſame, or miſuſe any Preacher u 
Teacher, ſuch Perſons, upon Proof before any Fuſtice of Peace, by tun 
more ſufficient Witneſſes, ſhall find two Sureties to be bound by Recognizance it 
the penal Sum of fifty Pounds, and on Default of ſuch Sureties ſhall be cu. 
mitted to Priſon, there to remain till the next General or Quarter-Seſjn 
and upon Conviction of the ſaid Offence at the ſaid General or Quarter-S/ 
ions, ſhall ſuffer the Pain and Penalty of twenty Pounds, 


CHAP. xv. 
, Forcible Entries and Detainers. 


_ Sed. 1. [T ſeems that at the Common Law a Man diſſeiſed of any Land 

Lamb. 13 56 I or Tenements, (if he could not prevail by fair Means, ) might L 
8 7 re lawfully regain the Poſſeſſion thereof by Force, unleſs he were put t0! 4 
Neceſſity of bringing his Action, by having neglected to re-enter in d 

Kellw. 92. Time: And it ſeems certain, That even at this Day, he who is wrong 
N 6 0 36 fully diſpoſſeſſed of his Goods, may juſtify the re- taking of them 0 - 


Supra Ch. 60. Force trom the Wrong-doer, if he refuſe to re-deliver them ; for tx 5 
8. 23. Violence which happens through the Reſiſtance of the wrongful * 3 
3 as | . 1; 


ap. 64. Of Forcible Entries and Detamers. It 

be originally owing to his own Fault, gives him no juſt Cauſe of 

hint, inaſmuch as he might have prevented it by doing as he 

£ 2 2. But this Indulgence of the Common Law, in ſuffering Perſons 

regain the Lands, they were unlawfully deprived of, having been found 

Experience to be very prejudicial to the publick Peace, by giving an | 

bportunity to powerful Men, under the Pretence of feigned Titles, for-. 

ly to eject their weaker Neighbours, and alſo by Force to retain their 9 

ongful Poſſeſſions, it was thought neceſſary by many ſevere Laws to 

train all Perſons from the Uſe of ſuch violent Methods of doing them- 

es jJuſtice. | 25 e OO, 5 . 

c. z. However, even at this Day, in an Action of Forcible Entry + H. 5 17 
unded on thoſe Laws, if the Defendant make himſelf a Title which is a. 15 3 

ind for him, he ſhall be diſmiſſed without any Inquiry concerning the F. N. B. 240d 

Irce ; for howſoever he may be puniſhable at the King's Suit, for doing Bro. Force, "3 

Hat is prohibited by Statute, as a Contemner of the Laws, and Diſtatber 1, 29. 

the Peace, yet he ſhall not be liable to pay any Damages for it to the 

üntiff, whoſe Injuſtice gave him the Provocation in that Manner to right 

nſelf. Ss e "no 7 $97 

a" 4. Since therefore Offences of this Nature are made ſuch, not by 

common Law, but by Statute; I ſhall for the better Underſtanding 


* 


Wreof, conſider the ſeveral Statutes relating to this Subject. 
s. 5. And firſt, I find it agreed, That by 2 Ed. 3. whith is com- 
oy called the Statute of Northampton; if there be any Uſe made of 
Wins to ſtrike a Terror into the Perſons upon whom a Forcible Entry is 
ee, any Juſtice of Peace or other Officer, who is within the Purview z Inſt. 161. 
that Statute, may both ſeize the Arms for the King's Uſe, and alſo Crom. 162. a. 
priſon the Offenders, but not reſtore the Party injured to his Poſſeſ- * _ 
Wn; but the ſaid Statute ho been fully ſet forth in the foregoing 
Wapter, I ſhall proceed to thoſe Statutes which more directly relate to 
Matter. | —!! A 
%. 6. And firſt it is enacted by 5 Nich. 2. 7. in the following Words, 
4 the King defendeth, That none from henceforth make any Entry into 
nds and Tenements, but in Caſe where Entry is given by the Law; 
in. ſuch Caſe not with ſtrong Hand, nor with Multitude of People, but 
ly in peaceable and eaſy Manner. And if any Man from henceforth do to 
? contrary, and thereof be duly convict, he ſhall be puniſhed by Impriſon- 
7 bis Body, and thereof ranſomed at the King's Mil. 
5. 7. But this Statute being found by Experience not ſufficiently to 
e provided againſt the Miſchief intended to be redreſſed by it, inaſmuch 
it gave no ſpeedy Remedy to the Party injured, againſt the Wrong-doer, 
t left him to the common Courſe of proceeding by way of Indictment or 
jon, and made no Proviſion at all againſt Forcible Detainers, it was 
att neceſſary to ſupply theſe Defects by other additional Laws; and to 
Porpoſe it was farther enacted by 15 Rich, 2. ch. 2. That the ſaid Sta- 


ae #14 all others made againſt Forcible Entries, &c. ſhall be fully execu- 
Pl oo nd farther, That at all Times that ſuch Forcible Entries ſhall be made, 
_ plant thereof cometh to the Juſtices of Peace, or to any of them, 


pt the ſame Fuſtices or Fuſtice take ſufficient Power of the County, and go 
% Place where the Force is made; and if they find any that hold ſuch 
_ /-rcibly, after ſuch Entry made, they ſball be taken and put inthe next 
”, here to abide convict by the Record of the ſame Fuſtices or Fuſtice, until 
4 have made Fine and Ranſom to the King. And that all the People of the 
, as Well the $ heriff as others, ſhall be attendant upon the fame Juſtices, 
5 | C0 


Q 
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8 Co. 121. a. 


Dalt. cap. 22. 


Lamb. 151. 
Dalt. cap. 22. 
B. R. Hill. 
1708. 

Salk. 353. 
Kellw. 41. 8. 
Crom. 195 b. 
196. 

Dalt. cap. 22. 
Moore 848. 


Salk. 353- 


ſonment, and to make Fine to the King: And in the ſame Manner it ſhall be 6, 3 g 


tioned, That if a Perſon againſt whom a Complaint ſhall be made as b 
ving deen guilty of a Forcible Entry, ſhall either traverſe the Entry ot c 


ſummon a Jury for the Trial of ſuch Traverſe, for it is impoſlible to & 
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fo. go and aſſiſt the ſame FJuſtices to arreſt fuch Offenders, upon Pain of Ini. 


of them that make ſuch Forcible Entries in Benefices or Offices, 0 of Holy Ching 

Sect. 8. In the Expoſition of this Statute it hath been holden, That oy 
Juſtice of Peace may make a Record of ſuch a forcible Holding, and 0 4 
ſuch Record is not traverſable, becauſe the Juſtice of Peace in makin i 
thereof, acts not as a Miniſter, but as a Judge: Alſo it hath * lately bees 1 
folemnly reſolved in Colonel Leighton's Caſe, That the ſame Juſtice, moi | I 
aſſeſs the Fine for this Offence, either before the Time of Conviction, g : 
after; but it is ſaid, That fuch Juſtice of Peace hath no Power: to an 3 
mit the Offender to Gaol, unleſs he do it immediately upon the Fact, gl = 
unleſs the Offender ſhall afterwards refuſe to find Sureties for his good i LL 
haviour. Alſo it was holden by the Court in Leighton's Caſe above me 


Force, or plead that he has been three Years in Poſſeſſion, the Juſtice 10 


termine it upon View ; and if the Juſtice have no Power to try it, it wol 
be eaſy for any one to elude the Statute by the Tender of ſuch aT 
verſe, and therefore by a neceſſary Conſtruction, the Juſtice maple needs har 
this Power as incidental to what is expreſly given him. 
Sec. 9. But this Statute being likewiſe very defective in many y Reſpet 
as in not giving any Remedy againſt thoſe who were guilty of a Fork 
tainer after a peaceful Entry; nor even againſt thoſe who were guild 
both a Forcible Entry and Forcible Detainer, if they were removed 
the coming of a Juſtice of Peace; and in not giving the Juſtices of l 
Peace any Power to reſtore. the Party injured by ſuch Force to his Poſt 
fion ; and alſo in not fixing any Pain on the Sheriff for not obeying d 
Precepts of the. Juſtices in the Execution of the ſaid Statutes ; it was | 
ther enacted by 8 H. 6. 9. That from henceforth where any doth maleg 
Forcible Entry in Lands and Tenements, or other Poſſeſſions, or them bold jv 
cibly, after Complaint theregf made wi thin the ſame County where ſuch b 
try is made, to the Fuſtices of the Peace, or to one of them, by the Put 
grieved, that the Fuſſtices or Fuſtice ſo warned, within a convenient ſu 
ſhall cauſe, or one of. them ſhall cauſe, the ſaid Statute to be duly exec 
and that at the Coſts of the Party jo grieved. 
Seck. 10. And it is farther enacted by the ſaid Statute, That though f 1 
Per ſons NN ſuch Entries be preſent, or elſe 3 before the. ai | 
the 600 55 ices or Fuſtice, notwithſtanding the Jame Juſtices or Tel oF 
ſome pk, own next to the Tenements fo entered, or in: ſame other conven 3 
Place according to their Diſcreti ion, ſhall have, od either of them ſhall bei val I | 
Authority and Power to enquire by the People of the ſame County, 44. ur 4 | 
them that make fuch Forcible Entries in Lands and Tenements, as ＋ ; 
which the ſame hold with Force. And if it be found before any of them, 
any doth contrary to this Statute, then the aid Juſtices or Futice li a ; 
to reſeize the Lands and Tenements... ſa. entered or holden as afore, and I | 
put the Party fo put out, in full Poll on of the ſame Lands and Tenen" 
ſo entered or 52 as before. 
Sect. 11. And it is farther enacted by the ſaid Statute, That when the f 
Juſtices or Juſtice make ſuch Inquiries as before, th ey ſhall make, or one of 
ſhall make, their Warrants and Precepts to be 45 ecled to the Sheriff 1 1 
ſame County, commanding him of the King's Behalf, to cauſe to come before 19 
and every of them, ſufficient and indifferent Perſons, dwelling next abit 
Lands ſo entered as before, fo enquire of we Entries, whereof every Man ub 
3 ; 


— 


y Value of _ forty Shillings by the Year at the. laft, above Repriz * N 
e the Serif re urn 55 * every of them at the Day of the firſt 


Sa 3 & w 


ing. And that as well the Fuſtices or uftice aforeſaid, as the Fuſtices of. | 
ſixes ſhall have Power to hear and determine ſuch De aults of the ſaid She- .. _ : 
fs; and Bailiffs, at the Suit of the King, or of the Party grieved, &c, - 
.. 12. And it is farther enacted by the ſaid Statute, That Mayors, Fu- | 
FF Juſtice of Peace, Sheriffs and Bailiffs of Cities, Towns and Boroughs 1001 
1 Francbiſe, have in the aid Cities, Towns, and Boroughs, like Power, te 
eve ſuch Entries, and in other Articles aforeſaid, rifing within the. fame 9s 
_— 7 /ic- f Peace, and Sheriffs in Counties and Countries aforeſard have. 
. z. Bat it is provided by, the ſaid Statute, That they who keep their 
ons with Force in any Lands and Tenements, whereof 77 or their An- 
lors, or they whoſe Eſtate they have in ſuch La as and Tenements, have 
tinued their. Paſſeſſrons in the ſame by three: Years vr more, be not endamaged 
Force of this Statuke, ; 1 115 N 
Sect. 14. And the fad Proviſo was farther enforced and explained by ,31 
. 11. by which it is declared and enacted, That no Reſtitution upon any Inc 
rent of Forcibly Entry, or holding with Force, be made to any Perſon, if 
VPerſen /o indidted, hath had the Occupation, or been in quiet Peſſeſſion, 
e Space of three whole Years together, next before the Day of fuch Indi- 
% found, and bis Eftate therein mot ended; which the Party indicted 
e for Stay of Fett ten, and Reftitution to lay till that be tried, if 
cer will deny or traverſe the ſame : And if the ſame Allegation be tried d. 
% ble ſame Perſon fo indiflgd, be is to pay; fuch Coſts and Damages ta the 
„% Party, as ſhall be afeſſed by the Fudges or. Fuſtices before ivhom..the 
/all be tried; the ſame Caſts and Damages to be recovered and levied, 
Ws 7s ual for Cofts and Damages contained in Fudgments upon other Actions. 
Sec. 15. In the Conſtruction of theſe Statutes it was holden, That if Crom. 161. b. 
Leſſee for Years or Copyholder were ouſted, and the Leſſor or Lord diſ- 166. b. 
kized, and ſuch Ouſter as well as Diſſeiſin were found in an Indictment 
Forcible Entry, the Court might in their Diſcretion award a Reſtitution Velv. 81. 
f Poſſeſſion to ſuch Leſſee or Copyholder, which was by neceſſary Conſe- 53 
eence a Reſcifin of the Freehpld. alſo, whether the Leſſor or Lord had 15 
irc or oppoſed it: But it was a great Quęſtion, Whether a Leſſee for 
er Copyholder, being ouſted by the Leſſor or Lord, coul! ae 
ſeſtitution of their Poſſeſſion within the Equity of 8 H. 6. the Words Lamb. 15;. 
hereof as to this Purpoſe are, that the Juſtice ſhall re-ſcize the Lands, Ge. Dal 629 77. 
which it ſeems to = implied, That the Party, muſt he ouſted of ſuch Savil 68. Pl. 
WP" Eſtate therein, whereof he may be ſaid to be ſeiſed, which muſt be a 141 
—_ hold at leaſt. tne ad 7 ths 5 
Seck. 16. But to remove this Doubt, it is enacted by 21 Fac. 1. 15. That 
uch Judges, Juſtices, or Fuſtice of the Peace, as by reaſon of any AF or Aﬀs- 
Farlianent then in force, were authorized and enabled upon Enquiry, to 
/ Ef Reficurion of Paſſaſion unto Tenants, of any Eftate of Freehold, of their 
nds or Tenements, which ſhall be entered upon with Force, or from them with- 
en by Force, ſhall by Reaſon of that AF have the like, and the ſame Authe- 
ed Ability from thenceforth (upon Indifiment of ſuch Forcible Entries, 
RF” /©7c1% wnith-bolding before them duly found) to give like Reſtitution of Paſ- 
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223. 
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tis 


Latch 182. 


See Co. Litt. 
61. 


Vide Sal. 5 87. 


Crom. 71. a. 
198.9. 
Dal. ch. 77. 


Lamb. 1 
88 755 
Dal. ch. 7 
2 Keb. ** 


Crom. 70. b. 
Dal. ch. 77. 


Com. 69. 
Dal. ch. 77. 
Con. Cro. 
Ca. 486. 


Crom. 69. a, 
Dal. ch. 8 
B. 2. ch. 2 
Sect. 4. 


of Court-Roll, he ſeems at leaſt to be within the Meaning, if not vith i 


| ed or Detainer. 


within 1 & 15 Ric. 2. whether his Adverſary actually quit his por 


0 f Fircible K tri es and Detainers. | Boot 
t on unto Tenants for Term of Years, Tenants by Copy of Court-Roll, Gu, 
dians by Knights-Service, Tenants by Elegit, 3 and Sto 
of Lands or T. enements, by them ſo holden, which ſhall be entered ufun 99 
Force, or holden from them by Force. 1 

Sed. 1 7. But it hath been holden, that a Tenant by the Verge is 18 1 
within this Statute, becauſe he is not within the expreſs Words; ſed Ven © 
for ſince ſuch Perſon hath no other Evidence of his Title, but by the ol 


the Words, of the Statute ; however it ſeems clear, That if a Leſſor 900 4 
his Leflee for Years, and afterwards be forcibly put out of Poſſeſſion 290 
kt ſuch Leſſee, he hath no Remedy for a Reſtitution by Force of any of E 

ve mentioned Statutes, for he cannot have it by 8 H. 6. becauſe he 4. 
w'\ ly continued ſeized of the Fr echold, and ny he is not within 1 = 

ac. I. 1 

4 Sect. 19. However there ſeems to be no Doubt, but that A Juſtice of 
Peace, &c. may in either of the ſaid Caſes, rembye the Force aſe comm 
the Offender, &c. | 
Seck. 19. Having thus ſet forth the ſeveral Statutes hn to this TN 
Je, together with the Miſchiefs which occaſioned them, and the ſeverl| 
Defects of each of them, I ſhall, for the better Underſtanding of then 
all in general, proceed to examine the following Particulars : ALOE 


| What ſhall be Eſtserhed An "OM within theſe Statutes. | 
. What Entry is to be adjudged forcible. 
3. What Detainer. 
4. In reſpect of what Kind of Poſſeſſions one may be pilty of fuck for 


. What Perſons may be guilty Gre. 

5. What ought to be the Form of a Record grounded upon: wel 80 
tutes. 
Of what Kind of Poſſeſſions a Reſtitition 18 to be awarded." = 
8. To whom ſuch Reſtitution ought to be made. I 

9. By whom, and in what Manner, it is to be awarded and given. 3 

10. In what Caſes it may be barred by the Continuance of a ah = 2 
for three Years. 

11, For what other Cauſes it may be ſtayed, 

12, How. it may be ſuperſeded before it is executed. 

13. How it may be ſet aſide after it is executed. 


Setz 20. As to the firſt Point, viz. What ſhall 1 * eftcenniid an 1 
within theſe Statutes, it ſeems certain, That if one who pretends a Titi" 
Lands, barely go over them, either with, or without a great ante 
Attendants, armed or unarmed, in his Way to the Church, or Market, "8 
for ſuch like Purpoſe, without doing any Act, which either exprelly af 3 | 
impliedly amounts to a Claim of ſuch Lands, he cannot be ſaid to make al 1 
Entry thereinto within the Meaning of theſe Statutes. | 

Sect. 21. Yet in ſuch Caſe, if he make an actual Claim with any 0 
cumſtances of Force or Terror, he ſeems to be guilty of a forcible u 


or not. 3 
See. 22. Alſo all thoſe who accompany a Man when he makes a i : 
cible Entry, ſhall be adjudged to enter with him, within the Intent of ti 
Laws, whether * actually came upon the Lands, or not, 


; 


; ; : e 


| 1 
3 5 ea, Ly 15 
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= Le. 23. 80 alſo ſhall thoſe who having an Eſtate in Land by a deſea- Crom. 69. b. 
Tide, continue with Force in the Poſſeſſion thereof, after a Claim C., Ii. 25%, 
vy one who had a Right of Entry therettto. 257. | 
1 2. 24. But he who barely agrees to a forcible Entry made to his Vile, Crom. 69. a. 
| out. his Knowledge or Privity, ſhall not be adjudged to make an En- Py ch. 75 
( ithin theſe Statutes, becauſe he no way concurred in, or promoted. * N 
Porce. . e ft #5 PR | | 
bp 5. As to the ſecond Point, viz. What Entry is to be adjudged Lamb. 140, 
üble, it ſeems clear, that it ought to be accompanied with ſome Cir- ve. | 


Mtances of actual Violence or Terror; and therefore, That an Entry 4 1 | 
ch hath no other Force than ſuch as is implied by the Law, in every b. 


pals whatſoever, is not within theſe Statutes. 


A 


And therefore, for the better Underſtanding hereof, I ſhall conſider ; 1 


u Reſpect of what Acts of Violence an Entry may be adjudged 
ole. . 1 5 1 
. n Reſpect of what Circumſtances of Terror. 


be. 26. As to the firſt of theſe Particulars, it ſeems to be agreed, 
an Entry may be ſaid to be forcible, not only in Reſpect of a Vio- 
e actually done to the Perſon of a Man, as by beating him if he re- 

WE to rclinquiſh his Poſſeſſion, but alſo in Reſpe& of any other Kind of 
Wlcnce in the Manner of the Entry, as by breaking open the Doors of H. P. C. 116. 
Wouſe, whether any Perſon be in it at the ſame Time or not,  eſpecial- Ls ** 
if it be a Dwelling-houſe, and perhaps alſo by any Act of Outrage af. 
the Entry, as by carrying away the Party's Goods, &c. which being 30 Aff. 50. 
nd in an Aſſiſe of Novel Diſſeiſin, will make the Defendant a Diſſei- 15 = $ID. 
with Force, and ſubject him to Fine and Impriſonment : And accord- 2 Inſt. 235, 
W to {ome Opinions, an Entry may be faid to be forcible from the bare 236. 
Ving up of a Latch, or pulling back the Bolt of a Door; but ſure- od ga 
ſuch inconſiderable Circumſtances as theſe, which commonly paſs be- ,,... 66 
Wc! Neighbour and Neighbour, without any Offence at all, can never Pl. "ag . 
g a Man within the Meaning of theſe Statutes, which ſpeak of En- Noy 137. 
Ws with ſtrong Hand, or Multitude of People; and it hath been holden, 2 p 38. 
at an Entry into a Houſe through a Window, or by opening a Door Lamb. 143. 
aha Key, is not forcible: And it is ſaid, That if one find a Man out 2 Rol. Re. 2. 
his Houſe, and forcibly with-hold him from returning to it, and fend Lamb. 143. 
bons to take peaceable Poſſeſſion thereof, in the Party's Abſence, yet he Dal. ch. 77. 
not guilty of a forcible Entry, inaſmuch as he did no Violence to the 
_, bit only to the Perſon of the other: But perhaps this Opinion 
= ul be queſtioned, becauſe though the Force be not actually done 
" the Land, nor in the very Act of the Entry, yet fince it is uſed with 
9 immediate Intent to make ſuch Entry, and is the only Cauſe that it met 
YZ th no Oppoſition, ſurely it cannot be ſaid, that the Entry is without 
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1 2 which whether it be upon, or off the Land, ſeems equally within 

e -i tte, | 5 

Sec. 27, As to the ſecond Particular, viz. In reſpect of what Cir- 

mitances of Terror an Entry may be adjudged forcible ; it is to be ob- 

Fvcd, That where-ever a Man, either by his Behaviour or Speech, at H. P. C. 128. 
Iime of his Entry, gives thoſe who are in Poſſeſſion of the Tene- Lamb. 142, 
es which he claims, juſt Cauſe to fear, that he will do them ſome bodi- Dal ca. 77. 
. ct if they will not give way to him, his Entry is eſteemed forcible, 

. ether he cauſe ſuch a Terror, by carrying with him ſuch an unuſual 
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10H. 7. 12.4. 
Crom. Ws Pl. 


14, 24. 
See the Books 


above cited. 


Bro. Dureſs, 
42,180 

1 Inſt. 25 3. b. 
Dal. ca. 77. 


Lamb. 143. 


H. P. C. 138. 


Lamb. 145. 
Crom. 70. 
H. . C. 139. 
Pal. ca. 77. 
Cro. Ja. 199. 


Crom. 70. b. 
Lamb. 145. 


Crom. 70. b. 
Lamb. 145. 


Crom. 73. 
Pal. ca. 77. 


® 1 Sid. 101. 
1 Lev. go. 

1 Keb. 438. 
b Cro. Ja. 41. 
< Cro.Ca.201. 


do H. 6. 1 1. a. 


22 H. 6.33. a. 
Bro. Force, 7. 
Cro. Ca. 201. 
© Cro.Ca.2ot. 
f See Cro. Ca. 
4.86. 


See Dal. ca. 77. 


s Cro. Ja. 18. 
> Crom. 69, 


Vide infra 
Sect. 40. 


Number of Servants, or by 


any other ſuch like Damage 
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arming himfelf in ſuch a Manner, ng + Reg 
intimates a Deſign to back his Pretenfiofis by Force, or by actual 


ing to kill, maim, or beat thoſe who ſhall continue in Pola ion, 50 BD 


giving out ſuch hes as plainly imply a Purpoſe of uſing Force 3g; 
chele who ſhall 1 — any 9 25 py if one ſay that he will wa ) 7 
Poſſeſſion in Spite of all Men, GS. 1 
Sect. 28. But it ſeemeth that no Entry ſhall be judged forcible from a 9 
threatening to ſpoil another's Goods, or to deſtroy his Cattle, or to dh ", 
which: i is not perſonal. 5 , 

Se. 29. However it is clear, That it may be committed 55 a (a 
Perſon, as. well as by twen 9 
Seck. 30. As to the third Point, vig. What Detainer is to be ad MN 
forcible, it ſeemeth certain, That the ſame Circumſtances of Violenc: il 
Terror, which will make an Entry forcible, will make a Detainer vi 
cible alſo; ; from whence it ſeems to follow, That whoever EN in U 
Houſe an unuſual Number of People, or unufual Weapons, or threw 
to do ſome bodily Hurt to the former Poſſeſſor, if he dare return, ſhall 
adjudged guilty of a forcible Detainer, tho' no Attempt be made to 1 
ter; and it hath been ſaid, That he alſo ſhall come under the like 
ſtructlon; who places Men at a Diſtance from the Houſe, in order to af 
any one who ſhall attempt to make an Entry into it; and that he all 
in like Manner guilty who ſhuts his Doors againſt a Juſtice of Pr 
coming to view the Force, and obftinately refuſes to let him come i 
But it is ſaid, That a Man ought not to be adjudged guilty of this Offi 
for barely refuſing to go out of a Houſe, and continuing therein, in 9 
ſpight of another. | 
See. 3 1. As to the fourth Point, v2. In reſpect of what Kind of Ml 
ſeſſions one may be guilty of a forcible Entry or Detainer within thal 
Statutes it ſeems clear, That one may come within the Danger thereof 
a Force done to Eccleſiaſtical Poſſeſſions, as Churches, Vicaridge-Ho 
Sc. as much as if the fame were done to any temporal Inheritance ; 1 
it hath been holden for a general Rule, That one may be indicted for a wn 
cible Entry into any ſuch incorporeal Hereditament, for which a Val 
of Entry will lie, either by the Common Law, as for © Rent, ot 
Statute, as for © Tithes, Sc. but I do not find any good Authority, 1 
ſuch an Indictment will lie for a * Common or * Office; but it ſeem 
greed, That an Indictment of forcible Detainer lies againſt any one, wht ; : 
ther he be the Tertenant or a Stranger, who ſhall forcibly diſturb il _- 
lawful * Proprietor in the Enjoyment of any of the above-mentioned Mi Co 
ſeſſions; as by violently reſiſting a Lord in his Diſtreſs for a Rent, 3 | 
by menacing a Commoner with bodily Hurt, if he dare put in his kane 
into the Common, &c. yet it ſeems clear, That no one can come vil oO 
the Danger of theſe Statutes by a Violence offered to another in reif jo 
of a Way, or ſuch like Eaſement, which is no Poſſeſſion. Alſo it wan 
eth, That a Man cannot be convicted upon View, by Force of 15 i Y | 
2. 2. of a forcible Detainer of any ſuch Tenement, wherein he can I 
be ſaid to have made a precedent forcible Entry, becauſe that Statute M | 
the Juſtices a Juriſdiction of no other forcible Detainer, but what folloni 3 
forcible Entry. b 
Sect. 32. As to the fifth Point, . Who may be guilty of a ford} 
Entry or Dttainer within theſe Statutes; - 1t ſeems clear, That no TR 
can come within the Intention thereof by any Force whatſoever done i 
him in entering into a Tenement, whereof he himſelf had the fole © 
lawtul Poſſeflion, both at and before the Time of ſuch Entry; * 
5 — 


Eaking open the Doors of his own Dwelling-houſe, or of a Caſtle, 'which Moore 786. 
his own Inheritance, but forcibly detained from him by one who claims S Reb. 4% 
- bare Cuſtody of it; or by forcibly entring into the Land in the Poſſeſ- | 
In of his en Lefſee at WII. L .. 2 nets 
Sed. 33. But it ſeems clear, That a Jointenant, or Tenant in Common, 8 Ed. 4. 9. a. 
ay offend againſt the Purport of theſe Statutes, either by forcibly ejecting, 19 kr . 
> forcibly holding ont his Companion, for tho the Entry of ſuch a Tenant 
> lawful per ny & per tout, ſo that he cannot in any Caſe be puniſhed in 
Action of Treſpaſs at the Common Law, yet the Lawfulneſs of his 
try no Way excuſes the Violence, or leſſens the Injury done to his Com- | 
mion, and conſequently an Indictment of forcible Entry into a Moiety of Latch 224 
Manor, Sc. is good. 3 n * 
_ 5-7. 34. Alſo if a Man have been in Poſſeſſion of Land for never ſo 
ea Time, by a defeaſible Title, and another who hath a Right of En- 
= thcreunto, make a Claim, and yet ſuch wrongful Poſſeſſor ſtill continue 
 #þ Occupation with Force and Arms, he is puniſhable for a forcible Entry Co. Lit. 256, 
bDetainer againſt the Purport of theſe Statutes, becauſe all the Eſtate 257. 
hereof he was ſeiſed before ſuch Claim, was wholly defeated by it, and om 2 
> Continuance in Poſſeſſion afterwards amounted in the Judgmeat of Law 161. 
a new Entry. ,, Ro „„ Me reno Lal 
Se. 35, It is ſaid, That an Infant or Feme Covert may be guilty with- Dal. ch. 77. 
the Intention of theſe Statutes, in reſpect of ſuch actual Violence as ſhall 8 69, b. 
done by them in Perſon, but not in reſpect of what ſhall be done by:&- THT * 
es at their Command, becauſe all ſuch Commands of theirs are void: 
Ho it is faid, That a Feme Covert may be impriſoned for ſuch Offence, 1 H. H. P. C. 
chat an Infant ought not, becauſe he ſhall not be ſubject to corporal „ 
iniſhment, by Force of the general Words of any Statute; wherein he is wn. 3 
t expreſly named. 55. e eee ee ene | ee IT OK So Was 
As to the ſixth Point, dig. What ought to be the Form of a Record 
dunded upon theſe Statutes, it hath been reſolved, 
ect. 36. Firſt, That it is ſufficient in the Caption of ſuch an India 
Wnt, to ſay, That it was taken before A. B. & C. D. Juſticiariis ad pa- Palm. 277. 
_ Di: Regis conſervandam affignatis, without ſhewing that they had . 
chority to hear and determine Felonies and Treſpaſſes, for the Statute en- 
cs all Juſtices of Peace, as ſuch, to take ſuch Indictments. 1 
Sect. 37. Secondly, It hath alſo been reſolved, That the Tenement Dal. ch. 81. 
which the Force was committed, muſt be deſcribed with convenient 
W-rtainty, for otherwiſe the Defendant will neither know the ſpecial 
harge to which he is to make his Defence, neither will the Juſtices or 
eriff know how to reſtore the injured Party to his Poſſeſſion; and 
dm hence it follows, That an Indictment of a forcible Entry into a . 
Tenement (Which may ſignify any Thing whatſoever, * wherein a * LE. 6 
[in may have an Eſtate of Freehold,) or into a Houſe © or Tenement, Ret Ab. 30. 
into two Cloſes of Meadow * or Paſture, or into a Rood © or Half a Pl. 6. 
ood of Land, or into f certain Lands belonging to ſach a Houſe, or in- rug tot. 
_- ſuch a Houſe, without ſhewing in what 5 Town it lies, or into a h Te- « 2 Rol. Ab. 
rent with the Appurtenances called Trupenny in D. is not good. 28 = . 
er bach been reſolved, That an Indictment for a forcible Entry in > =p 
mum Manſianalem frve Meſſuagium, &c. is good, for theſe are Words Palm. 277. 
4 Jupollent : Alſo that ſuch an Indictment for an Entry into a * Cloſe, 32 i * 
1 led Serjeant Hern's Cloſe, Se. without adding the Number of Acres, . 
225, for here is as much Certainty as is required in an Eje&ment ; R 


n + 0. forcib. Ent. 22, 8 h | ; : | 3 Leu 
= Kal. Ab. 90. — 2 Leon. 186. h 2 Rol. Ab. 80. Pl. 2 i Cro. Ja, 633. Palm, 277. Cro. El. 458. 
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2 Leon. 186. 


3 Leon. 102. 


2 Keb. 495. 
3 Bulſt. 71. 


1 Ven. 23,25. 


2 Keb. 495 | 
k. 260-2. 


Hetley 73 


tc 


Cro. El. 754. 
Noy 131. 


2 Rol. Re. 65. 


Palm. 426. 
1 Sid. 102. 


Con. Velv. 28. 


1 Bulſt. 177. 


Contra 1 

Ventr. 306. 
3 Leon. 102. 
Allen 49. 
Palm. 277. 
Con. 2 Rol. 
A. 80. Pl. 
2 Keb. 477. 
Palm. 277. 


Cro. Ja. 633, 


634. 


2 Rol. A. 80. 
„ 


Yelv. 16 35 


Far. 123. 


1 Ventr. 306. 


x Sid. 102. 
1 Mod. 73. 
2 Keb. 709. 
Salk. 260. 
Far. 123. 


9. 


Fears, is not good; for in the firſt Caſe it may be intended, That k. 
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and it hath been adjudged, That ſuch Indictment may be void as to fd I Y 
Part thereof only which is uncertain, and good for ſo much as is certzy AM 
and therefore, that an Indictment for a forcible. Entry into a Houſe, 2 9 
certain Acres of Land thereto beloneing⸗ may be quaſhed as to the Land 
and ſtand good as to the Houſe. | (1964 et e 
Seck. 38. Thirdly, It hath been alſo reſolved, That an Indictmen 1 
on 5 Or 15 Rich. 2. needs not ſhew who had the Freehold at the Time of 
the Force, becauſe thoſe Statutes ſeem equally to puniſh all Force of th n 
Kind, without any Way regarding what Eſtate the Party had on wha 
it was made; yet it ſeems, That ſuch an Indictment ought to ſhew d 
ſuch Entry was made on the Poſſeſſion of ſome Perſon, who had ſom 
Eſtate in the Tenements, either as a Freeholder or Leſſee for Years, ©, 
for otherwiſe it doth not appear, that ſuch Entry was made injurious v8 
any one; but it is ſaid, That an Indictment on 8 H. 6. muſt ſhew, yl 
the Place wherein the Force was committed was the Freehold of the Pam 
grieved at the Time of ſuch Force; and therefore, That it is not ſuf. 
cient to ſay that the Defendant with ſtrong Hand, c. entered into {ud 
a Houſe, exiſtens liberum Tenementum F. S. Fc. without ſaying, adtunc a 
iftens liberum Tenementum F. S. for otherwiſe it may be intended, that j 
was his Freehold at the Time of the Indictment only, and not at th 
Time of the Force; and according to the general Opinion, an Indifmer 
on that Statute cannot warrant an Award of Reſtitution, unleſs it find 
that the Party was ſeized at the Time; yet it is ſaid, That the Want d 
ſuch an expreſs finding may be ſupplied by ſuch Words as neceſſui 
imply, that the Party was ſeiſed at the Time of the Force; as when! 
is expreſly laid that the Defendant diſſeiſed J. S. Sc. which is impoſſit 
unleſs he had been ſeiſed of the Freehold at the ſame Time; and it hal 
been ſaid, That it is ſufficient in ſuch an Indictment to ſay that the Pi 
ty was Poſſeſhonatus pro termino Vite, without uſing the Word Seijiu| 
Sc. for the ſame Propriety of Expreſſion is not required in Indictmentꝭ af 
Pleadings ; ſed Quere. Alſo it is ſaid, That if it do appear either in ſu} 
an expreſs or implicit Manner, that the Party injured had the Freehold a 
the Land at the Time of the Force, it is not neceſſary to ſhew fare 
what Eſtate in particular he had therein, or by what Title he claims tf 
ſame; for it is not the Title, but the Poſſeſſion, which is in Queſia 
And upon the like Ground it hath been adjudged, That an Indictment al 
the ſaid Statute for entering on my Farmer, and forcibly expelling il 
and diſſeiſing me, is good, without ſhewing what Eſtate ſuch Fan 
had; for it is ſufficient to ſhew that he had the Poſſeſſion, and the In 
complained of is the forcible Diſſeiſin done to me, which, being the nu 
Point of the Indictment, if it be ſufficiently ſet forth in Subſtance, 
Indictment is good; yet in this very Caſe the Want of ſhewing that ſud 2 
Farmer was ouſted, would have been an incurable Fault; becauſe his 1 
ſefſion being my Poſſeſſion, unleſs he were ouſted, I could not be «8 
ſeiſed. Alſo it hath been holden, That as an Indictment on 8 H. 
muſt ſhew that the Party who is put cut of Poſſeſſion was ſeiſed o 
Freehold, in order to bring him within the Purview of that Statute, 1 
alto an Indictment on 21 Fac. 1. 15. muſt ſhew, That the Party nun 9 
was poſſeſſed of ſuch an Eſtate as will bring him within the Proviſion 
that Act; and upon this Ground it hath been reſolved, That ſuch an "i 
dictment, ſetting forth in general, that the Party was poſſeſſed, or ts I 
he was poſſeſſed for a certain Term, without adding, that it wa "il 


was poſſeſſed only by Virtue of a Leaſe at Will; and in the 120 8 


8 
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lat he was poſſeſſed of a Term for Life, in neither of which Caſes he 
Within the Benefit of 21 Jac. I. 15. Let it hath been ſaid, That the 
Gon of ſuch an Eſtate, as is within that Statute, is ſufficiently ſet 
ih in the reciting! Part of an Indictment, as thus, Quod cum F. S. was 1 Mod. 73. 
t- 7-4 for a certain Term of Years, and being fo poſſeſſed, was by ſtrong Sy 
Ind, Sc. put out of Poſſeſſion, &c. without any direct Allegation o ß 
h a Poſſeſſion. 2 V 1 
.d. 39. Fourthly, it hath been reſolved, That a Repugnancy in ſet- 
g forth the Offence in an Indictment upon any of theſe Statutes, is an 
able Fault; and upon this Foundation it hath been adjudged, That 

Indictment on 8 H. 6. ſetting forth, that the Defandants Pacifice in- alem 3 
werunt, Gc. & eum adtunc & ibidem vi & armis diſſeiſiverunt, or that pe: ng Pr 
8. was ſeized and poſleſſed, is void; and it hath alſo been adjudged, Poph.205. 
t an Indictment on 21 Fac. 1. ſetting forth, That the Party injured 5 2 
poſſeſſed of a Term for Years, or of a Copyhold Eſtate, and that the . 
ants with ſtrong Hand, ouſted, and diffeiſed him, is void, becauſe | 
apſurd and contradictory to ſet forth a Diſſeiſin of ſuch an Eſtate 
E-reof it is impoſſible that any Man can be diſſeiſed; alſo it hath been 
len, That an Indictment on 8 H. 6. ſetting forth a Diſſeiſin of Land, 
unc & adbuc exiſtens liberum Tenementum F. S. is void for its Repugnan- and. 9 
| inaſmuch as it implies, That F. S. always continued in Poſſeſſion, 2 Ball 121. 
ch, if it be true, makes it impoſſible that he could be diſſeiſed at all; 8d. 103. 
WW ome have ſaid that this ſeeming Repugnancy may be reconciled, by in:. 
ing that the Diſſeiſee might re-enter after the Time of the Diſſeiſin, and 
ec the finding of the Indictment ; however it ſeems clear, That if the 

rd Adbuc extratenet be added, ſuch a Repugnancy cannot be helped A 
yy Intendment ; and that no Reſtitution can be awarded on ſuch an In- 
ment, whether thoſe Words Adbuc extratenet be in it or not, becauſe 
Party grieved appears by the Indictment it ſelf to have had the Freehold 
Joe Time of the finding thereof. kan foe 0. 1 
c. 40. Fifthly, It hath been reſolved, That an Indictment of a 2 Rol. A. 80: 
le Detainer, without ſhewing that the Defendant made an Entry in- 8 
che ſame Lands, is not good, becauſe the Statute doth not prohibit 

BE who hath always been in Poſſeſſion, to maintain the ſame with Force: 
i ſeems clear, That a Conviction of a forcible Detainer upon View palm. 19;, 
Force of 15 Rich. 2. 2. cannot be good, unleſs it ſhew that the Defen- 196, 197. 
It was alſo guilty of a forcible Entry, for the Words of that Statute 9. J. 19. 
, That at all Times that ſuch forcible Entries are made, and Complaint there- Cro. El. gige 
conetb to the Fuſtices, &c. that the ſame Fuſtices, &c. ſhall go, &c. and i 
%, find any that hold ſuch Place forcibly, after ſuch Entry made, &c. by 
och it is plain, That the Juſtices have no Juriſdiction by Force of this 
tute, but where the Entry, as well as Detainer, was forcible; Yet in B. R. Hill. 
ghton's Caſe it was reſolved, That ſuch a forcible Entry is ſufficiently ſet 170% 

h in the Complaint recited in ſuch a Conviction; and it is plain, That 
Statute could not intend that the forcible Entry ſhould be viewed, be- 
ſe it is to precede the Proceedings of the Juſtices; but perhaps it is the 
er Opinion, That an Indictment upon 8 H. 6. ſetting forth an Entry and 
Cible Detainer, without ſhewing whether the Entry were forcible or 
cable, is good; for there is no Medium between a forcible and peace- 
E, and an Entry not alledged to have been forcible, ſhall be in- 

ed to have been peaceable, or if not ſo, yet it ſeems to be no Way 
terial, whether it ſhall be taken to have been forcible or peaceable, 
1 auſe in either Caſe it is equally within the Statute, the Words where- 

| = as to this Purpoſe are, Where any doth make forcible Entry in Lands and 

Iz Qq Tene- 
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= Force. quſted the Party grieved, and alſo continueth his Poſſeſſion at the Tine! 


Dal. ch. 81. of Poſſeſſion to one who never was in Poſſeſſion, and it is vain to wal 


Con. Noy Words * [llicate, or * Expulit, or © Inde, tor the Word Diſſerfroit in 


= 2 Bull. 288. 


Tenements, or other Poſſeſſions, or them hold forcibly; by which it 3 pen 

2 Rol. Ab. That a forcible Detainer is a diſtinct Offence from that of a forcible f. 1 
80. Fl. 11. hs Way depending on it; and my Lord Chief Juſtice Hol? ſeemed x 
Yelv. 99- be of this Opinion in Leighton's Cafe above mentioned. However it a 
by . _ to be certain, That if a Bill both for a forcible Entry and forcible Detun 
ms. - Mm preferred to a Grand Jury, and found Ignoramus as to the Entry wil 
COST 105” Force, and Billa vera as to the Detainer, it will not warrant an Ay 
Sect. 59. Reſtitution, but is void, becauſe a Grand Jury cannot find a Bill true 10 
B. 2. Ch. 25. Part, and falſe for Part, as a Petit Jury may. me 
Ys Sect. 41. Sixthly, It hath been reſolved, That no Indictment can yy 


Salk. 260. 2. rant an Award of Reſtitution, unleſs it find that the Wrong-doer by 
1th 153. the finding of the Indictment ; for it is a Repugnancy to award Reſtiui 


to one who doth not appear to have loſt it. 

Sed. 42. Seventhly, It hath been reſolved, That the Time and nal 

of the Diſſeiſin are ſufficiently ſet forth in an Inditment, alledging, F 

the Defendant Tal die intravit, &c. & ipſum A. B. manu forti die 

_ without adding the Words Adtunc & Ibidem; for inaſmuch as the} 

Cro. Ja. 41. try and Diſſeiſin are both of them of the fame Nature, and the op; 
them naturally tends to cauſe the other, it is implied, that they I 
happened at the ſame Time; and the forcible Entry being the pring 
Offence within the Purview of theſe Statutes, and the Diſſeiſin being 

ly added to ſhew that the Party grieved hath a Right to a Relit 

as to which the Day of the Diſſeiſin is no Way material, it ſeemeth| 

B. 2. ch. 23. over nice to require a preciſe Exactneſs in ſetting it forth; neither c 
5. 88. be to any Purpoſe to alledge that the Diſſeiſin was at the fame 
with the Entry, ſince it appears from the Nature of the Thing, th 

could not but be ſo; yet in an Indiftment of Murder, it is perhaps a4 
Dy.68.Pl.28. Miſtake, not expreſly to ſhew the Day and Place of the Stroke, a 
as of the Aſſault, becauſe theſe Offences are of different Kinds, the 

being only a Treſpaſs, and the other a Felony, and may well be inten 

to have happened at different Times and Places, and the giving of the d 

being the principal Offence, ought to be ſet forth with the moſt exact 

tainty. 15 0 | 

| 8257 43. Eighthly, It hath been reſolved, That a- Diſſeiſin is 

* Noy 125. ciently ſet forth, by alledging, That the Defendant entered, Gt. 


l 8 . ſuch a Tenement and diſſeiſed the Party, without i Dif either 


» 


1.20. as much. 1 
Sect. 44. Ninthly, It hath been reſolved, That an Indictment wil 

Cro. El. 461. purſues the Words of the Statute in alledging an Entry, Sc. to hau! 
Latch 224 made Manu forti, needs not expreſly alſo to fay, That it was made Mi 
KO”. -. armis, becauſe that is implied; alſo it is ſaid, That as the Want of 
8. 9. Words will not vitiate an Indictment which purſues the Statute, ſo ni 
ys . Keb. vill the uſing of them make good an Indictment which does not purli 
2 Keb. 133, yet it hath been reſolved, That ſuch an Indictment may be good wi 
1 mentioning any Complaint, tho the Statute ſeems to require it; ft 
Þ bet ſaid, That thoſe Words in the Statute are put in cauſ# abundanti ; and! 
if a Juſtice of Peace have by any Means whatſoever Notice of a fü 

Entry or Detainer, he may and ought to proceed againſt the ſame ac 

5 Ed. 4.18. a. to the ſaid Statute, as being a Diſturbance of the publick Peace, the 
Dal. 25, ſervation whereof was the chief End of theſe Statutes, 
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| col . As to the ſeventh Point, VIS. Of what Kind of Poſſeſſions 4 

a Reſtitution is to be awarded ; it ſeems that it ought only to be awarded Pat >. Bi. 

for the Poſſeſſion of ſuch Tenements as are viſible and corporeal, for no N 

one who bath a Right to ſuch. as are inviſible and incorporeal, as Rents 

Commons, Sc. can be put out of Poſſeſſion thereof, but only at his own ©* Lit. 329, 

Election, by a Fiction of Law, in order to enable him to recover Damages 

againſt the Perſon who hath wrongfully diſturbed him in the Enjoyment 

of them; for ſuch Things being mere Creatures of the Law, and depending 

W entirely upon the Conſtruction thereof, are always in the Poſſeſſion of thoſe 

whom the Law adjudges to have a Right to ſuch Poſſeſſion, and conſe- 

quently all the Remedy that can be defired againſt a Force offered to a Man 

in reſpect of ſuch like Poſſeſſions, is to have the actual Force removed, 

ind 8 * -2n puniſhed for the ſame, which may be done by Force of 

1 Rich. 2. C0. | 4 } 

505. 46. As to the eighth Point, via. To whom ſuch Reſtitution 

Wought to be made; it hath been holden, That it ſhall only be given to 

him who is found by the Indictment to have been put out of an actu- | 

11 Poſſeſſion, and conſequently that it ſhall: not be awarded to one who Dalt. ch. 83. 

as only ſeized in Law, as to an Heir upon whom. a Stranger abateth n, 

pon the Death of the Anceſtor, before any actual Entry made by ſuch 

Heir; and from the ſame Ground it followeth, That it ſhall not be Lamb. 154. 
granted to an Heir upon an Indictment, finding a ' forcible Entry made oy = 4 * 

pon his Anceſtor. | ThE | 1 
Selz. 47. It hath been holden by ſome, That if a Diſſeiſee re-enter | 

Wpcaccably upon the Diſſeiſor, and continue for ſome Time peaceably up- 9 1 2,0 
bn the Tenements in Diſpute, and afterwards detain them with Force, Fo 

he Diſſeiſor ſhall not be reſtored upon an Indictment finding the faid 

orce, becauſe his Poſſeſſion was at firſt peaceably defeated, and at the 

Time of the Force, he had, in the Judgment of Law, no Poſſeſſion at all; 

put I cannot be perſuaded that this Opinion is agreeable to the Intention 

ff the faid Statutes, the principal End whereof ſeems to be to oblige all 

Perſons to refer themſelves to the Courts of Juſtice, for the Deciſion of 

ar Claims to the Poſſeſſion of Land, and to reſtrain them from diſturb- 

ng the publick Peace, by ſuch Endeavours to right themſelves ; but if 

uch a Practice as this ſhould be allowed, it would be eaſy to evade the 

Effect thereof by refraining from Violence at firſt, and then forcing the 

W arty to leave the Poſſeſſion of the Premiſſes after a ſhort Continuance 

hereon in Peace; neither do I ſee any Difference between ſuch a Conti- 

uance for the Space of three Days, and a Continuance for three Hours or 

nutes, inaſmuch as the ſubſequent Force is in each Caſe equally within 

e Miſchief intended to be provided againſt by the Statutes ; and ſeeing 

he Statutes of 8 H. 6. and 31 El. 11, have expreſly provided, That thoſe 

ho have been in Poſſeſſion for three Years, ſhall not be put out of Poſſeſ- 

on by an Indictment of forcible Entry or Detainer; it ſeems plainly to 

implied, That no one ſhall have the like Advantage, in reſpect of a Poſ- 

lion for a ſhorter Time. 102 

v7, 48. It will be needles in this Place to ſhew of what Kind of 

{freditaments, or of what Kind of Eſtate therein, the Party who is to 

reſtored muſt be found to have been ſeized or poſſeſſed, becauſe this may 

ficiently appear by what hath been ſaid in the foregoing Part of this 


hapter. 


ect. 40. As to the ninth Point, viz. By whom and in What Manner 
ch Reſtitution may be awarded and given, there is no doubt, but that 


e ſame Juſtice, before whom an Indictment of forcible Entry or De- 
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152 O Forcible Entries and Detainers. Bock! 

Dal. ca. 32. tainer ſhall be found, may grant an Award of Reſtitution to the Party, 

Dy. 187. and it is ſaid, That he may execute the ſame either in his own Proper Per. 

ſon, or make his Precept to the Sheriff to do it. 9 

x Sid. 156. Sec. 50. But it ſeems clear, That neither Juſtices of Peace, not q 
x Ver. 55... Other Court whatſoever, have Authority to grant a Reſtitution upon 
' 3% Conviction of any Force taken by them upon View, unleſs the fame h 
. found by an Indictment, according to the Direction of 8 H. 6. c. 9. or 2 
Dy.187.PL6. fa. I. c. 15. Alſo it ſeems to be agreed, That no other Juſtices of Pq, 


| except thoſe before whom ſuch an Indictment ſhall be found, haye ay 
. Power, either at Seſſions, or out of it, to make any Award of Reftitutiq, | 
| Dal. ca. 82. and that no other Court whatſoever can perſonally reſtore the Party wit 


Lamb. 184. out a Precept to the Sheriff, : 
Seck. 51. Alſo it hath been reſolved; That Juſtices of Oyer and Ty, 
miner have no Power, either to inquire of a forcible Entry or Detaing 
Kellew. 159. Or to award Reſtitution on any ſuch Indictment; becauſe, when a 1; 
| Daliſ. 25. Power is created by Statute, and certain Juſtices are afligned to execute jt, 
hg pt it cannot regularly be executed by any other; and inaſmuch as Juſtice q 
Oyer and Terminer have a Commiſſion entirely diſtinct from that of |, 
ſtices of Peace, they ſhall not, from the general Words of their Comny 
ſion, Ad inguirend de omnibus tranſsr & de omnibus aliis Articulis & cu 
is cont” formam quorumcunque Statutorum fact ſive perpetrat', be conſiny 
to have any ſuch Powers as are ſpecially limited to Juſtices of Pen 
yet it hath been reſolved, That the Juſtices of the King's Bench may amy 
Reſtitution upon an Indictment of forcible Entry or Detainer removed u 
Far. 138. fore them, becauſe the ſaid Juſtices having a ſupream and ſovereign J urid 
7 4 +: 8 tion over all Matters of a criminal and publick Nature, have always kn 
Dali“ . . | eſteemed to have Power in all Cauſes of this Nature, being brought Jud 
9 15 oy OY cially before them, to give the Parties ſuch Remedies in Relation there 
Dat. ch. 62. AS they ſhall appear to have a Right to demand, either by Common Lay 
or by Statute, AF FA 7 
Lamb. 157. Sec. 52. The Sheriff if need be, may raiſe the Power of the Cow 
Dal. ch. 82. to aſſiſt him in the Execution of a Precept of Reſtitution, and therefore, 
he make a Return thereto, that he could not make a Reſtitution by Rel 
of Reſiſtance, he ſhall be amerced. „„ 4 5 
Salle. 260. Pl. Sed. 53. As to the tenth Point, vis. How ſuch Reſtitution may | 
barred by the Continuance of a Poſſeſſion for three Years, it appears fra 
the abovementioned Proviſo of 8 H. 6. and alſo by 31 El. 11. That aj 
one indicted upon theſe Statutes, may alledge ſuch Poſſeſſion to ftay the! 
Far. 138. ward of Reſtitution; in the Conſtruction whereof it hath been holde 
Cm Tv That ſuch Poſſeſſion muſt have continued without Interruption dum 
H. P. C. 139. three whole Years next before the Indictment ; and therefore, That he wi 
eg! having been in Poſſeſſion of Land for three Years, or more, is forcll 
= Hs 18. ouſted, and then reſtored by Force of the Statute of 8 H. 6. cannot juſſſ 
Bro. Force, a forcible Detainer, till he have been in Poſſeſſion again for three Je 
— 0G after ſuch Reſtitution ; and alſo for the ſame Reaſon it hath been {ai 
That he, who under a defeaſible Title hath been never ſo long in Poli 
oe 79: ſion of Land to which another hath a Right of Entry, cannot juſtify f 
H.P.C- 139. A Detainer at any Time within three Years after a Claim made by him 
Bro. Force, hath ſuch a Right, becauſe all defeaſible Eſtates in the Land are wholly d 
hs teated by ſuch a Claim, and the ſubſequent Continuance in Pofleſſion 4 
mounted to a new ERNY. | 5 
Dal. ca 79. Seck. 54. There have been ſome Opinions, That the three Je 
e 1s. b. Poſſeſſion muſt be of a lawful Eſtate, and conſequently that a Diſſeſo 


Crom. 71. ; mw 
Continuance in quiet Poſſeſſion for never ſo many Years, ſhall not j 


3 


1. 
Carth. 496. 
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7 hap- 5 64. O Forcible Entries and Detainers. 
ible Detainer; but it ſeenis neceſſat to make à Diſtinction between 
F againſt him who has a Right af Entry, and a Detainer againſt 
X Stranger, or one Who by his Laches has loſt his Right of Entry $1 for-T 
do not ſee hy three Years: Continuance of a deſeaſible Poſſeſſion ſhould 
not juſtify a Detainer by Force againſt a Stranger, inaſmuch as he cannot 
take Advantage of another s Right, and bare Poſſeſſion is a" good Title a- 
ainſt all Perſons, except him who hath the Right, and cannot be lawfully a 
defeated by any other. Alſo if one who has the mere Right to Lands, 
Wave ſo long neglected to recover the Poſſeſſion thereof, till in 
w he hath no more Right to ſuch Poſſeſſion, till he have recovered it 
Wy Action, than a mere Stranger, there doth not ſeem to be " 
Fat be ſhould have more Advantage againſt a forcible Deta; 


ere a meer Stranger. 


uſed at the firſt. | 
Sed, 50. It ſeems Clear from the ex 


; Seck. 55. Alſo it hath been holden, That a Peaceable Continuance 
eon for three Vears after a forcible. Entry, under any Title whatſo 

x ver, will not juſtify a forcible Detainer, inaſmuch as the Poſſeſſion was at 
. gained by oree; but I cannot think this a reaſonable Conſtruction of 3 
e faid Statutes, for the Force in the Detainer being aftet three Years quiet 
oſſeſſion, ſeems juſtifiable by the preſs, Words of the Statute and where 

þ e Force uſed in gaining a Poſſeſſion is afterwards wholly laid aſide, there 
eee Colour to ſay, That it makes the ſu ſequent Poſſeſſion leſs 

| niet or peaceable than it would have been, if there 


felion was, beca le it is not the Title. but the P 
material in this Caſe. C 


| „ot, ne dlatute;are, That: there ſhall be no Neſtitutioſ 
if the Perſon indicted have been in quiet Poſſeſſion for three Years next 
re the Day of the Indictmen- found; and here the Defendant hath Been 
Toſſeſon three Years before the Day of the Indictment, though not 
ne Indictment, 1 aſmuch as he was ow; | 


Were any other Day and that Re- 
en muſt have been awarded if it had been found on another Day; 
that the Miſchief 


Colour of ſuch Indiftments often turned out of their Poſſeſſions which 
had quietly enjoyed for three 


u which does not extend to the Defendant in the preſent Caſe, 1 
© mcline to think, that Reſtitution might be awarded to the Proſecu- 
R this Caſe, inaſmuch as it clearly appears, That the Defendant's Pof. 
n hath not had three Y 


ears uninterrupted Continuance within the Ja. 
of the Statute, _ vom vr 7 9 


4 40 


5 * "= " 22 ; 1 „r 3 * 


1 Keb. 343. Reſtitution may be ſtay d, it ſecmeth to be ſetiled at this Day, That if 4, 
2 Ked. 49 Defendant tender a Traverſe of the Force, which muſt be done in Writing 
5%. 284. and not by a bar Denial of the Force by Parol, the "Juſtice ought got h 
Salk. 587, make any Reſtitution, till the Traverſe be tried; in order 'whereunto h 
wy muſt award a Venire facias, whereon a Jury muſt be returned, on wh | 
Verdict the Award of Reſtitution ought to 7 * 972 gt el 
r Sid. 97,99 Sep. 59. It bath been reſolved, That if ſuch a Jury find Part of 4, 
i Keb. 427- Indiftment to be true, and Part of it to be falſe ; yet if they find ſo mug 
thereof to be true as will warrant a Reſtitution, the Juſtice ought to rey 
the Party; as where on an Indictment of Forcible Entry and Forcible D. 
tainer, the Jury find that the Entry was peaceful, and the Detainer w 
only forcible. 7 | | W 
Sta. bo. As the Juſtice is bound to ſtay the Award of Reſtitution 


tation, w. 
an the Defendant's tendering a Traverſe of the Force, fo it hath alſo 105 | 


Sail 63. Pl. faid, That he ought not to make ſuch an Award in any Caſe in the I), 
144. ſendant's Abſence, without calling him to anfwer for himfelf; for it ; 
Aleyn 78, 79 plied by natural Juſtice, in the Conſtruction of all Laws, That no wi 
ought to ſuffer any Prejudice thereby, without having firſt an Opportuy 
of defending var Fl 1 TY - 2.17 TE 
Dyer 187. Sect. 61. As to the twelfth Point, viz. How fuch a Reſtitution m 
= © © 40. be ſuperſeded before it is executed, there is no Doubt but that the in 
- . Juſtices by whom a Reſtitution is awarded upon an Indictment of Ty. 
Dale. cap. 81, cible Entry or Detainer found before them, may alſo afterwards n 
Tx an Inſufficiency of the Indictment appearing unto them, ſuperſede i 
ſame before it is executed: And it hath alſo been faid, That if fach t 
Cro. El. 915- Indictment be taken, and Reſtitution awarded by four or five Juſt 
Yelv. 32. that two or even one of the ſame Juſtices may ſuperſede the Excei 
thereof, as well as more or all of them. But it ſeems to be agreed, Ti 
no other Juſtices, or other Court whatſoever, have ſuch Power, except & 
King's Bench. | Ln 8 
Cro. El. 915. Sect. 62. However it is certain, that a Certiorari from the R 
Prat „. Bench is a Super ſedeas to ſuch Reſtitution ; for every ſuch Certioror 
Pl. 921. theſe Words, coram nobis terminari volumus & non alibi, and conſequeit 
Keb. 93. it wholly cloſes the Hands of the Juſtices of the Peace, and avoid 8 
Reſtitution which is executed after the Tee, but does not bring the) 
ſtices of Peace, &c. into a Contempt, unleſs they proceed after the I 
vering thereof. „ KY 
Set. 63. As to the thirteenth Point, viz. How ſuch Reſtitution u 
be {et aſide after it is executed; it is certain, That the Juſtices of the Kit 
Bench, having a general ſuperintendent Power over all the Proceed 
— Whatſoever of Juſtices. of Peace, may ſet aſide any ſuch Reſtitution, 
ſhall appear to them to have been either awarded or executed againſt l 
Barn 68. as where the Indictment whereon it was grounded, being removed i 
11 . 40. them, appears to be Inſufficient, and thereupon is quaſhed ; or the IM 
141. dant traverſes the Force and gets a Verdict in the King's Bench, or W 
2 4 -, er it ſufficiently appears that the Juſtices of Peace have been rreguld 
Opt 2 their Proceedings, as by refuſing to try a Traverſe of Force tendered 
the Defendant, Ge. . 
Sect. 64. Vet if an Indictment on theſe Statutes be removed into 


Noy 119. King's Bench, and the Defendant having been turned out of Poſe I, 
3 fg by the Grant of Reſtitution to the Proſecutor by the Juſtices of l- | 
140.) traverſe the Force in the King's Bench, and then the Offence be pa, 


349. b 
by a general Pardon, the Court cannot proceed on the Trial, n% 


5 


jap. 65. Of Niem Rows, md wihlateful Afſertblics: I55 
Ane the Defendant would wave the Beflefit of tlie 5 rden, Becaule it 
Lendant if the Verdict paſs againſt him; and the Court will never fal- Sd. 61. 
an Indictment, which 5 found | PO Oaths of twelve Men, by bare 
&zvits ; and conſequently in this Cafe the Defendant can have ho Re- 
Ney to ſet aſide the Reſtitution, by controverting the Truth of the In- 


_—_ c. Neither can a Defendant in Caſe | Rigore Raym. 85. 
is, demand à m ee pon the.quaſhing of che Indiftment, 36. 
ba Verdict for him on Aa Traverſt thereof, Oc. for the Power of granting 2 Keb. go. 
I reſtitution is veſted in the King's Bench, | only by an ehuitabl ae 
Jocdon of the general Words of the Statutes, and is not expteſly —_— 
"hoſe Statutes ; and is never made uſe of by that Court, but when upon Salk. 587: 
| fideration of the whole Circumſtances of the Caſe, the Deferidant ſhall N. 123. 
Ter te hate ſome Right to the Tenements, the Poſſeſſion whereof he . 
do the Reſtitution granted to the Proſecutor. N 1 Ari 
Court of King s Bench hath been ſo favoutable to one, 


_ 


a 


| [wn to the Court, that fince the Reſtitution granted upon the tric ictment, 
Stranger hath recovered the Pofſeſſion of the fame Land in the Tore? 


Of Riots, Routs, and unlawful Aſſemblies. 


N treating of Riots, Routs, and unlawful Aſſemblies, I ſhall conſider, 


i. What ſhall be called a Riot, Rout, or unlawful Afferbly, 
2. How they may be ſuppreſſed and puniſhed by the Common Law. 
3. How by Statute. PO es Notes * 


v2. 1. And firſt a Riot ſeems to be a tumultuous Diſturbance of the vide: Vent. 
Pe, by three Perſons, * or more, aſſembling together of their own Au- 25”: 
ſority, with an Intent mutually to affiſt one another, againſt any who 595. 25 
all oppoſe them, in the Execution of ſore Enterprize of a private Na- Halt. cap. 85, 
ue, and afterwards actually executing the ſame in a violent and turbulent Cromp. "A 
anner, to the Terror of the People, whether the Act intended were of &. 
af lawful or unlawful. * poo N 


| : | 1 | | h ; 5 H. P. C. 137. 
« the better Underſtanding whereof, I ſhall conſider the following Par- Mod. , 
| ti culars 5 N d But ſee Salk. | 
| FT . 594. Pl. 4. 
I How i 7 uch an Aſſembly may become riotous through the Want of 
gal Authority expreſſed or implied, or be excufabſe by Reaſon of 
lich Aut 2 p ufable by Reaſon 


- 


2. How 
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Of, Riots, Rowts, and wlawfub. Aﬀemblies. = "Bock; 


Bos, 1 far the dh with which the _ ties aſſemble togethe wu 


be uber pas 8 
= With what ki of Vilenee 0! or Terror the intended Earp wi 
be executed... ._ +, ne) 
ge How far the crates intended to by relle unt be or a Ping 
* Nature. 1 ae Ch = 4 2151 
F. Whether the RY neg 7 an A& in its own Nau lan 
may not make an Aſſembly riotous. . ,.. 


| . 2. ' As to the firſt Point it ſeems, That wh 7 more "than the 
Perſons uſe Force and Violence, in "the Execution of any Delſign What 


.. ever. wherein the Law. does not allow the Uſe of ſuch 70055 all-whon 
, concerned therein are Roters: But in ſome Caſes wherein: the Law. auth. 


2 2 And. 67. 
Poph. 121. 


53 H. 5. T0. B. 
© Poph. 12 1. 
Moore 65 b. 


d 2 Inſt. 193. 


e Inſt. 161. 
2 Inſt. 193. 


Hob. 62,264. 


Dalt. cap. 86. 
Crom. 61, 62. 
6 Mod. 43. 


Skin. 118. 
Salk. 595. 


4 Sheri 


firſt coming together had been on ſuch a Deſign : However it ſeems dl 
whatſoever, a ſudden oft ſhould be ſtarted of going together i 


B cdy to pull dowyn a Houſe or Incloſure, or to do any other Act of 10 
lence to the Diſturbance of the Publick Peace, and ſuch Motion be th 


Rs as if he had at firſt aſſembled with them for the ſame Pur 


rizes F orce, it is not only lx ful, but alſo commendable to make ule of t; 
as for a Sheriff or * Conſtable, or perhaps - even for a private, © Perſon, 
aſſemble a competerit Number of rere in Order with Force to fag mh 
Rebels, or Enemies, or Roters, and e with ſuch Fo orce ah 
to ſuppreſs them; or for a Juſtice of; 'eace, who has a Juſt Cauſe to. f 
a violent Reſiſtance to raiſe dhe Poſſe, in order to remove a Force in maky 
an Entry into, or detaining-; of Lands. Alſo it ſeems to be the Duty F, 
if or other Miniſter of Tuſtice, | having the Execution of the Kin 
Writs, and being reſiſted in endeavouring to execute the ſame, "to . 


ſuch a Power as may cffeQually enable them to ;over-power: any ſuch k; 
ſiſtance; yet it is ſaid not © to be lawful for them to raiſe a Force tort 


Execution of a (civil Proceſs, unleſs they find a Reſiſtance ; and it i c 
tain, That they are highly puniſhable for uſing any needleſs Outrage 
Violence therein. 

Sef. 3. As to the ſecond Point, viz. How far the Le wi 
which ſuch Perſons aſſemble together muſt be unlawful ; it ſeems guet 
That if a Number of Perſons being met together at a Fair, or Matt 
or Church-ale, or any other lawful and innocent Occaſion happen 04 
ſudden Quarrel to fall together by the Ears, they are not guilty of a Ri 
but of a ſudden Affray only, of which «none are guilty but thoſe yi 
actually engage in it, ben the Deſign of their Meeting was innom 
and lawful, and the ſubſequent Breach of the Peace, happened une 
pectedly without any previous Intention concerning it; yet it is fl 
That if Perſons, innocently aſſembled together, do afterwards uporl 
Diſpute happening to ariſe among them, form themſelves into Par 
with Promiſes of mutual Aſſiſtance, and then make an Affray, theja 
guilty of a Riot, becauſe upon their confederating together with an | 
tention to break the Peace, they may as properly be ſaid to be .aflembl 
together for that Purpoſe from the Time of ſuch Confederacy, as if tht 


That if in an Aſſembly of Perfons met together on any lawful Occ 


to, and executed accordingly, the Perſons concerned cannot but be Riot 
bent their Aſſociating themſelves together for ſuch a new Purpoſ⸗ 
no way extenuated by their having met at firſt upon another; all 
ſcems to be certain, That if a Perſon ſeeing others actually engaged i 
Riot, do join himfelt unto them and aſſiſt them therein, he is as mu 


inaſmuch as he has no Pretence that he came innocently: into the Col 
Pany, but appears to have joined himſelf unto them, with an Inteni. 


3 


Chap 65. Of Riots, Routs, and unlawful Ajemblies. 157 
L ſecond them in. the Execution of their unlawful Enterprize; and it would 6 Mod. 43. 
. endleſs, as well as ſuperfluous, to examine whether every particular Per- 
gaged in a Riot, were in Truth one of the firſt Aſſembly, or actually 
ous Knowledge of the Deſign thereof. 
5,4. 4. As to the third Pointz viz. With what kind of Violence or 
Trerror, the intended Enterprize muſt be executed, it hath been holden, 
That it ought to be accompanied with ſome Offer of Violence, either to IE 85. 
e Perſon of a Man, or to his Poſſeſſions, as by beating him, or forcing ; 1,6. 175 
im to quit the Poſſeſſion of his Lands or Goods, &c. And from hence | 
« ſcems to follow, That Perſons riding together on the Road with un- 
aal Weapons, or otherwiſe aſſembling together in ſuch a Manner as is apt 
\ raiſe a Terror in the People, without any Offer of Violence to any one 
= Reſpect either of his Perſon or Poſſeſſions, are not properly guilty of a 
Lot, but only of an unlawful Aſſembly. 4 3516 rot eb „„ 5 
Sea. 5. However it ſeems to be clearly agreed; That in every Riot Lamb. 178. 
ere muſt be ſome ſuch Circumſtances, either of actual Force or Vio- Oo uh Se 
nce, or at leaſt of an apparent Tendency thereto, as are naturally apt to 6 Mod. 141. 
rike a Terror into the People; as the Shew. *. of Armour; threatening (deb 558: 
deeches, or turbulent Geſtures ; for every ſuch: Offence muſt be laid to be Key: 8 
ne i Terrorem Populi: And from hence it clearly follows, That Aſſem- Lamb. 179. 
Dies at Wakes or other Feſtival Times, or Meetings for exerciſe of com- 1255 2 
zon Sports or Diverſions, as Bull-baiting, Wreſtling, and ſuch like, are hs 
ot riotous. And from the ſame Ground alſo it ſeems to follow, That it 
poſſible for more than three Perſons to aſſemble together with an Inten- 
on to execute a wrongful Act, and alſo actually to perform their intended — 
Interprize, without being Rioters ; as if a competent Number of People Lamb. 178. 
embled together, in order to carry off a Piece of Timber to which one ee * 
f the Company hath a pretended Right, and afterwards do carry it away 
ithout any threatning Words; or other Circumftances of Terror. And 
om the ſame Ground it ſeems alſo to follow, That Perſons aſſembled to- 6 Mod. 141. 
ther in a peaceful Manner to do a Thing prohibited by Statute, as 8 555 
celebrate Maſs, &c. and afterwards peacefully performing the Thing in- 13. 
nded, cannot be ſaid to be Rioters; for there ſeems to be no Reaſon 1 Vent. 369; 
hy an Aſſembly ſhould become riotous barely for doing a Thing con- 9 
ary to Statute, any more than for doing a Thing contrary to Common 
yea, b. As to the fourth Point, viz: How far the Grievance intended; 
be redreſſed muſt be of a private Nature; it ſeems agreed, That the In- 
or Grievance complained of, and intended to be revenged or remedied 
uch an Aſſembly, muſt relate to ſome private Quarrel only; as the 
cling of Lands in which the Inhabitants of a Town claim a Right of 
mmon, or gaining the Poſſeſſion. of Tenements, the Title whereof is 
diſpute, or ſuch like Matters relating to the Intereſt or Diſputes of par- 
lar Perſons, and no way concerning the Publick ; for where-ever the 
tention of ſuch an Aſſembly is to redreſs publick Grievances; as to pull 
wm all Incloſures in general, or to reform Religion; or to remove evil 
wnlellors from the King, &c. if they attempt with Force to execute ſuch 
er Intentions, they are in the Eye of the Law. guilty of levying War 
4 * Ang, and conſequently of High Treaſon, as appears from 
Wa, 7. As to the fifth Point, vig. Whether the Execution of an Act Quzre and 
i own Nature lawful; may make an Aſſembly riotous, it hath been Vide Salk. 


be done by ſuch an Aſſembly, be of it ſelf lawful or unlawful ; from 66. a. 


ierally holden, That it is no way material whether the Act intended 1 ** 


81 whence Dalt. cap. 87. 
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whence it follows, That if more than three Perſons aſſiſt a Man to make, 


try, or if the like Number in a violent and tumultuous Manner join 


in a peaceful Manner, they are as properly Rioters, as if the Ack intengy 


Lamb. 175, 


176. 
Cromp. 61. 
Dalt. cap. 85. 
Bro. Riots, 4 5 
Pulton 25. 


Crom. 61. a. 


Bro. Riots, 4+ 
Pulton 25. 2. 
Dalt. cap. 95. 


Hob. 92. 


35 


1 Vent. 369, 
380. 


21 U. *. I 
Lamb. 179,5 


180. 

H. . 137. 
Cromp. 64. a. 
Bro. Riots, 1. 
5 Co. 91. b. 


thoſe who threaten to make an unlawful Entry thereinto, or for the 


Poph. 121. 
3.7; 1.4 
10. b. 

Vide ſupra. 


making a Motion towards the Execution thereof: But by ſome Books, f 


mon Grievance, meet together, armed in a warlike Manner in order to cot 


Diſturbance of the Publick Peace: Yet an Aſſembly of a Man's Fri 


Of Riots, Routs, and unlatoful Aſſemblies. Bod] 
Forcible Entry into Lands, to which one of them has a good Right of Bk 


ther in removing a Nuſance, or other Thing which may lawfully be 605 
to be done by them were never ſo unlawful ; for the Law will not gg 
Perſons to ſeek the Redreſs of their private Grievances, by ſuch danger 
Diſturbances of the Publick Peace: However the Juſtice of the Quarry 
which ſuch an Aſſembly doth engage, is certainly a great Mitigation of þ 
Offence. . „„ 
Seck. 8. A Rout ſeems to be, according to the general. Opinion, à H 
ſturbance of the Peace by Perſons aſſembling together with an Intention 
do a Thing, which if it be executed will make them Rioters, and'a 


Notion of a Rout is confined to ſuch Aſſemblies only, as are occaſioned H 
ſome Grievance common to all the Company; as the Incloſure of Landi 
which they all claim a Right of Common, &c. However inaſmuch 31 
generally agrees with a Riot as to all the reſt of the above mentioned pu 
ticulars, requifite to conſtitute a Riot, which have been already fully «. A 
plained, except only in this, That it may be a compleat Offence with | 
the Execution of the intended Enterprize, it ſeems not to require any fy 
ther Explication. | 2748875 tal 
Sec. 9. An unlawful Aſſembly, according to the common Opininy 
is a Diſturbance of the Peace by Perſons barely aſſembling together, wih 
an Intention to do a Thing, which if it were executed would make the 
Rioters, but neither actually executing it, nor making a Motion towal 
the Execution of it; but this ſeems to be much too narrow a Definition} 
for any Meeting whatſoever of great Numbers of People with ſuch Ci 
cumſtances of Terror, as cannot but endanger the Publick Peace, and ri 
Fears and Jealouſies among the King's Subjects, ſeems properly to be call 
an unlawful Aſſembly ; as where great Numbers, complaining of a cm 


ſult together concerning the moſt proper Means for the Recovery of the 
Intereſts; for no one can foreſee what may be the Event of fuch an 
ſembly. 1 . 0 | WY 

Sect. 10. Alſo an Aſſembly of a Man's Friends for the Defence of l 
Perſon, againſt thoſe who threaten to beat him if he go to ſuch a Mari 
Sc. is unlawful ; for he who is in fear of ſuch Inſults, muſt provide forlt 
Safety, by demanding the Surety of the Peace againſt the Perſons by wh 
he is threatened, and not make uſe of ſuch violent Methods, which can 
but be attended with the Danger of raiſing Tumults and Diſorders to Wl 


in his own Houſe, for the Defence of the Poſſeſſion thereof, agil 


fence of his Perſon againſt thoſe who threaten to beat him therein, 4 
dulged by Law); for a Man's Houſe is look'd upon as his Caſtle. 
Se. 11. As to the ſecond Point, vis. How far Offences of this N 
ture may be ſuppreſſed and puniſhed by the Common Law ; it ſeems def 
That every Sheriff and Under-Sheriff and alſo every other Peace Offch 
as Conſtables, &c. may and ought to do all that in them lies tow 
the ſuppreſſing of a Riot, and may command all other Perſons whati* 
to aſſiſt them therein; alſo it is certain, That any private Perſon i 
lawfully endeavour to appeaſe all ſuch Diſturbances, by ftaying tha 
whom he ſhall ſee engaged therein from executing their Purpoſe, and 1 
3 5 N 


( 


{ 


5 
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b. topping others whom he ſhall ſee coming to join them; for if pri- 
ie Perſons may do thus much, as it is moſt certain that they may, to- 
* ds the ſuppreſſing of a common Affray, ſurely d fortiori they may 
1) it towards the ſuppreſſing of a Riot: Alſo it hath been holden, That pops. 121. 
vate Perſons may arm themſelves in order to ſuppreſs a Riot; from Kelynge 76. 
hence it ſeems clearly to follow, that they may alſo make uſe of Arms | 
tl ſuppreſling of it, if there be a Neceſſity for their ſo doing. How- 
er it ſeems to be extremely hazardous for private Perſons to proceed to 
fe Extremities; and it ſeems no way ſafe for them to go ſo far in com- 
on Caſes, leaſt under the Pretence of keeping the Peace, they cauſe a 
ore enormous Breach of it, and therefore ſuch violent Methods ſeem only 
roper againſt ſuch Riots as ſavour of Rebellion, for the ſuppreſſing where- 
no Remedies can be too ſharp or ſevere, However it is enacted by 
Geir, I. c. 5. That if more Per ſons than twelve being unlawfully, riotouſly 
'd tumultuouſly aſſembled, twelve or more of them, ſhall continue together, 
0 not diſperſe themſelves within one Hour after Proclamation made. in Pur- 
We of that Statute, that then every Peace Officer of the Place where ſuch 
ſembly ſhall be, and all Perſons who: ſhall be commanded to be aſſiſting to ſuch 
Fcer, may and ought to apprehended all ſuch Rioters, and curry them before 
e Juſtice of Peace ; and that if any ſuch Rioter ſhall happen to be killed, 
zimed, or hurt by Reaſon of their reſiſting ſuch Officer, &c. the Officer 
ll be diſcharged, . &c. But the Statute being wholly in the Affirmative, 
nnot be thought to take away any Part of the Authority in the ſuppreſ- 
bo of a Riot, which was before that Time given either to Officers or pri- 
e Perſons by the Common Law or by Statute. 3 85 
$23. 12. Generally Offences of this Nature are puniſhed at the Com- Crom. 61. 
on Law, as Treſpaſſes, by Fine and Impriſonment only; yet ſometimes, Palt. cap. 46. 
ere they have been very enormous, they have been puniſhed with the Cro. ca. 505. 
Ilory ; and anciently, if they were undertaken in Contempt of the King's 
preſs Prohibition of their Meeting, under Pain of Forfeiture of Lands, = Rol. Ab. 
they ſeem to have been puniſhable with ſuch Forfeiture, — Woot; 
Sell. 13. It hath been holden, That the Perſons of whom a Corpo- 21E4-4-13-b: 
ion confitts being guilty of a Riot, are puniſhable in their Natural, Bak. cap. 88. 
t not in their Politick Capacity; for the Corporation it ſelf cannot be 
Fault, becauſe it is inviſible, and exiſts only in Suppoſition of Law; 
there are ſome Precedents by which it appears, that Corporations have 
n amerced, and their Liberties ſeized into the King's Hands, for ſuffering Cro. Ca. 252: 
lanzerous Riot to happen within their Juriſdiction without uſing their | 12 l 
deavours to ſuppreſs it. | 8 . 
v2. 14. Women are puniſhable as Rioters, but Infants under the Age 
Diſcretion are not, 8 


159 


o the third Point, viz, How far Offences of this Nature may be ſup- 
preſſed and puniſhed by Statute ; I ſhall conſider, 


. 1 far they may be ſuppreſſed and puniſhed by one- Juſtice of 
Nee 3 | 
2. How far by two or more. 


. 15. As to the firſt of theſe Points, it is enacted by 34 Ed. 3. 1: 

 fuſtices of Peace ſhall have Power to reftrain Offenders, Rioters, and 

alors; and to purſue, arreſt, take and chaſtiſe them according to their 

* and Offence ; and to cauſe them to be impriſoned, and duly puniſb- 
1 


$28, i6, 
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14H. 7. 9. b. Secf. 16. And this Statute has been liberally conſtrued for the Advan: 
n ment of Juſtice; for it has been reſolved, That if a Juſtice of Peace * 
Lamb. 181. Perſons riotouſly aſſembled, he alone without ſtaying for his Companion 
N hath not only Power to arreſt the Offenders, and bind them to their 900 
Dalt. cap. 46. Behaviour, or impriſon them if they do not offer good Bail, but that y 
Bro. Peace 7. may alſo authorize others to arreſt them by a bare Paro] Command gig 
Dalt. ca. 46. out other Warrant, and that by Force thereof the Perſons ſo command 
Pult. 2. may purſue and arreſt the Offenders in his Abſence as well as Preſeqy, 

It is alſo ſaid, That if a Juſtice of Peace be fick, and hear that Pei 

are riotouſly aſſembled, he may ſend his Servants to arreſt them, and br 
Dalt. cap. 46. them before him; and that if he hear that Perſons are riotouſly togajy 
4. 1 is b. in a certain Place, and go thither and find none there, he may leave ly 
&  * Servants behind him with a Command to arreſt them, when they (yi 
Cromp. 64. a. come. Alſo it is ſaid, That after a Riot is over, any one Juſtice of Pi 
Kellw. 41. may ſend his Warrant to arreſt any Perſon who was concerned in it, wil 
Cromp.195-d. alſo that he may ſend him to Gaol, till he ſhall find Sureties for his g, 

at. en. 49: Behaviour, =R 


Bro. Peace,. Sect. 17. But it ſeems to be agreed, That no one Juſtice of Pay 
How 18.“ hath any Power by Force of this Statute, either to record a Riot upon li 
Ke. | own View, or to take an Inquiſition thereof after it is over: Alſo if lf 
Pult. 26. a. Juſtice of Peace proceeding upon this Statute, ſhall arreſt an innom 
8 #35 Perſon as a Rioter, it ſeemeth that he is liable to an Action of Tre 
63.a.65. and that the Party arreſted may. juſtify the reſcuing of himſelf, u 
Dan gut 4% no ſingle Juſtice of Peace is by this Statute made a Judge of the ſilk 
Judges 10. fence, But if a Riot ſhall be committed by Perſons armed in an umi 
8 Co. 121. a. Manner, contrary to the Statute of Northampton, and any one Juſtieg 
Dalt. cap. 22. Peace acting ex Officio, in Purſuance of the ſaid Statute; ſeize the Am 
and impriſon the Offender, and make a Record of the whole Matter, lu 

a Record cannot be traverſed, becauſe it is made by one acting in a judy 

Capacity, as appears more at large in the Chapter of Affrays; and fert 

8 Co. 121. a. ſame Reaſon, if a Juſtice of Peace proceeding on the Statute of 15 Ri 
Halt. cap. 22. againſt Forcible Entries and Detainers, ſhall upon his own View recoi 
Riot, which ſhall be committed in the Making of any ſuch Forcible Et 

or Detainer, a Riot ſo recorded cannot be traverſed, as hath been ſheml 

the foregoing Chapter. Alſo if a Juſtice of Peace acting as a Judge. 

2 65. 5 Virtue of any Statute whatſoever, impowering him ſo to do, make 4 
Lab ar cord upon his View of a Riot committed in his Preſence, ſuch Recordſ 
Vide infra not be traverſed ; for the Law gives ſuch an uncontroulable Credit t 
Sect. 25- Matters of Record, made by any Judge of Record as ſuch, that it 
never admit of an Averment againſt the Truth thereof "© © 

Pult. 25. a. Sect. 18. It hath been queſtioned, Whether a Juſtice of Peace be 


26. a. 


Ti os thorized by Virtue of the above mentioned Statute of 34 Ed. 3. | 


Crom. 62. a. Taiſe the Power of the County to ſuppreſs a Riot; but it ſeemeth, Tha 
being made a Conſervator of the Peace, he hath by Implication of 
all ſuch Powers in Relation thereto, as are incident to the Office 
Conſervator of the Peace by the Common Law; and conſequently, 

5 he hath a Right of demanding the Aſſiſtance of others to enable hin 

3 H. 7. 10. b. preſerve the Peace in the ſame manner, as every Sheriff and Conſtable 

Tide pd „ impowered to demand ſuch Afiſtance by the Common Law : Ho 
there ſeems to be no Reaſon to doubt, but that every Juſtice of Peat 

 Pult. 25, 26. authorized by 17 Rich. 2. 8. to raife the Power of the County to repre 

Lamb. 314. Riot; for by the faid Statute it is enacted, That as ſoon as the Sheriffs 


other the King's M. iniflers, (under which Words all Juftices of Peace 
clearly to be included, ) Hall bear of a Riot, Rout, or other Aſſembly d. 
2 | | 


hap. 65. Of Riots, Routs, and unlawful Aſſemblies. tot 


| ce, the with the Power of - the County where ſuch Caſe ſhall happen; 
' rb ach Malice with all their Power, and 2 ins all ich ; 
un nders, and put them in Priſon, until due Execution of the Law be made 
len; and that the Lords and other liege People of the Realm hall attend 
ih their aubole Strength and Power, the Sheriffs and Miniſters afcreſaid. 
Sec. 19. As to the ſecond Point, viz. How far Offences of this Na- 
Je may be ſuppreſſed and puniſhed by two or more Juſtices of Peace, it 
enected by 13 H. 4. 7. That if any Riot, Aſſembly, or Rout of People a- 
„% Low, be made in Parties of the Realm, that the Fuftices of Peace, 
or tuo of them at the leaſt, and the Sheriff or Under-& heriff of the 
ny where ſuch Riot, Aſſembly or Rout ſhall be made hereafter, ſhall come 
dle Power of the County (if need be) to arreſt them, and ſhall arre 
n; and tbe ame Juſtices and Sheriff, or Under-Sheriff, ſhall have Power 
cord that which they ſhall find ſo done in their Preſence againſt the Law; 
% that by the Record of the ſame Juftices and Sheriff, or Under-Sheriff, ſuch 
W--/4/ers and Offenders ſhall be conviet in the Manner and Form as is con- 
ein the Statute of Forcible Entries. * 
W $5. 20. In the Conſtruction of this Statute, compared with the above 
Entioned Statute of 17 Rich. 2. 8. and alſo with the Statute of 2 H. 5. 8. 
hath been holden, That all Perſons whatſoever, and even Noblemen, 
d all others of what Condition or Degree ſoever they may be, except Pult. 29. a. 
omen, Ciergymen, Perſons decrepit, and Infants under the Age of fifteen Lamb: zr5. 


"ARES . ; Dalt. cap. 46. 
ars, are bound under Pain of Fine and Impriſonment upon reaſonable or 


e, and not only to arreſt the Rioters, but alſo to conduct them to Priſon. _ 

Sach. 21, Alſo it hath been holden, That thoſe who attend the Juſtices Poph. 120, 
order to ſuppreſs a Riot, may take with them ſuch Weapons as ſhall . 
neceſſary to enable them effectually to do it, and that they may juſtify 3 
> Bearing, Wounding, and even the Killing of ſuch Rioters as ſhall Lamb. 316. 
ſiſt or retuſe to ſurrender themſelves. 5 | | 
Sell. 22, It is faid, That the Juſtices of Peace are not only impowered Lamb. 318, 
he ſaid Statute, to raiſe the Power of the County to affiſt them, in Dal. cap. 46. 
preſſing 2 Riot which ſhall happen within their own View or Hearing, Pult. 29. 

t alſo, that they may ſafely do it upon a credible Information given them 

a notorious Riot happening at a Diſtance, whether there were any ſuch 


C * - ; 

f ot in Truth or not; for it may be dangerous for them to ſtay till the 

4 get certain Information of the Fact: But they ſeem to be puniſhable Pult. 29. a. 
1 alarming the Country in this Manner, without ſome ſuch probable Lamb. 315. 
10 ound of their Proceedin 


eding, as would induce a reaſonable Man to think Crom. 64. b. 
eceſſary and convenient. | | | . Dalt. cap. 46. 
7, 23. It ſeems clear from the ſaid Statute, That if the Juſtices, &c. 
pong towards the Place where they have heard that there is a Riot, ſhall 
kt Perſons coming from thence riotouſly arrayed, they may arreſt them Dat. cap. 46. 
being aſſembled together in ſuch an unlawful Manner, and alſo make Lamb. 316. 


cord thereof, &c. for the Statute extends to all other unlawful Aſſem- p. 63.4. 
b whatſoever as well as to Riots. 


#24. Alſo it ſeems clear, That after the Juſtices have had a 


of a Riot, they may make a Record thereof, whether the Offen- 
de in Cuſtody at the ſame Time, or have eſcaped: And it is faid, 


it the Juſtices may lawfully, upon a freſh Purſuit, arreſt ſuch of the Lamb. 218. 


it into the King's Bench, if any of the Offenders eſcape from a freſh 8 
R | Purſuit, 


arning to attend the Juſtices and Sheriffs in the Execution of the ſaid Sta- Lamb. 116. 


* as ſhall have eſcaped, but that they cannot at another Time Dalt. cap. 46. 
en Proceſs on ſuch a Record, and therefore that they ought to Radl, 29, b. 
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Vide infra 
Sect. 29. 
Vide ſupra 
Sect. 15, 16. 


Raym. 386. 
Cromp. 65. a. 
63. a. 


Dalt. ca. 46. 


Pult. 29. a. b. 
Lamb. 316, 


317. 


Lamb. 317. 
Dal. ca. 130. 


Lamb. 316. 
Dalt. ca. 46. 


been made by the Sheriff or Under-Sheriff in Concurrence with the | 


fuch Riot, Aſſembly, or Rout of People ſo made, and thereof ſhall hear # 


Of Riots, Routs, and unlawful Aſſemblies. Boot 
Purſuit, and that Proceſs ſhall iflue againſt them from thenee : Hay, 
there ſeems to be no Doubt, but that any of the ſame Juſtices wh, * 
recorded a Riot, or any other Juſtice of Peace, may at any Time by Vin 
of the above mentioned Statute of 34 Ed. 3. 1. arreſt thoſe who have * 
notoriouſly guilty of a Riot, in order to compel them to find Suretie f 
their Good Behaviour. 

Sect. 25. It ſeemeth to be certain, That the Record of a Riot exyrch 
mentioned to have happened within the View of the Juſtices by when; 
is recorded, is a Conviction of ſo great Authority, that it can no way h 
traverſed, however little Ground in Truth there might be to affirm thy 
Riot at all was committed, or however innocent the Parties may be of the H 
recorded againſt them. And it is ſaid, That if one be bound by Re, WM 
nizance to keep the Peace, and on a Scire Facias thereon ſuch a Record 7 
a Riot be produced againſt him, he ſhall not only be concluded them 
from pleading the general Iſſue, but alſo from pleading any Matter 9 k 'Y 
ſtification whatſoever. 1 

Sect. 26. However it ſeemeth clear, That if in ſuch a Record of 2 
it be contained, that the Party was guilty therein of a Felony, or Min 
or Reſcous, the Party ſhall be concluded thereby as to the Riot only, wii 
not as to any of the other Matters, becauſe the Juſtices of Peace hay vl 
this Statute a judicial Authority over no other Offences except Riots, u 
and unlawful Aſſemblies. | = 

See. 27. And inaſmuch as ſuch a Record is a final Conviction of th 
Parties as to all ſuch Matters as are properly contained in it, it out ff 
be certain both as to the Time and Place of the Offence, and the Nun 
of Perſons concerned therein, and the ſeveral Kinds of Weapons mad i 
of by them, and all other Circumſtances of the Fact; for ſince the i 
ties are concluded from denying the Truth of ſuch a Record, and har y 
other Remedy to defend themſelves againſt it, but only by taking | 
vantage of the Inſufficiency of what is contained in it, they may juſtly 
mand the Benefit of excepting to it, if it do not expreſly ſhew, bl 
that they are guilty within the Meaning of the Statute, and alſo hoyl 
they are guilty, and that the Juſtices have purſued the Power given tha 
by the ſaid Statute ; and from the ſame Ground it ſeems alſo to fol 
That ſuch a Record may be excepted againſt, if it do not appear to l 


ſtices. 
Sect. 28. It is ſaid that the Offenders being under the Arreſt of thei 
Juſtices, and alſo convicted by a Record of their Offence, ought inn 
diately to be committed to Gaol by the ſame Juſtices, till they ſhall nu 
Fine and Ranſom to the King, which can he aſſeſſed by no other uſu 
of Peace, except thoſe by whom the Record of the Offence was mt 
and by 2 H. 5. 8. ſuch Fine ought to be larger than it was wont to x" 
fore that Statute, for the Support of the Charges of the faid Juſtice," 
whereof Payment ought to be made by the Sheriff, by Indenture them 
between him and them. EI 

Se. 29. It is farther enacted by the ſaid Statute of 13 H. 4. 7. tht 
it ſhall happen, That ſuch Treſpaſſers and Offenders be departed befart 
coming of the ſaid Juſtices and Sheriff, and Under-Sheriff, that the [i 


Juſtices, three, or two of them ſhall diligently inquire within a Month d 


determine according to the Law of the Land. 


2 


Soft. 


Chap. 65. Of Riots, Routs, and unlawful Aſſemblies. 163 
5:4. zo. Alſo it is farther enacted by 19 H. 7. 13. That the Sheriff” ha- 
wing a Precept directed to him to return a Fury in purſuance of 13 H. 4. 7. 
return twenty-four Perſons dwelling within the Shire where ſuch Riot, 
Rout, or unlawful Aſſembly ſhall be ſo committed and done, whereof every 
en ſball have Lands and Tenements within the ſame Shire, to the 
ear) Value F twenty Shillings of Charter-Land or Freehold, or twenty-ſix 
: ohillings and eight Pence of Copybeld, or of both, over and above all Charges, 
W 7 enquire 9 the Jaid Riot, Rout or unlawful Aſſembly. And that he ſhall 
urn upon every Perſon ſo by him impanelled, in Iſſues at the firſt Day 
ent) Sbillings, and at the ſecond Day forty Shillings, if they appear not, 
7 be icon to inguttfe of the Premiſſes at the firſt Day. And that the Sheriff 
„ei Default, &c. ſhall forfeit twenty Pounds, &c. 1 
Sec. 31. It is not clearly ſettled, whether the Month, within which 1 Sid. 186. 
e huſtces of Peace are confined to take their Inquiry by Force of theſe Vide faves? 
Wi, muſt be reckoned according to the Computation of a Lunar, ; 
of a Solar Month; however it ſeems to be agreed, That if the Juſtices Lamb. 322. 
ce deir Charge to the Jury, and it is ſaid, that if they do but award 8 bot . 
peccept for the returning of the Jury, within a Lunar Month, they 6 Mod. 141. 
uke the Verdict afterwards, for the Cauſe being regularly attached in SK 593: 
em within the Time preſcribed by the Statute, ſhall be proſecutiq; as all 
ber Cauſes ought, with ſuch convenient Diſpatch as to the Judges 
of ſhall ſcem proper; and the Statute, by obliging the Juſtices to 
e { ſpeedy an Inquiry, meant not to hurry them in the Execution 
f it. . 
deck. 32. It is generally ſaid, That any Juſtices of the County may Lamb. 322, 
e ſuch an Inquiry, whether they dwell near the Place where the Riot 8 | 
f | ; 5 al. ca. 46. 
opened, or at a Diſtance, or whether they went to view the Riot or Pult. 29. b. 
Rot; for the Statute ought to be conſtrued as largely as the Words will Cro. 62. b. 
ar, in Favour of the Juſtices Power in the ſuppreſſing of ſuch Riots; ER 
d therefore thoſe Words in the Statute, that the ſame Fuſtices, &c. ſhall 
151re, ought to be thus expounded, That the ſame Juſtices who were be- 
Wc impower'd to raiſe the Poſſe, &c. ſhall inquire; and it is clear, That any 
uſtices in the County are within that Part of the Statute which gives that 
Fower; neither is it any way reaſonable to conſtrue the laſt Clauſe of the 
ud Satute, whereby the Juſtices who dwell nigheſt, are bound to exe- See Sed. 44. 
ute the Statute under Pain of one hundred Pounds, in ſuch a Manner as 
d reſtrain the Juriſdiction of thoſe who by the foregoing Part of the faid 
ſatute are authoriſed to execute it; for if ſuch an Expoſition ſhould pre- 
al, the Negligence of the Juſtices who happen to dwell nigheſt would 
ake the Statute wholly ineffe&tual. vs TE +. 
dect. 33. It ſeems clear from the Wording of the above mentioned Lamb. 321. 
lauſe, that the Sheriff ought not to join with the Juſtices in taking Rym. 386. 


f {uch an Inquiry, as he ought to do in making a Record of a Riot 7 Ns 


pon View, 

ec. 34. Alſo it ſeems clear from theſe Words in the Statute of 14 3*+ 

4.7. That the ſame Juſtices ſhall hear and determine, &c. that they 

wy award Proceſs under their own Teſte, againſt thoſe who ſhall be in- 

Gd before them of any of the Offences above mentioned, according to Lamb. 323, 

kom of the ſaid Statute ; and alſo that they may award the like Pro- "EP 

el for the Trial of a Traverſe of ſuch an Inquiſition, and do all other 5 þ 15 

b ug in relation thereunto, which are of Courſe incident to all Courts of dur ng 

MO, WES Crom. 67. 

| Set? 35. But it hath been queſtioned, whether the Juſtices can ſafely Dalt. ca. 45. 

"mis tne Offenders upon their paying ſuch a Fine as ſhall be impoſed 25 
| upon 
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upon them without ſome Judgment, for their Impriſonment as wel : 
Fine, inaſmuch as the Statute of 2 H. 5. 8. is expreſs, That all Riot, 
attainted of great and heinous Riots ſhall have one whole Year's Imprig, 
ment at the leaſt, without Bail, &c. and that Rioters attainted of Pe 
Riots, ſhall have Impriſonment, as beſt ſhall ſeem to the King or to bi 
Council. | 
Qu. 63.2. Sec. 36. Formerly, if the Fine impoſed upon Rioters by Juſtice, n 
_ ” & Peace had been too favourable, it was a common Practice for the Cour g 
See 1 Leon. Star-Chamber afterwards to impoſe ſuch other Fine as might, together with 
202. that which was aſſeſſed by the Juſtices of Peace, be proportionable to it 
Heinouſneſs of the Offence ; and this was ſaid not to be a double Punig, 
ment for the ſame Offence, - but only an Award of due Penalty at ſevery 
Times. | 5 5 
Sed. 37. It is farther enacted by the ſaid Statute of 13 H. 4. 7. That i 
the Truth cannot be found in the Manner as is aforeſaid, then within a Mu 
then next following, the Fuſtices, three, or two of them, and the Sherif, y 
Under-Sheriff, ſhall certify before the King and his Council all the Deed a 
the Circumſtances thereof : Which Certificate ſhall be of Ike Force as the Prey. 
ment of twelve Men; upon which Certificate the ſaid Treſpaſſers and Offenin 
ſpall be put to anſwer, and they which ſhall be found guilty, ſhall be puniſted a. 
cording to the Diſcretion of the King and his Council. And if fuch Treſpuſy 
and Offenders do traverſe the Matter ſo certified, the ſame Certificate and Try 
verſe ſhall be ſent into the King's Bench, there to be tried and determined, a th 
Law requireth ; and if they appear not before the King and his Council, i i 
the King's Bench, upon ſuch Proceſs and Proclamation for their Appearanc a 
are required by the ſaid Statute, they ſhall be attainted of the Riot, &c. 
Sect. 38. And it is farther Enacted by 19 H. 7. 13. That if a Rict, & 
be not found by the Fury by reaſon of any Maintenance or Embracery of th 
Furors, then the ſame Juſtices, &c. over and above ſuch Certificate which tl 
muſt and are bound to make by the jaid Statute of 13 H. 4. 7. Mall in the ſan 
Certificate certify the Names and Miſdemeanours of ſuch Maintainers, &«,n 
Pain that every of the ſaid Fuſtices, &c. ſhall forfeit twenty Pounds, if tin 
have no reaſonable Excuſe for not certifying the ſame ; which Certificate | 
made, ſhall be of lite Force as if the Matter were found by Verdict of twin 
Men; and every Perſon duly proved to be ſuch a Maintainer, &c. ſhall ft: 
feit twenty Pounds, &c. ES oh | 
Lamb. 323, Sec. 39. In the Conſtruction of theſe Statutes it hath been holds, 
„ That the Certificate required by the above mentioned Statutes may i 
Dalt. ca. 46. Made, either by the Juſtices, &c. who went to ſee the Riot, or by tha 
who took the Inquiry; but it ſeems to be moſt proper, That where-« 
ſuch an Inquiſition is taken, ſuch Certificate ſhould be made by fuch | 
ftices who made the Inquiry, becauſe they having had the Examinati 
of the Fact, muſt needs be beſt able to judge of the Circumſtances there, 
and in that Reſpect are the moſt proper Perſons to ſupply the Detects 
the Inquiry: However the ſaid Statute of 19 H. 7. 13. which is grafts 
on 13 H. 4. 7. ſeems clearly to imply, That ſome Juſtices are bound in 
more eſpecial Manner to make ſuch Certificate than any others, by ni" 
ling the Penalty of twenty Pounds on thoſe who negle& to make its 
they are bound by 13 H. 4. 7. which Part of the Statute ſeems to 6 
moſt reaſonably applied to thoſe Juſtices who took the Inquiry, f l 
Caſe that no Inquiry was taken, to thoſe Juſtices who endeavoured ! 
take one, but by the Fault of others were hindered from taking it; 10 
there was no Need of ſuch an additional Penalty on the neighb0u#": 
Juſtices who were bound before to do their Duty in executing 13 H. 4-" 
2 | 1.166 


hap. 65. 1 Of Rrots, Routs, and unlatoful Aſemblics. 165 
der Pain of forfeiting one hundred Pounds, as will be ſhewn Sec- 1 
: Se. 6 i 10 inne : Rt 4 | 2x; | | 
800 40. Alſo it is generally ſaid, That ſuch a Certificate muſt be Polt. 29 b. 
e within a Month after the Inquir);; and this ſeems to be a very Bal. 324. 
Eble Conſtruction where an Inquiry has actually been made; but it ma 
m that no Inquiry at all may be taken, either through the Default of 
e Sheriff in not returning a Jury, or the Obſtinacy of the Jurors in re- 
ing to appear, or the rebellious Humour of the People in not ſuffering 
De Juſtices to do their Duty; in all which Caſes a Certificate ſeems, to be 
ird, both by the Intent and Letter of the Statute, the Words whereof 
do this Purpoſe are, F the Truth cannot be found in the Manner as is afore- 
8 4, then within a4 Month then next following, the Fuſtices, &c. ſhall cer- 
S | 5, Ke. And therefore in theſe Caſes it ſeems proper to make a Certificate 
de Obſtructions, which prevented the Taking of ſuch an Inquiry, within 
Vea. 41. It ſeemeth clear from the plain Words of the Statute, | That Lamb. 324. 
e certificate ought to be made to the Privy Council-board, which is clearly 333 
WE tinguiſhed, both from the Chancery, and alſo from the King's Bench, . 46, 
ich, in ſome Statutes relating to judicial Proceedings, are taken for the & 130. 
| J ing's Council. We #525 $2520 V. 1 £41 | Des $3 Bro. Pram, 1. 
ae 42. It is faid; That if there be a Variance between the Inquiſition pul. 29. b 
certificate, that ſhall be taken which is moſt for the King's Advan- Cro. 63. b. 
e; and therefore if the Inquiſition be of a Riot by ten Perſons, and the _ 325. 
W-rtificate of a Riot by twenty, or by ten in Harneſs; or of a Batte — 
Win'd with the Riot, that the Certificate ſhall be preferred, becauſe the Fine 
the King ſhall be the greater; but if they differ only as to the Time, it Lamb. 326. 
faid that the Inquiſition ſhall he preferred. Tul. 29. b. 


, dect. 43. Alſo it ſeemeth certain, That ſuch a Certificate, being in Na- 


Wc of an Indictment at Common Law, ought to comprehend the Cer- Dal. ca. 46, 
Winty of Time, Place, and Perſons, and other material Circumſtances, & ca. 139. 
th of the Riots and Maintenance, &c. but perhaps it needs not expreſs . 


322. 


ee Additions of the Offenders. 1 19. 

| Sec. 44. It is farther enacted by the ſaid Statute of 13 H. 4.7. That 
ly » Juſtices of Peace dwelling nigbeſt in every County where ſuch Riot, Al- 
%%, or Rove of People ſhall be made hereafter, together with the Sheriff or 


$uder-Sheriff” of the ſame County, and alſo the Fuſtices of Afſizes, for the 


bat they ſball be there in their Seſſion, in caſe that any ſuch Riot, A. 

), 77 Rout be made in their Preſence, ſhall do Execution of this Statute, 

ba one upon Pain of one hundred Pounds, to be paid to the King as often as 

/all be found in default of the Execution of the ſame Statute. 

ation 5 the Conſtruction of this Clauſe the following Opinions have been 
0 lden, ET, 1 „ 


Ker. 45. I. That no Juſtice of Peace is in danger of incurring the Lond. 230. 
| ag thereof, unleſs he dwell in the County wherein a Riot hap- gen ; 
ve, 46. II. That if any Juſtices of Peace, who do not dwell neareſt Dal. ca. * 
the Place, do actually execute the Statute, they excuſe all the reſt. Lamb. 326. 
K. 47. III. That if the Juſtices whoſe Dwelling was neareſt at the ag 5, 
* of the Riot, or one of them, happen to die within the Month, thoſe 

dle Dwelling is thereby become the neareſt are bound to execute the Crom. 62. b. 
te in the ſame Manner as the others were. | | = 
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166 Of Riots, Rauts, and unlawful Aſſemblies." Bod] 
"+ 46. Seck. 48. IV. That notwithſtanding thoſe: Juſtices only, who di 
Fult. 30. a. neareſt, are liable to the Penalty of the Statute, yet it any others on Ny 
naehglect to ſupply their Default, they are fineable at Diſcretioon. 
Crom. 63. b. Se, 49. V. That if the two Juſtices, or one of them, do their Du 
1 27: in executing, or endeavouring to execute the Statute, they ſhall not ing 
Pult. MK any Penalty thro' a Default of the Sheriff, &c. either in refuſing to apper 
or to return a qury, GQ. O D int 6 amet 3007 0 Bil 
Sect. o. VI. That the ſaid Juſtices, '&c. ſhall not avoid the Pen 
Crom. 61. b. by executing the Statute in Part only, as by recording a Riot without eon 
mitting the Parties. 45 05 190150) eie eee e 2] Sis 
Sef. 51, VII. That no Juſtice, &c. is ſubject to the Penalty of g 
Dal. ca. 46. faid Stattite on account of a Petit Riot, but only of ſuch as are notBriny 


3 08 Guns 


Wai we w* & 


and in nature of Inſurrections and Rebelhons. - 101 aA 58 0 
Dy. 210. Pl. Sec. 52. VIII. That if a Juſtice of Peace, Sc. had no expreſs Now 
1 given him of the Riot, he ſhall be excuſed, unleſs it were ſo very flag 
12228. | f | | | 1: . . 
Pult. 28. b. that by common Intendment, every one dwelling near it could not yi 
Crom. 62 b. have Notice thereof. e e 03 +256 ola 1 
Dal. ca. 46. Sec. 53. IX. That the Acquieſcence or Agreement of the Partie " 
Crom. 62. b. grieved is no Excule to the Juſtices, becauſe; they ought, ex Officio, to nul 
** the Inquiry, and make Proclamation whether any will give Evidence jy 
Dale. ca. 46. the King, &c. and may bind ſuch of the Parties grieved as ſhall refuſe n 
Crone, 64. a. proſecute their Complaint to their Good Behaviour. ih 
Sect. 54. Alſo it is farther enacted by 2 H. 5. 8. That upon any Dyſul 
of tbe ſaid Fuſtices, &c. touching the Execution of 13 H. 4. a Cm 
ſhall be awarded at the Inſtance of the Party grieved, to enquire as ui 
the Truth of the Caſe, as of the Default of the ſaid Fuſtices, &c. and tid 
the ſaid Commiſſioners ſhall preſently return into Chancery the Inqueſts bin 
them taken ; and that the Furors, who ſhall make Inquiry, ſhall be worth il 
per Annum, and ſhall be returned by the Coroners, if the Sheriff, ſuppoſel 
be in Default, continue in his Office, &c. See the Statute, 
Sect. 5c. Alſo it is farther enacted by 2 H. 5. 9. and 8 H. 6. 14. TM 
the Lord Chancellor, upon Complaint made to him, that a dangerous Rutri 
fled into Places unknown, and alſo upon a Suggeſtion under the Seals if i 
Fuſtices of Peace and the Sheriff, that the common Fame and Voice runneti1 
the County of the Riot, may award a Capias againſt the Party returnabl: 
Chancery upon a certain Day, &c. and afterwards a Writ of Proclanutn 
returnable in the King's Bench, Re. 1 | 
Sec. 56. But all the Penalties of the above mentioned Statutes ha 
been found by Experience not to be ſufficient to reſtrain the Rage of il 
Populace from breaking out into dangerous Tumults, whenever tl 
happen to be perſwaded that they lie under any real or pretended Ci. 
vance, it was thought neceſſary to make a farther Proviſion againſt fd 
inſolent Diſturbances of the Peace, by more ſevere Laws; and to this uk 
it was enacted by 1 Geor. 1. c. 5. That if any Perſons to the Number of tai 
or more, being unlawfully, riotoufly, and tumultucuſly aſſembled together, 11% 
Difturbance of the publick Peace, and being required or commanded 0 
Fuſtice of Peace, Sheriff of the County, or Under-Sheriff, or by the Mayor, fu 
liff or Bailiffs, or other Head-Officer or Fuſtice of the Peace of any City, or 1 
corporate, where ſuch Aſſembly ſhall be, by Proclamation to be made in the Ai 
Name, immediately to diſperſe themſelves, and peaceably to depart to their Hil 
tations, or to their lawful Buſineſs, under the Pains of the ſaid Statute, ſhalldft 
wards unlawfully, riotouſly, and tumultuouſly continue together by the Space , 
Hour after ſuch Proclamation made, or after a wilful Let or Hindrance o % 
| 2 


nap. 66. O/ Offencts by Officert in general. | 16 
nice of Peace, &c. from making the ſaid Proclomation, ſhall be adjudged Felons 


it haut Bene t of Clergy. EIN 10: Io D008 £3. 0.708 Hed caamelliuns 
ichen 4 it is farther enacted by the faid Statute, That if any 


4, or in any Manner wilfully and knowingly, let, . hinder, or hurt any 
4 : lin, &c. who ſhall begin to 777 or go to 9 150 according to the 
| p clamation appointed by the WOE 9 £ 
it be made, they ſpall be adjudged Felons without Benefit of Clergy ph 301 


f 4 i 
at / an 


F | . Stable, or other Out-houſe, they ſhall be adjudged Felons without Benefit 
5 3 And it is farther enacted by the ſaid Statute, That when-ever 
z y ſuch Church, &c. ſhall be demoliſhed, &c. by any ſuch Rioters, &c. the 
azbitants of the Town or Hundred wherein the Riot happened, ſhall be bound 
valle good the Damage, &. eee e e e 


A. LXVI. 
Of Offences by Officers in general. 


FN FFENCES under the Degree of capital, more immediately againſt 
the Subjet, not amounting to an actual Diſturbance of the Peace, 
e either 3 | | | 


1. Such as are committed by Officers ; or, | 
2, Such as are committed by common Perſons without any Relation 
to an Office. een or ol 


ö 


tences by Officers ſeem reducible to the following Heads: 


1. Neglect, or Breach of Duty. 
2. Bribery. | 8 | 8 
3. Extortion. a 705 | 


SF, 1. As to the firſt of theſe Offences, I take it to be agreed, That Co Lit: 233, 
the Grant of every Office whatſoever, there is this Condition im- 234. 

al by common Reaſon, that the Grantee ought to execute it dili- 

ntly and faithfully : For fince every Office is inſtituted, not for the 

* of the Officer, but for the good of ſome other, nothing can be more 

ll, than that he, who either neglects or refuſes to anſwer the End for 

ich his Office was ordained, ſhould give way to others who are both 

0 and willing to take Care of it. And therefore it is certain, That an 

cer is liable to a Forfeiture of his Office, not only for doing a Thing 

rey contrary to the Deſign of it, but alſo for negle ing to attend his 


— — n - ” — 4 — — — - — 2:2 
— — — — . ——ů — — — ̃ — — — 


— OA — * 8 — — = 
— . ——. LIFTING EI —.— 


— ET IINEEE? 


2 


— 


— 
— a 


— OY a ue 2 > LL a * — — © — 
I by - a — = — 2 — — — — — * — 
A — hs. > £ 2565 ve 2 p — 8 2 * — — Ro * $ — — S — 
— CC ECRSTST 2 = — RN 5 2 > - — — — -=2>D _ . * * 5 = rr * — = — 
— —U — oomr———_——__ - * S ” — 2 3 8 - - 7 — * — — - - p 
* 93 oem 0 3 5 y — — I — — 2 Ig — — * — — . * ä 
— op Ye = * xs 1 — 1 I” & ** 2 - B n F — — N 22 n « JF 
[= > — en res — 2 ? — 3 . 2 AY; 1 — — — —— 
ons — — ER > — EI Ton FRB ——ä—ü—ü— TORE. : — — = 4 — 
. _ wr ITY 5 CS oe IRA) RSS - - — WI OS ES K 
. — —-x — — = — — ——ů— 9 hs 


168 


9 Co. 50. 
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Duty at all ufual, proper, and convenient Times and Places, why 
f m he was made 15 0 

any Damage ſhall accrue to thoſe, by or for who n he was made n 0 

ficer. And ſome have gone ſo far as to hold, That an Office concert 


Co. Lit. 233. the Adminiſtration of Juſtice, or the Common Wealth, ſhall be Yorkie 


39 H. 6. 32 
20 Ed. 4. 5 b 
22 Aſſ. 34. 


for a bare Non-Uſer, whether any ſpecial "Damage" be occaſioned der 
or not: But this Opinion doth not appear to be warranted by any Ref; 
. lution in Point, and the Authorities which are cited to maintain it 0 
not ſeem to come up to it: However it cannot but be very reaſe mk 


2:0: 5. b. That he who ſo far neglefts à publick Office, as plainly to appear to tale. 


Plow. Com. 
. # 
Long Quinto 
Ed. 4. 27. 
11 Ed. 4. 1. 


> 9 Co. 50.2. that a Gaoler deſerves to be diſcharged and fined, for voluntarily f 
< Raym. 216. fering his Priſoners to eſcape, or for © barbarouſly mifuſing them?” wy 
ro. Ja. 4a. b. can be more evident, than that a Sheriff is juſtly puniſhable for js. 


3 Inſt. 145. 


3 Inſt. 149. 
Hob. 9. 
Cro. Ja. 65. 


8 Inſt. 148. 


manner of Care of it, ſhould rather be immediately diſplaced „than the public 
be in danger of ſuffering that Damage, which cannot but be expected ſy, 
Tine or other from his Negligence, - 100 © OR 

Selk. 2. But it would be endleſs to enumerate all the particular l 
ſtances, wherein an Officer may be diſcharged or fined; and it alſo ſem 
needleſs to endeavour it, becauſe they are generally ſo obvious to q 
mon Senſe, as to need no Explication; for what can be more plain, th 


4 * 
6 


ſwading a jury to underprize Goods in the Execution of à Fieri Facias & 
And therefore I ſhall leave the particular Caſes of this Nature to even 
Man's own Judgment, which, from the Confideration of the gene 
Rules above mentioned, and the various Circumſtances of every (a5 
will eaſily diſcern how far each Offence of this Kind deſerves uE 
puniſhed, . TS IS. = 


2 N 4 4 
n < 5 
| I 1. 
Bs as * * 8 * 4 . * TY 1 1 
— — * — 
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CHAP. L XVII. 
Of Bribery. 


[| N treating of Bribery, I ſhall conſider, 


1. What it is. 
2. How it is puniſhable. 


Se. 1. And firſt, Bribery in a ſtrict Senſe is taken for a great 
priſion of one in a judicial Place, taking any valuable Thing whatſot 
except Meat and Drink of ſmall Value, of any one who has to do beit 
him any way, for doing his Office, or by Colour of his Office, but 
the King only. 18617 7 5 "a 

Sef. 2. But Bribery ina large Senſe is ſometimes taken for the receil 
or offering of any undue Reward, by or to any Perſon whatſoever, wii 
ordinary Profeſſion or Buſineſs relates to the Adminiſtration of publi 
Juſtice, in order to incline him to do a Thing againſt the known KW 
of Honeſty and Integrity; for the Law abhors any the leaſt Tendenc) 
Corruption in thoſe who are any way concerned in its Adminiſtration, 4 
will not endure their taking a Reward for the doing a Thing which 6 
ſerves the ſevereſt of Puniſhments. oo” + — 

Sect. 3. Alſo Bribery ſometimes fignifies the taking or giving d 
Reward for Offices of a publick Nature; and ſurely nothing can be m 

'F . 


jap. 67: | / Bribery. 1 169 
ly prejudicial to the Good of the Publick, than to have Places of the | 
3 Fn cernment, on the due Execution whereof the Happineſs of both 
People doth depend, diſpoſed of not to thoſe who are moſt able to 
them, but to thoſe who are moſt able to pay for them; nor can any 
. a greater Diſcouragement to Induſtry and Virtue, than to ſee thoſe 
ng of Truſt and Honour, which ought to be the Rewards of thoſe who 
3 Induſtry and Diligence have qualified themſelves for them, conferred 
ſuch who have no other Recommendation but that of being the higheſt Bid- vide Noy 
. neither can any thing be a greater Temptation to Officers to abuſe their = 
8 by Bribery and Extortion, and other Acts of Injuſtice, than the Con- 
ation of the great Expence they were at in gaining their Places, and the 
Leſſiiy of ſometimes ſtraining a Point to make their Bargain anſwer their 
| tion; for which Reaſons, among many others, it is expreſly enacted 
. Nb. 2. 2. That the Chancellor, Treaſurer, Keeper of the Privy Seal, 
% bbe King's Houſe, the King's Chamberlain, Clerk of the Rolls, the 
ices of the one Bench and of the other, Barons of the Exchequer, and all 
= ht ſpall be called to ordain, name, or make Fuſtices of the Peace, She- 
„ Eſcbeators, Cuſtomers, Comptrollers, or any other Officer or Miniſter of 
eig, Hall be firmy. feworn that they ſhall not ordain, name, or make, any 
e above mentioned Officers, for any Gift or Brocage, Favour or Afﬀettion, 
hat none which ſueth by himſelf, or by others, privily, or openly, to be in any 
ner of Office, ſhall be put in the ſame Office, or in any other, but that they 
ll /uch Officers and Miniſters of the beft and moſt lawful Men, and ſuf-. 
. to their Eſtimation and Knowledge. Allo it is farther enacted by 4 H. 4. | 
| That no Sheriff ſhall let his Bailiwick to Farm to any Man, for the Time vide Noy 
be occupreth ſuch Ofice, &c. Alſo it is enacted by 5 & 6 Ed. 6. 16. That if 102. 
WW; Perſon ſpall bargain or fell, or take any Reward, or Promiſe of any Re- 80 
1 gar any Office, or the Deputation of any Office, any way concerning the 
,, Revenue, or the Keeping of his Caſtles, or the Adminiſtration or Execu- 
W: of Juſtice, (unleſs it be ſuch an Office as had been uſually granted before the 
Wing of the ſaid AF by the Fuſtices of the King's Bench, or common Pleas, 
% Juſtices of Affize) that then every ſuch Perſon ſo bargaining or 
Wing, or taking ſuch Reward, or Promiſe, &c. ſhall not only forfeit his Right 
cb Office, or to the Nomination thereof, but alſo every Perſon who ſhall 
ve e ſuch Reward or Promiſe, &c. ſhall be adjudged a diſabled Perſon in 


ww, ts have or enjoy ſuch Office, &c. 7 
In the Conſtruction of this Statute of 5 & 6 Ed. 6. the following Points 
ve been reſolved ; | = 
dect. 4. I. That the Offices of Chancellor, Regiſter, and Commiſſary in Cro. Ja. 269. 
defiaſtical Courts, are within the Meaning of the Statute, inaſmuch as 3 1 w 
joſe Courts do not only determine Matters which are brought before them, 2 Lev. 299. 
rely pro jalute Anime, but alſo have the Deciſion of Diſputes concerning 4 Vent. 187, 
e Lawfulneſs of Matrimony and Ligitimation of Children, which touch!“ 
e Inheritance of the Subjects, and alſo hold Plea of Legacies and Tithes, 
in which reſpects they are Courts of Juſtice ; but it hath been adjudged 
at no Office in Fee is within the Statue. e 

v9, 5. II. That one, who makes a Contract for an Office contrary to = FM FE 
© Purport of the faid Statute, is ſo far diſabled to hold the ſame, that he Cre. Ca. 361. 
not at any Time during his Life, be reſtored to a Capacity of holding it by Co. Ja. 386. 
Iy Grant or Diſpenſation whatſoever, ; 28-406; 408. - 
III. That a Bond by a Deputy of an Office to pay a certain Sum, at all : 20 5 1 1 
"ts is within the Statute, and conſequently totally void, tho' it alſo con- Cro. Eliz. 
un other Conditions which, if they ſtood by themſelves would be good; but 3 
t a Bond to pay Half the Profits, or a certain Sum out of the Profits of l 8:2 22 


be Office r Deputation. 


” 2 Lee: ron; 


IV, That the Statute extends not to Offices in the Plantations, — 0g 


- 7 Sed. G. 45. 


3 Inſt. 145. Seck. 6. As to the ſecond Point, viz, How Bribery is puniſhable, l 


1 H. H. P. pending before him, was looked upon as an 


J 
, & ( 
nce of fo heinous a Ny 


ſaid, That at Common Law, Bribery in a Jucge, in relation to a C 
that it was ſometimes puniſhed as High Treaſon before the 25 Ed, f. xy ih 


x Leon. 295. this Day it is certainly a very high Offence, and puniſhable, not O 
Mor tags the Forfeiture of the Offender's Office of Juſtice, but alfo with Fine and 


priſonment, Ce. 


part 1. ſol. 31. Seck. 7. Alſo all the other above mentioned Kinds of Brihery, lenz 


WAX — — — 
— pr — 
— 2 — — 


== — 2 


large Senſe, ſeem to be puniſhable with Fine and Impriſonment, Gr. 
in the Time of King James the Firſt, the Earl of M. Lord High Trat 


3 Inſt. 148. of England, being impeached by the Commons for refuſing to hear HY | 


: — — — I A — 4 — 
—..... AAA ⁵ĩ7ͥ᷑tt SR: 


referred to him by the King, till he had received great Bribes, and for q 
ſuch like Miſdemeanors, was, by Sentence of the Lords, deprived « 

his Offices, and difabled to have any for the Future, or to fit in the 
liament, and was fined fifty thouſand Pounds, and impriſoned during U 
King's Pleaſure. [82] = 


— 8 


C H A P. LXVIII. 
Of Extortion. 
[| N treating of Extortion, I ſhall conſider, 


1. What Ball be ene rden 
2. How it ſhall be puniſhed. 


Co. Lit. 368. Sect. 1. As to the firſt Point it is faid, that Extortion in a large Sk 
20 £0.102-2. ſignifies any Oppreſſion under Colour of Right; but that in a ſtrid Sk 


it ſignifies the Taking of Money by any Officer, by Colour of his Offs 
either where none at all is due, or not ſo much is due, or where it 


not yet due. 


2 Inſt. 2000 Sec. 2. It is ſaid, That at the Common Law, which was affirmed 
Co. Lit. 358. the Statute of Weſtminſter 1. 26. it was Extortion for any Sheriff 


other Miniſter of the King, whoſe Office did any way concern the Adn 
niſtration or Execution of Juftice, or the common Good of the Sub 
to take any Reward whatſoever for doing his Office, except what he n 
ceived from the King: And ſurely this was a moſt excellent Inftitutin 
highly tending to promote the Honour of the King, and the Eaſe of f 


42 Ed. 3. 4. b. People, and hath been always thought to conduce ſo much to the publa 


2 Rol. Ab. 


—— 


Good, that all Preſcriptions whatſoever which have been contrary to! 


266. H. 1. have been holden to be void; and upon this Ground it hath been reſolt, 


4 Inft. 274. 


That the Preſcription, by virtue whereof the Clerk of the Market clam 


Moore 523. Certain Fees for the View and Examination of all Weights and Meaſures, &, 
2 Inſt. 209. was merely void. FR 5 8301 
21 H. 7. 17. Seck. 3. But it hath been holden, That the Fee of twenty Pence, © 


TIE: | 2 monly called the Bar-Fee, which hath been taken, Time out of Mint 


8. P. C. 40. A. by the Sheriff, of every Prifoner who is acquitted, and alſo the Fa 
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of one Penny, which was claimed by the Coroner of every Vil 
when he came before the Juſtices in Eyre, are not within the Mean 
of the ſaid Statute, becauſe they are not demanded by the Sheriff d 
Coroner for doing any Thing relating to their Offices, but claimed! 
Perquiſites of Right belonging to them, whether they do any this p 

3 | N 


Clap, 69. A Haus. 173 
not. But there ſeemeth to be no Neceſſity, for this Diſtinction, for it can- 
not be intended to be the Meaning of the Statute to reſtrain the Courts of 21 H 7. 17. 
Juſtice, in whoſe Integrity the Law! always repoſes the bigheſt Confidence, O. Lit. 368. 
from allowing reaſonable Fees for the Labour and Attendance of their Of- 
kicers : For the chief Danger of Oppreſſion is from Officers being left at their 
Liberty to ſet their own Rates on their Labour, and make their own De- 
mands ; but there cannot be ſo much Fear of theſe Abuſes, while they are 
reſtrained to known and ſtated Fees, ſettled by the Diſcretion. of the Courts, 
which will not ſuffer them to be exceeded, without the higheſt Re- 

ent. 3 TE by FELL] 2 
2 1 4. Alſo it having been found by Experience, That generally it 
ss vain to expect that any Officers who depend upon a known fixed Salary, 
Vithout having any immediate Benefit from any particular Inſtances of 
W their Duty, ſhould be fo ready in undertaking, or diligent in executing 
them, as they would be, if they were to have a preſent Advantage from 
W them ; it hath been thought expedient to permit them to take certain 3 Int. 149. 
Pecs in many Caſes, but it is certain that they are guilty of Extortion, if ge 
Wl they take any Thing more: Alſo it hath been reſolved, That a Promiſe 5 
0 pay them Money for the doing of a Thing, which the Law will not * 
WG fer them to take any thing for, is merely void, however freely and 26, _ w_ 
oluntarily it may appear to have been made for if once it ſhould be al- 1 Rol. R. 313. 
oed, That ſuch Promiſes could maintain an Action, the People would Non 76. 
auickly be given to underſtand how kindly they would be taken, and 
Whappy would that Man be who could have his Buſineſs well done with- eye * 
Wout them. N | ++ 1 | | Cro. Ja. 103. 
W 5:7. 5. As to the ſecond Point, viz. How Extortion ſhall be puniſhed, 
ere is no doubt, but that at Common Law it is ſeverely puniſhable, 
Wt the King's Suit, by Fine and Impriſonment ; and alſo by a Removal 2 Rol. A. 32, 
From the Office, in the Execution whereof it was committed. Alſo Extortion pens 
In Sheriffs, Eſcheators, Bailiffs, Gaolers, the King's Clerk of the Market, 315. 
nd other inferiour Miniſters and Officers of the King, whoſe Offices 2 Init. 2cg. 
Wo any way concern the Adminiſtration or Execution of Juſtice, or the 
tommon Good of the Subject, or for the King's Service, have a farther 
ditional Puniſhment by the above mentioned Statute of VMeſtminſter 1. 26. 
by which it is enacted, That no Sheriff, nor other King's Officer, ſball take 
% Reward to do his Office, but ſhall be paid of that which they take of the 
N, and that he who jo doth, ſhall yield twice as much, and ſhall be puniſhed 
the King's Pleaſure. ee hs 7 Bris) 


CHAP. LXIX. 
Of Perjury. 


4 FFENCES under the Degree of capital, more immediately againſt 
the Subject, not amounting to an actual Diſturbance of the Peace, 
Rich may be committed by private Perſons, without any Relation to an 
ee; are either, | 
I, Such as are infamous, and groſly ſcandalous, proceeding from Prin- 
ciples of downright Diſhoneſty, Malice, or Faction. 
2. Such as are of an inferiour Nature, and neither infamous, nor 
Sroſly ſcandalous, eee FIRE | 
SO Thoſe 


Ss aa tk 
Thoſe of the firſt Kind ſeem to be reducible to the following Head 


1. Perjury, and Subornation of Perjury. 
2. Forgery. {1 £2 30! 

3. Cheats. 

4. Conſpiracy. 

5. Keeping of a Bawdy-houſe. 

6. Libels 


And firſt of Perjury, and Subornation of Perjury, of both which ther 
| are two Kinds: n 
1. By the Common Law. 
2. By Statute. 


Sec. 1. Perjury, by the Common Law, ſeemeth to be a wilful fi; 
Oath, by one who being lawfully required to depoſe the Truth in 
Proceeding in a Courſe of Juſtice, ſwears abſolutely, in a Matter of ſony 
Conſequence to the Point in queſtion, whether he be believed, or not? 


For the better Underſtanding whereof, I ſhall conſider the followin 


Particulars : | 


1. How far this Offence muſt be wilful. 
2. In what Kind of Proceedings it may be committed. 
3. In what Caſes an Oath may be ſaid to be fo far lawfully adi 
niſtred, that he who takes it may become guilty of Perjury. 
4. In what Kind of Oaths Perjury may be committed. 
5. Whether the Matter of the Oath muſt be falſe. 
6. How far the Oath muſt be abſolute. . 
7. How far the Things ſworn ought to be material to the Point i 
Queſtion. . 1 e 


8. How far the falſe Oath muſt be credited, 
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« Mod. 350. Sec. 2. As to the firſt Particular, 972. How far this Offence muſt k 
wilful, it ſeemeth that no one ought to be found guilty thereof wit 
out clear Proof, That the falſe Oath alledged againſt him was taken wil 

ſome Degree of Deliberation ; for if upon the whole Circumſtances of tit 
Caſe it ſhall appear probable, That it was owing rather to the Weak 
than Perverſeneſs of the Party, as where it was occafioned by Surprize, 
Inadvertency, or a Miſtake of the true State of the Queſtion, it cannot lt 
be hard to make it amount to voluntary and corrupt Perjury, which is fd 

Crimes whatſoever the moſt Infamous and Deteſtable. | 
J Sect. 3. As to the ſecond Particular, via. In what Kind of Procm 
Cro. El. 168, ings this Offence may be committed, it ſeems to be clearly agreed, Ti 
No 128. all ſuch falſe Oaths as are taken before thoſe who are any ways intruſi 
2 Rol. Ab. with the Adminiſtration of publick Jaſtice, in relation to any Matter & 
iti c, fore them in Debate, are properly Perjuries ; and it ſeems to have bn 
holden by ſome, That all ſuch falſe Oaths, as are taken before Perla 
authorized by the King to examine Witneſſes in relation to any Mat 
whatſoever, wherein his Honour or Intereſt are concerned, are allo 
niſhable as Perjuries. And ſurely there can be no Offence of this Ni 
which will not juſtly deſerve a publick Proſecution, in as much 3 ® 
ſhould once prevail, it would make it impoſſible to have any Law u 


3 Wn 


— ————_—_ 


— — CESS — 
— 


3 — — — — — O ͥððũ..— 
. ng wy — * 
wn on Rn ro er ern OSes en Io emer oy 
K - 1 
CES > * 8 - . 2 
- — 
Ss. Io : 


up. 6d. © Gobi 55 


cr duly executed, and expoſe the Lives, Liberties, and Properties, of 
moſt Innocent, to the Mercy of the greateſt Villains: And therefore 


hath 
ſr), W 


ined, WW. 5 2 
ending before any Court of Equity, or Spiritual > Court, or any *Cro.El.goz. 
7208 1 Court, whether the Proceedings therein be of Record or Sli 327 
or whether they concern the Intereſt of the King or Subject: And 1 Roi. a. 4. 
W -. (aid to be no way material, whether ſuch falſe Oath be taken in the Pl. 16, 17, 18, 


ace of a Court, Or hefore Perſons authorized by it to examine a Matter, 5 Md. os 


EY e Knowledge whereof is neceſſary for the right Determination of a *Cro.El.18;, 
* and © therefore, That a falſe Oath before a Sheriff, upon a Writ ops. 


zuſe; : FE + + os 2 Rol. Re. 410. 
Inquiry of Damages, is as much puniſhable as if it were taken before 1 Rol. A. 40. 


e Court on a Trial of the Cauſe, Alſo it ſeemeth, That any falſe Oath PE 12. 


puniſhable, as Perjury, which tends to miſlead the Court in any of 5 oh 25 


3 tir Proceedings relating to a Matter judicially before them, though it no Pl. 53. 
FT | y affect the principal Judgment which is to be given in the Cauſe; as ** 2 Ab. 
here a * Perſon who offers himſelf to be Bail for another, knowingly, Ms Aba; 


a wilfully ſwears that his Subſtance is greater than it is. Alſo it hath Ply. 42,30: 
en reſolved, That not only ſuch Oaths as are taken upon judicial Pro- 1 3 
ns, but alſo all ſuch as any way tend to abuſe the Adminiſtration Hutton 34. 


Juſtice, are properly Perjuries ; as where one * takes a falſe Oath before 5 Mod. 55. 
Juſtice of Peace, in order to induce him to compel another to find Sure- Cra. El. 20, 


&s for the Peace, &c. or where a Perſon forſwears himſelf ö before Com- 342,348,905- 
Wi oners appointed by the King to inquire of the Forfeitures of his Te- Cu: Oo. 101. 


Cro. Ja. 212. 


ants Eſtates, Sc. whereby he makes them liable to be ſeized by Exche- Con. Cro. Ja. 


Wucr-Proceſs: Alſo it hath been ſaid, That a falſe Oath is puniſhable as 12 
— Caſl herein the King's I | 1 g i _ VideSedt. 18. 
Wcrjury, in ſome Cales, wherein the King's Honour or Intereft is con- 1 Rol. Ab. 
ned, though it do not concern the Adminiſtration of Juſtice ; as where 39. Pl. 3. 42, 


ne ſwears a falſe Oath concerning the Poſſeſſion of Lands, before Com- 2 C 46 
pifſioners appointed by the King to inquire of ſuch Perſons whoſe Titles « ; Rel. Re. 


dhe Lands in their Poſſeſſion are defective, and want the Supply of the 410. 
ng's Patents: And this is certainly an Offence of a very heinous Na-, og 


l A 
ber 
0 > 
2 2 
1 
£ Io 
; _ 


e, | tending not only to fruſtrate the King's gracious Purpoſe, but to l Noy 100. 
le bis Goodneſs by inducing him to grant his Patents to thoſe who are _ 2 a 
of Poſſeſſion, and no way within the Intent of the Commiſſion, which c 
esd of quieting the Poſſeſſions of the Subjects, cannot but end in the 
eateſt Diſturbance of them. However it ſeemeth certain, That no Oath 

hatſoever in a mere private Matter, howſoever wilful or malicious it may 


, ib puniſhable as Perjury in a criminal Proſecution ; for private Injuries - 
ſe left to be redreſſed by private Actions; and upon this Ground it hath Cont. 1 Vent. 
en holden, That a falſe Oath taken by one upon the making of a Bargain, 369, 379 
at the Thing fold is his own, is not puniſhable as Perjury. Alſo from; Rol. Ab- 
ſat hath been ſaid it appears, That the Notion of Perjury is confined to 757: Pl. 4. 
ch publick Oaths only as affirm or deny ſome Matter of Fact, contrary 
the knowledge of the Party ; and therefore, That it doth not extend to 
promiſſory Oaths whatſoever ; from which it clearly follows, That no 
ficer publick or private, who neglects to execute · his Office in Purſuance 2 Rel. Ab 
f his Oath, or acts contrary to the Purport of it, is indictable for Perjury, e 
relpe&t of ſuch Oath ; yet it is certain, That his Offence is highly ag- Eres Taft 
rated by being contrary to his Oath, and therefore, that he is liable to 
© ſererer Fine on that Account. oP 
v7, 4. As to the third Particular, viz. In what Caſes an Oath may 
e (aid ta be ſo far lawfully adminiftred, that he who takes it may be- 
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174 _ Of Perfury. Dock 
8 come guilty of Perjury by ſwearing falfly ; it ſeemeth clear, That: 

* 2 Rol. Ab. Oath whatſoever taken before Perſons acting merely in a private 0 

* 165. Pacity, or © before thoſe who take upon them to adminiſter Oaths f 

Yelv. 22. publick Nature, without legal Authority for their ſo doing, 'or 4 WH 

d Cro. — 69. thoſe who are legally authorized to adminiſter ſome kinds of Oaths by 

*1 Sid. 274. not thoſe which happen to be taken before them, or even © before th 


2 Rol. Ab. who take upon them to adminiſter Juſtice by Virtue of an Auth, 


1 ſeemingly colourable, but in T ruth unwarranted and meerly void, k 
132. T ever amount to Perjuries in the Eye of the Law, becauſe they are of ö 
; E 65 Manner of Force, but are altogether idle: And from the ſame Ground l 
See 4 Inſt 97, ſeemeth alſo clearly to follow, That no falſe Oath in an Affidavit, ny 
255 before Perſons falſly pretending to be authorized by a Court of jute 
29 Cut 2. 2. 


"35 de , to take Affidavits in relation to Matters depending before ſuch Couft, d 
4 Inſt. 278. properly be called Perjury, becauſe no Affidavit, is any way regards 
unleſs it be made before Perſons legally intruſted with a Power to take ; 
as being both of ſufficient Ability to ask all proper Queſtions of the h 
who ſhall make ſuch Affidavit, and alſo of ſuch Integrity as not to (vi, 
any Thing to be inſerted therein, to the Truth whereof the Party hath iy 
ſworn. And though it may be ſaid, That an Affidavit taken before . 
ſons falſly pretending to be commiſſioned for ſuch Purpoſe by the Can 
of Juſtice, doth directly tend to impoſe upon ſuch Courts, and my 
poſſibly happen through Surprize to be read, and may alfo in its om 
Nature be altogether as heinous, as if it had been made before Prrſong 
regularly impowered to take it; yet inaſmuch as it is of it elf of 
manner of Validity, and is no otherwiſe regarded, than as it hath tk 
Appearance of being ſworn before Perſons legally commiſſioned, wh 
3 Inſt. 165. out which it would have no manner of Credit, it ſeemeth that Offa 
of this Nature are moſt properly puniſhed, by ſeverely chaſtiſing thi 
who uſurp ſuch an Authority of adminiſtring of Oaths, without any ll 
440 Warrant. However it hath been adjudged, That a falſe Oath, taken | 
48 | fore Perſons who having been commiſſioned to examine Witneſſes, hp 
bi 4 Cro. Ca. 97, pen to proceed after the Demiſe of the King who gave them their Can 
* 9% 99 miſſion, and before Notice thereof, may be puniſhed as Perjury ; fort 
would be of the utmoſt ill Conſequence to make ſuch Proceedings wal; 
| | and therefore though all ſuch Commiſſions be in Strictneſs legally det 
mined by the Demiſe of the King, who gave them, without any Nota 
yet for the Neceſſity of the Caſe, whatever is done under them bel 
ſuch Notice, muſt be ſuffered to ſtand good; for otherwiſe the moſt inn 
cent and moſt deſerving Subjects would be unavoidably expoſed to num 
i Ventr. 181. leſs Proſecutions for doing their Duties, without any Colour of a Fall 
1Syd. 148. And Qyere, Whether a Perjury in a Court whoſe Proceedings are alt 
ID wp wards reverſed by Error, may not ſtill be puniſhed as Purjury, notvltk 
83. Pl.g. ſtanding ſuch Reverſal, YEE „ 
T e Sef. 5. As to the fourth Particular, viz. In what kind of Oaths Per 
Cro. EL 1 : 4 jury may be committed, it ſeemeth clear, That a Man may be in Danger! 
1 905. being guilty thereof, not only in reſpect of a falſe Oath, taken by 
We l. : p70 18. as a Witneſs for another, but alſo in reſpe& of a falſe Oath taken by l 
N 659. Pl. 42. in his own Cauſe, either in an Anſwer to Queſtions put to him in a C 
N N of * Law or 5 Equity, having Power to purge him upon Oath conceriil 
ME his Knowledge of the Matters in Diſpute, or in his > Affidavit conc 
5 Mod. 348. ing ſome collateral Matter, wherein the Parties own Oaths are allow 
Moor 650. to be taken. But it ſeems, That a Juror who gives a Verdict cont 
2 Reb, 452. to manifeſt Evidence, is not properly guilty of Perjury within the a0 
. 5 22 mentioned Deſcription, becauſe he is not ſworn to depoſe the Truth, © 
Fl. 4, Ff. es 
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only to give a true Judgment upon the Depoſition of others, and in many 
Cafes is not puniſhable at all in foro humano, as ſhall be ſet forth more at 
lange in the Chapter of Conſpiracy. . eee ig 

3-8. 6. As to the fifth Particular, v/z, How far the Matter of the 

Orth which may amount to Perjury, muſt be falſe, it“ is ſaid not to be Palm. 294. 
W material whether the Fact which is ſworn, be in itſelf true or falſe; for Ne | 
howſoever the Thing ſworn may happen to prove agreeable to the Truth, 77. H. 5. 
yet if it were not known to be ſo by him who ſwears to it, his Offence 8 . 
is altogether as great as if it had been falſe inaſmuch as he wilfully ſwears, 22... 
That he knows a Thing to be true, which at the ſame Time he knows 
nothing of, and impudently endeavours to induce thoſe before whom he 
cars to proceed upon the Credit of a Depoſition, which any Stranger 
maght make as well as he. t x4 401 
_ 57.7. As to the ſixth Particular, via. How far the Oath muſt be ab- 
Cute, it is faid, That no Oath ſhall amount to Perjury unleſs it be fworn 3 Inſt. 166, 
WC :.>ſolutely and directly; and therefore, That he who ſwears a Thing accord- , 
eig as he thinks, remembers or believes, cannot in reſpect of ſuch an Oath/ / 
Sal. 8. As to the ſeventh Particular, viz. How far the Thing ſworn 
Wought to be material to the Point in Queſtion, it ſeemeth clear, That if the Vide infra 
ath for which a Man is indicted of Perjury, be wholly foreign from that yn 
Purpoſe, or altogether immaterial, and neither any way pertinent to the 1 Rol. Ab. 41. 
fatter in Queſtion, not tending to aggravate or extenuate the Damages, PI. 25. 78. 
or likely to induce the Jury to give a readier Credit to the ſubſtantial C EI 500. 
Part of the Evidence, it cannot amount to Perjury, becauſe it is meerly Salk. 514- 
lle and inſignificant ; as if upon a Trial, in which the Queſtion is, whe- * MN 
er ſuch a one was Campos or not, a Witneſs introduces his Evidence by 1435. 
iving a Hiſtory of a Journey which he took to ſee the Party, and hap- =_ Ca. 321, 
ens to ſwear falſly in Relation to ſome of the Circumſtances of the Jour- Canis * 
ey. Alto it hath been adjudged, That where a Witneſs: being asked by a 5 Mod. 345, 
udge, whether A. brought a certain Number of Sheep from one Town 348. 
d another all together? anſwered, That he did ſo; where in Truth A. did 
pt bring them all together, but Part at one Time and Part at another, 2 Rol. Re. 41. 
t {uch Witneſs was not guilty of Perjury, becauſe the Subſtance of the 
Veltion was, Whether A. did bring them at all or not, and that man- 
er of bringing them was only a Circumſtance, And upon the ſame Ground 

is faid to have been adjudged, That where a Witneſs being asked, whe- 2 Rol. Re. 42. 
er ſuch a Sum of Money were paid for two Things in Controverſy be- 
Fn the Parties? anſwered, That it was, where in Truth it was paid only 

one of them by Agreement, ſuch Witneſs ought not to be puniſhed 
 Perjury ; becauſe as the Caſe was it was no way material whether it 
re pad for one or both. Alſo it is ſaid to have been reſolved, That a 
nels who ſwore that one drew his Dagger and beat and wounded Hetley 97. 


where in Truth he beat him with a Staff, was not guilty of Perjury, 
ule the beating only was material. But perhaps in all theſe Caſes it 
Eit to be intended, That the Queſtion was put in ſuch a Manner, that 
Witneſs might reaſonably apprehended that the ſole Nefign of putting 
ws to be informed of the ſubſtantial Part of it, which might induce 
through Inadvertency to take no Notice of the circumſtantial Part, 
dle a general Anſwer to the ſubſtantial; for otherwiſe, if it appear 
ly, That the Scope of the Queſtion was to fift him as to his Know- | 
der of the Subſtance, by examining him ſtrictly concerning the Cir- i 
ances, and he give a particular and diſtin& Account of the Circum- 
KS, which afterwards appears to be falſe; ſurely he cannot but be 
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2 Rol. Re. 368. 
Palm. 382. 


ON 


- 


1 Sid. 274. 


taken for granted in other Books. And therefore perhaps Where it 


thing elſe; or elſe perhaps the Meaning may be, That in a Profecutil 


1 Keb. 935, 
941. 


Vide infra 
Sect. 23. 


Cro. Ja. 21 2. 
12 Co. 101. 
2 Leon. 198. 


Of Perjury. © Book, 
guilty of Perjury, inaſmuch as nothing can be more apt to incline a ju 
to give Credit to the ſubſtantial Part of a Man's Evidence, than his ap 
pearing to have an exact and particular Knowledge of all the Circum. 
ſtances relating to it. And upon theſe Grounds, I cannot but think ty, 
Opinion of thoſe Judges very reaſonable, who held, That a Witneſs wy 
guilty of Perjury, who in an Action of Treſpaſs for breaking the Plan. 
tif's Cloſe, and ſpoiling it with Sheep, depoſed that he faw thirty « 
forty Sheep in the ſaid Cloſe, and that he knew them to be the Defer, 
dant's, becauſe they were marked with ſuch a Mark, which he knew th 
be the Defendant's Mark, where in Truth the Defendant never uſed ſuch 
a Mark; for the giving ſuch a ſpecial Reaſon for his Remembrance coul 
not but make his Teſtimony. more credible than it would have be 
without it; and though it ſignified nothing to the Merits of the Cut 
whether the Sheep had any Mark at all or not, yet inaſmuch as the aflgn. Wi 
ing ſuch a Circumſtance in a Thing immaterial had fuch a direct Te Wi 
dency to corroborate the Evidence concerning what was moſt materi), 
and conſequently was equally prejudicial to the Party, and equally ci 
minal in its own Nature, and equally tending to abuſe the Adminiſty 
tion of Juſtice, as if the Matter ſworn had been the very Point in If 
there doth not ſeem to be any Reaſon why it ſhould not be equally py 
niſhable. But I cannot find this Matter any where thoroughly ſettled o 
debated, and therefore ſhall leave it to every Man's own Judgment, which 
from the Conſideration of the Circumſtances of each particular (ak, 
may generally without any great Difficulty diſcern whether the Matte 
in which Perjury is aſſigned, were wholly impertinent, idle, and inſg 
nificant, or not, which ſeems to be the beſt Rule for determining wh 
ther it be puniſhable as Perjury or not. But it is ſaid in S7derfin, ſpel. 
ing as I ſuppoſe of an Anſwer in Chancery, that a Man may be gui 
of Perjury at the Common Law by ſwearing a Thing not material ; bu 
ſurely this ought not to be underſtood in ſo great a Latitude, as it 
were meant that every Falſity in ſuch an anſwer muſt needs be Peru 
howſoever foreign, circumſtantial and trivial the Point wherein it is% 
ſigned may be, which is directly contrary to what ſeems to be cleal 


faid that a Man may be guilty of Perjury in a Thing not material, 
more may be meant, but that he may be as well guilty thereof, by * 
ſwering to a Matter not charged in the Bill, as by anſwering to i 
Matters therein contained, which may alone be ſaid to be material, * 
cauſe the Defendant is not obliged in his Anſwer to take Notice of Ul 


for Perjury at Common Law, ſetting forth a falſe Oath in ſuch an Ani 


relating to the Thing faid to be in Variance, the Falſity ſhall be inen 
prime facie to have been ſome way material in the Cauſe, unleſs the d | 6 
F 


trary be proved by the other Side: Whereas in all Proſecutions upon 
Statute, it is neceſfary expreſly to ſhew in what manner the falſe Out! 
material to the Cauſe in Queſtion, becauſe that Statute, extending only to 
Perjuries whereby ſome Perſon is grieved, cannot maintain a Proſecut 
which does not bring the Caſe within the Purview of it, by ſhewing ® 
ſome one was grieved by the Injury complained of, which he could ® 
be, unleſs the Thing ſworn were ſome way material. However it ſeem 
to be clear, That a Man may as well be guilty of Perjury by a falſe 0 
tending to extenuate or aggravate the Damages, as by an Oath wii 
direct to the Fact in Iſſue. 2 


b ” 


3 


hap. 69. , Em & Te 
$8, 9. As to the eighth Particular, vis. how far the falſe Oath muſt 
credited, it hath been holden not to be material upon an Indictment 
(c Perjury at Common Law, whether the falſe Oath were at all credited — 
4 whether the Party in whoſe Prejudice it was intended, were in the LOG. . 
dent any way aggrieved by it or not, inaſmuch as this is not a Proſecution 
ounded on the Damage to the Party, but on the Abuſe of publick Juſtice. 
Wc. 10. Subornation of Perjury by the Common Law, ſeems to be 1 Rol. Ab. 41. 
O Of:nce in procuring a Man to take a falfe Oath amounting to Perjury, II 21. $7 Pi. 
bo actually takes fuch Qath ; but it ſeemeth clear, That if the Perſon in- Fel“ 74 5 
ed to take ſuch an Oath do not actually take it, the Perſon by whom he Cro. Ja. 158. 
do incited is not guilty of Subornation of Perjury ; yet it is certain, 'That 738 
nadie to be puniſhed not only by Fine, but alſo by infamous corporal 3 Mod. 123. 
W.n{hment. 3 1 3 ; Far. 101. 
S.. II. Thus far of Perjury and Subornation of Perjury by the Com- 
on Law, and now I thall proceed to examine in what Manner theſe Of. 
es are reſtrained by Statute ; as to which it is to be obſerved, that it is 
add by 5 EI. 9. That whoever fhall unlawfully and corruptly procure any 
e, e Ibitmeſſes by Letters, Rewards, Promiſes, or by any other finifter and 
WL of Labour or Means whatfoever, ib commit any wilfut and corrupt 
„are, in any Matter or Cauſe whatſoever, depending in Suit and Variance, 
n ri, Action, Bill, Complaint ar Information, in any wiſe concerning 
Lands, Tenements or Heredrtaments, or Goods, Chattels, Debts or Da- 
Nees, in any of the King's Courts: of Chancery, White-hall, or elſerobere, 
iin am of the King's Dominions of England or Wales, or the Marches 
the fame, where any Perjon or Per ſous fh have Authority by Virtue of 
gs Commyton, Patent or Writ, to bold Pha of Land, or to ena. 
e, leur, or determine, any. Title of Lands, or any Matter or Witneſſes 
cerning the Title, Right, or Intereſts of any Lands or Tenemenrts, or HMeredi. 
ente, or in any of the King's Courts of Record, or in any Leet, View or 
vant-Pledge or Law- Day, Ancient Dume ſiu- Court, Hundred-Conrt, Court- 


„, 07 in the: Court ar Counts of the Stannary in the Counties of Devon 
HT Comwal, or rat nnlawfully and: corraptly procure or fuborn any Witneſs 


Witneſſes, who. ſhall be farm to. teſtify in perpetuam rei Memoriam, 
al for ſuch Offence being theneaf. lazwfully' convifted' or attainted, forfeit 
We Si of forty Pounds. And if any. ſuch: Offender ſo being convicted or at. 
nted, ſhall not have any Goods or Chattels, Lands, or Tenements, to the Va- 


/ /%rty Pounds, that then every fuch Per ſon ſhall ſuffer Impriſenment by 
ace of one half Year without Bail or Mainprize, and ſtand upon the 


ry the Space of one Whole Heur,. in ſome Market-Town, next attjoining 
the Place where the Offence aas committed, in open Market there,. or in 
e Market-Tcapn. it ſelf where the Offence was committed, 
Sell. 12. Allo it is farther enacted by the ſaid Statute, Par. 5. That no 
ſon being fo convicted or attainted; ſhall from thenceforth be received as 
ite in any Court of Record, in any of the King's Dominions of Eng- 
d, Wales, er the Marches of tl ſame, till ſuch Fudgment againſt him 
ll be reverſed. by Attaint, or otherwiſe-;. and. that upon every ſuch Rever- See 1 Sid. 246. 
|, the Party grieued ſhall. recover Damages againſt the Party who did pro- 
e tte ſaid Judgment ſo reverſed: tt be firſt: given, &c. 
vet, 13. And'it is farther. enacted: Par. 6. Thur if any Perſon or Perſons 
1 etther by the. Subornation, unlawful: Procurement, ſhifter Per ſiuaſion, or 
"0% of any other, or by-their own. Aft, Conſent or Agreement, wilfully, and 
ruptly comm t any Manner of wilful Perjury, by<his or their Depoſition, in any- 
e Courts before mentioned, or being examined'ad perpetuam tei Memoriam, 
e wen fel den ri duly er der attainted ſl forfeit eg 
2 2 Pounds 


178, 


Shire, City, or Borough, where the Offence ſhall be committed, by the Seri 


_ againſt the ſaid Act. 


. 1 Sect. 17. As to the firſt of theſe Particulars it hath been holden, I 
3 Leon. 230. 


Shower 190. in Every Proſecution on this Statute the Words thereof muſt be exadtly p 


bd Hetl. 12. 


Cro. El. 147- ledging that the Defendant depoſed ſuch a Matter falſo & deceptiv, 


© Savil 43. 


4 2 Leon.214. F41ſo & corrupte, or © falſo & voluntarie, without expreſly ſaying, that 
3 Leon. 230. did it voluntarie & corrupte, is not good; and that ſuch a Defect cannd 


+ 


Of Perjury.” Dock 
Pounds, and have Impriſonment by the Space of fix Months without Bay , 
Mainprize ; and the Oath of ſuch Offender ſhall not from thenceforth jy „, 
ceived in any Court of Record in England or Wales, until ſuch Fudgmenz ſul 
be reverſed, &c. on which Reverſal the Party grieved ſhall recover anche 
in the Manner before mentioned. And it is farther enacted Par. 7. That if ſug 
Offender ſhall not have Goods or Chattels to the Value of twenty Pounds, Ty 
then ſuch Perſon ſhall be ſet on the Pillory in ſome Market-Place within i 


or his Miniſters, if it ſhall fortune to be without any City or Tt oWwn-Ciry 
rate; and if it happen to be within any ſuch City or Town-Corporate, the 
the head Officer of ſuch City, &c. where he ſhall have both Ears nailed, &. 

Se. 14. And it was farther enacted Par. 8. 9. That one Moiety of i | 
faid Forfeiture ſhall be to the King, and the other Moiety to fuch Perm p 
ſhall be grieved, hindred, or moleſted, by Reafon of any of the Offences mm 
mentioned, that will ſue for the ſame, &c. and that as well the Judge o 
Judges of every ſuch of the ſaid Courts where any ſuch Suits ſhall be, ii 
whereupon any fuch Perjury ſhall be committed, as alſo the Fuſtices of 1; 
and Gaol-Delivery, and Fuſtices of Peace at their Quarter-Seſſions, both wit 
in the Liberties and without, may enquire of, hear, and determine all Ofeuy 


Se. 15. But it is provided Par. 11. That the ſaid Act ſhall no way an 
to any Spiritual or Ecclefiaſtical Court, but that every ſuch Offender a ſt 
offend in Form, as aforeſaid, ſhall be puniſhed by ſuch uſual and orlngy 
Laws as are uſed in the ſaid Courts, x 

Sect. 16. Allo it is provided Par. 13. That the ſaid Statute ſhall un 

ſtrain the Authority of any Fudge, having abſolute Power to puniſh Pr 
before the Making thereof, but that every ſuch Fudge may proceed in tle l. 
niſhment of all Offences, puniſhable before the making of the ſaid Statut, 
ſuch wiſe as they might have done, and uſed to do, to all Purpoſes, ſo tluti 
ſet not upon the Offender leſs Puniſhment than is contained in the ſail 
From whence it ſeemeth undoubtedly to follow, That the Court of Kin 
Bench, Sc. proceeding upon an Indictment, or Information of Perun. 
Subornation of Perjury at Common Law, may not only ſet a diſcretiond 
Fine on the Offender, but alſo condemn him to the Pillory, without n 
king any Inquiry concerning the Value of his Lands or Goods. 


But for the better Underſtanding of the other Parts of this Statute 1 fl 
conſider the following Particulars : 


i. How far the very Words of the Statute muſt be purſued in a Pri 
cution grounded thereon. "T0 
2. In what kind of Oaths one may incur the Danger thereof. 
3. How far the falſe Oath muſt appear to have been prejudicial to ſu 
Perſon. 5 | 


ſued, and therefore that an Indictment or Action on the ſaid Statute, 


rac _— _ © ſupplied by adding the Words contra formam Statuti, or concluding © ot 
Cro. El. 147. voluntarium & corruptum commiſit Perjurium : Alſo it hath been ba it 
Cre. El. og. That it is neceſſary expreſly to alledge that the Defendant was ſworn, MW 


therefore that it is not ſufficient to ſay, that ta&o per ſe ſacro Evangel/ 
depoſuit. 
4 Soft ö 


hap. 69. Of Perjury. re cn „ 
55 18. However it hath been reſolved, That it is not fieceſſary to 3 Bulſt. 147. 
x 'hether the Party, who is accuſed of Perjury, did take the falſe Oath 
_ % the Subornation of another, or without any ſuch Subornation, not- 
=” ding the Words of the Statute are, if any Perſon either by the Su- | 
Wit n, unlawful Procurement, finifter Per fwajion, or Means of any other, | 
, * opp Act, Conſent or Agreement commit wilful Perjury, &c. for in- 7 
= by ch as there is no Medium between the two Branches of this Diſtin- WS” 
\ E ſo that all Perjury whatſoever muſt needs come within one of them; 
4 it is no way material under which of them it doth come, it is a rea- 
Wc Expoſition to look on the ſaid Words as put into the Statute ex  _ 
=, :/;, ſeeing they expreſs no more than the Law muſt needs have im- Vide fuprs | 
FI Ved without them; from whence it follows, That they operate no more Ch.1 * Sect. 9. 
n if they had not been expreſſed, and conſequently ſhall not oblige the 
ofecutor neceffarily to purſue them, which would put him under the 
Digiculty not only of proving the Perjury, which alone is material, but 
o of ſhewing it to be within one of the Branches of the ſaid Diſtinction, 
nach eis nothing to the Purpoſe; 4 | 93 
6.4. 19. As to the ſecond of the above mentioned Particulars, viz. In 
hat kind of Oaths one may incur the Danger of this Statute, it hath been 
ved, That no one can be guilty of Perjury within the Meaning thereof, 
ay Caſe wherein a Man may not poſſibly be guilty alſo of Subornation 
Wc Perjury within the ſame Statute; for it is very reaſonable to give the 
1 hole Statute the ſame Conſtruction; nor can it well be intended, that 
e Makers thereof, who expreſly inflict a greater Penalty on Subornation of 
erjury, than on the Perjury it ſelf, ſhould mean to extend the Purview 
f the Law in relation to what they eſteemed the leſſer Crime, farther than 
relation to that which they eſteemed the greater; from whence it hath 
en argued and determined, That becauſe that Part of the Statute, which 
oncerns Subornation of Perjury, extends only to Subornation of Perjury 
Matters depending in Suit by Writ, Action, Bill, Plaint, or Information, 
any wiſe concerning Lands, Tenements, or Hereditaments, or Goods, Chat- 
, Debts, or Damages, &c. therefore the following Clauſe concerning 
erjury it ſelf, tho it be penned in more general Words, ſhall come under 5 Co. 99. 4. 
he fame Reſtriction. And from hence it clearly follows, That no Perjury | 
pon an Indictment, or criminal Information, can bring a Man within the 
Danger of this Statute, becauſe they are omitted in the above mentioned 
lauſe. Alſo upon this Ground it ſeems eaſy to account for the Judg- Cro. Ja. 120. 
nent in Price's Caſe, who being indicted for a Perjury ſuppoſed to be 
ommitted by him in an Information for the King, which as I ſuppoſe 
Puſt be intended to have been a criminal one, was diſcharged upon an Ex- 
eption taken to the Indictment 3 but if the Information whereon the ſaid 
erjury was ſuppoſed to have been committed, had been of a civil Na- 3 Inſt. 164. 
ure, I do not ſee any Reaſon why it ſhould not be as well within the 
Meaning, as it ſeems to be expreſly within the Words of the Statute; for 
ly the Opinion, That the King cannot by Indictment, which is his 
un proper Suit, puniſh his own Witneſs, who ſwears for him, cannot be 
gable to Law, becauſe however the Perjury of ſuch a Witneſs may ſeem 
o tend to promote the King's Intereſt in relation to the Cauſe which hap- 
Ks to be in Diſpute; yet certainly it is as heinous a Crime in its own 
ure, and as much an Abuſe to Juſtice, and of the ſame ill Conſequence 
o the Publick, and conſequently as worthy of the King's Reſentment, as 
it had been taken againſt him, 
de. 20. Alſo it hath been reſolved, that this Statute extends to no 
her Perjury except that of a Witneſs, not only becauſe the Clauſe 
CON= 
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| concerning Sabornation, to which the ſubſequent. Clauſe concerning pt. 
jury hath a Reference, relates to Perjury by Witneſſes only, but allo he, 
cauſe the Clauſe concerning Perjury mentions only Perjury commityg | 
Ce El 48. Perſons in their Examinations, ad perpetuam rei memoriam, or elſe in the 
ro. El. 148. , a . Wy : 
2 Leon. 201. Depoſitions in fame of the Courts above mentioned, which in comma 
| Daliſ. 84. Speech are taken for ſuch Oaths only as are taken by a Witneſß; 4, 
ye. 12% from hence it follows, That no one can come within the Statate by | 
o , Rol. Ab. Ham hence 1 7 te DY Re 
77. Pl. 5. fon of any falſe Oath in an Anſwer to a Bill in Chancery, or in ſ wen 
e 0g. the Peace againſt another, or in a © Preſentment made by bim as Homag 
[Noy7,108. A | G x 
Finch 450. Of à Court-Haron, or by Reaſon of a falſe * Wager of Law, ar far lig 
* Moare 627. a falſe Oath before Commiſſioners appointed by the King to make an h, 
gaquirxy concerning his Title to certain Lande. "tht 
2 Rol. Ab. Sec. 21. Alfa it hath been ſaid, That he who makes a falſe Aﬀdyy 
7 * 17 againſt a Man in a Court of Juſtice, is not within this Statute ; but 
| 3Keble 34 haps the Boaks wherein this Opinion is holden, ought to be intended q 
Illy of ſuch Affidavits which no way relate to a Cauſe depending in 9 
before ſuch Court; for if they be of ſuch a Nature, That either gf t 
Parties in Variance be griev@, hindered, or moleſted in Reſpect of thy 
Cauſe in ſuch Court by Reaſon of the Perjury ; as where a Trial is gy 
off, or a Judgment or Execution ſet aſide upon a falſe Affidavit, the (| 
fence ſeems to be not only within the Meaning of the Statute, hut al 
within the very Letter of it, unleſs the Words, Witneſſes and Depot. 
ons, are confined to fo ſtrict a Signification, as to bear no kind of yl 
cation to any other Perſons or Oaths, except thoſe which are made uk. o 
Vide 2 Leon. upon the Trial of the Iſſue in Queſtion, for which I cannot find any wall 
4% Authority. However partly perhaps from this Notion, and partly be 
© en 32 the Statute ſpeaks exprefly only of Depofitions in the Courts above nes 
een tioned, it hath been queſtioned, Whether a falſe Oath before a Shi 
upon a Writ of Inquiry of Damages, be within the Statute or not? I 
if it be confidered, That the Party to whoſe Prejudice ſuch a. falſe Qul 
"FR is taken, is as much grieved by it as if it had been taken in the very Cu 
"oh and the principal Judgment of the Cauſe depends upon ſuch an Inqs 
. ry; and the Depoſitions made before the Sheriff, may as properly it 
{aid to. be Depoſitions in the Court, by which the Sheriff is commiſſions 
to take the Inquiry, as Depoſitions taken before Juſtices of Nis Pri 
upon a Trial of an Iſſue joined in a ſuperior Court, which are undoubtal 
within the Meaning of the Statute ; and alſo inaſmuch as thoſe who gt 
Evidence before a Sheriff upon fach an Inquiry may in the common Us 
of the Word, be as properly called Witneſſes, as thoſe who give Exide 
RN before the Court in which an Iſſue is joined, it ſeemeth to be the mf 
_ plauſible Opinion, that fuch a Perjury is within the Statute : But lu 
1 | Ses the Au- it is diſputable, whether it be fo or no, and it is certain that it i Fe 
thoritiesabove jury at Common Law, and that in all Cafes whatſoever where a Md 
9985 takes a falſe Oath, which is not Perjury within the Statute, but is loo 
on as Perjury at Common Law, he is ftill puniſhable for it by Ind 
ment or Information at the Common Law, it is certainly moſt adviicas 
Cro. Jac. 8. to proſecute ſuch an Offender at the Common Law, and not upon & 
Statute. . 7 | 
Se#, 22. As to the third Particular, viz. How far the falſe U 
muſt appear to have been prejudicial to ſome Perſon, it hath been © 
lected from the abovementioned Clauſe which giveth an Action to 3 
Party grieved by the Offences mentioned in the Statute, That n0 
Oath is within the Meaning thereof, which does not give ſome P 0 
' juſt Cauſe of Complaint; and upon this Ground it hath been ſeid, 4 
I 


js neceſſary to * 
Wnplaincd of is ſuppoſed to have been committed; and alſo to. > / 
che Trial of the Cauſe, that there is actually fach a Record, by pro- Coke Ent. 
Ez Icing the Record it ſelf, or a true Copy thereof, which muſt agree with 164. 
t which is ſet forth in the Pleadings, without any material Variance ; 2 Rol. Re. 56. 
d hwiſe it cannot legally appear, That there ever was ſuch a 1 Keb. 
= depending, wherein the Party might be prejudiced in the Manner 935» 941. 
1 ppoſed: Alſo it ſeems to be agreed, That it is neceſſary not only to 
boch the Point wherein the falſe Oath was aſſigned, but alſo to ſhew 2 Leon. 12. 
WF what Manner it conduced to the Proof or Diſproof of the Matter in 2 Rol. Re. 
arte between the Parties; and it hath been adjudged, That an Indict- 5 
Nut ſetting forth a Suit concerning the Manor of Dale, and aſſigning a 
eos concerning the Manor (Manerium prædidtum innuendo) is not * Keb. 45 2. 
pears, That the falſe Oath did concern Co. El. 428. 
> Manor of Dale, but by the Innuendo, which is not a ſufficient Aver- 
Wnt, Alſo upon the ſame Ground it ſeems to be ſafeſt in a Profecu- 
In upon the Statute for a falſe Oath in Chancery, to ſet forth the Bill 1 Keb. 935, 


pear to have been aggrieved. by 941. 


chap. 69. 


t within the Statute, becauſe howſoever heinous his Offence may be 
0 dyn Nature; yet, when it proves in the Event to be in Maintenance Con. Hetley 
"= it cannot be ſaid to give him a juſt Cauſe: of Complaint, 97. 


| Want of legal Evi- 


the Truth, 


dect. 23. 


untiff, unleſs it alſo appear 


5 > 


od, becauſe it no otherwiſe ap 


ion by more than one, it muſt ap 


| Id take Advantage againſt another from his 
C ge out the . Juſtice of his Cauſe. 
E Alſo from the ſame Ground it ſeem 


d Anſwer, That the Plaintiff may ap 
and for the ſame Reaſon it ſeemeth alſo, That you ought, in ſuch a 
oſccution of a Witneſs in Chancery, to ſet forth the Interrogatory in 
ticular, and to ſhew how it was material: Alſo it hath been reſolved, 
hat as in an Action on the Statute brought by one Perſon, it muſt ap- 
ar, That the falſe Oath was prejudicial to the Plaintiff; ſo in an 
pear to have been prejudicial to every 
e of the Plaintiffs: And it hath been ſaid, That it is not ſufficient to 
e that the falſe Oath cauſed the Court to make an Award againſt the 
that ſuch an Award was prejudicial to him, 
d therefore where the Plaintiff at a Trial in Ejectment challenged a 
ror, and proved his Challenge by a falſe Oath, by reaſon whereof the 
queſt was not taken, and conſequently the Poſſeſſion of the Defendant, 
ho had a defeaſible Title, continued longer than it otherwiſe would 
ve done; it hath been adjudged, That ſuch a Defendant cannot have 
Action on the Statute againſt ſuch Witneſs, becauſe in Truth he gained 
Advantage by the Perjury. Alſo it hath been holden, That it is not 
ncient to ſhew that the Perjury, for which an Action is brought upon 
e dtatute, was actually prejudicial to the Plaintiff, unleſs it be alfo 
em to have been made in ſome Cauſe which may properly be faid to 
We been depending in Suit between him and the Perſon for whom the 
Fines was examined; and therefore it hath been holden, That where A. 
ought a Bill in Chancery againſt B. and the Lord Keeper, by an 
der made C. to be as a Party 
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who {wears 4 Thing which is true, but not known by him to be ſo, 5 lol. 166: 


1 


Sect 6 


eth clearly to follow, 
i no falſe Oath can be within the Statute, unleſs the Party againff 
Wha ſworn ſuffered ſome kind of Diſadvantage by it, for other- vide ſupra; 
Le it cannot be ſaid that any one was grieved, hindred, or moleſted by 
: and therefore it 18 certain, That in every Proſecution upon 'the Statute, 
ſet forth the Record of the Cauſe wherein the Perjury 


prove 


nſt 


Sect. 8 


6 Mod 


ym. 


to the Bill againſt B. and afterwards a 


Aaa 


mmifſion went forth to examine Witneſſes between B. and C. upon 
ich D. being produced as a Witneſs on the Part of C. ſwore dire 


ctly 
for 


3 Inſt. 


1 Sid. 106. 


t$r 


Vide ſupra 


„& , 
167; 


3 


168. 


45 2s 


202, 


* 
ro. Ca. 351g 
352, 353 


+ Lack 15; 
3 Leon. 68. 


2 Leon. 40. 
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velv. #; for him againſt B. whereupon a Decree was made againſt B. yet g ta, 
\ 


not have an Action on the Statute, becauſe C. was not a Party to 
but came in a Latere, by an Order 3 and it 18 ſaid, That the Words of c 
| Statute are, where one is grieped by a Depoſition in a Suit between' Pars, , 
Party; but perhaps the Authority of this Opinion may juſtly be Queſtion 
not only becauſe the Words of the Statute whereon it is grounded are n 
ken, but alſo becauſe the Offence ſeems in Truth to be both within 
Meaning and Letter of the Law, ſince thereby a Perſon 1s grieved in ref 
of a Cauſe depending in Suit in a Court mentioned in the Statute : Hop 
2 Leon. 198. there ſeems to be no Doubt, but that a Perjury which only tends to iner: 
1 Keb. 9. leſſen the Damages to be given to a Plaintiff, is as much within the gm 
Raymond 74. as any Perjury which goes directly to the the Point of the Iſſue: a 
r Sid. 148. ſeemeth to be ſettled, That Perjury in a Cauſe wherein an erroneous ju 
2 Keb. 718, p 5 | . : | 
854. ment is given, is a good Foundation of a Proſecution upon the Saw 
1 Keb. 531. while ſuch Judgment ſtands unreverſed. | 3h N 
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CHAP. IXX. 
O Forger). 
| () F Forgery there are two Kinds: 


1. By the Common Law. 
2. By the Statute. 


Sect. 1. Forgery by the Common Law ſeemeth to be an Offence inf 
and fraudulently making or altering any Matter of Record, or any ol 
authentick Matter of a publick Nature; as a Pariſh Regiſter, or any Iſt 
or Will. 1 | 15 ; | 


For the better Underſtanding whereof, I ſhall endeavour to 1 


1. In what Caſes the Making or Altering of a Writing, ſhall be ſai 
be ſo far falſe and fraudulent, as to amount to Forgery, 
2. That a Man may be guilty of Forgery in reſpect of all the ab 
mentioned Writings, and of no o tler. 4s 


Sect. 2. As to the firſt Particular, it is ſaid to be poſſible for a! 
knowingly to make a Deed in his own Name, and alſo to ſign and fdl 
himſelf, which yet in Judgment of Law may be no better than a dof 

| right Forgery ; as if a Man make a Feoffment of certain Lands to). 
3 Inſt. 169. and afterwards make a Deed of Feoffment of the ſame Lands to J 
OL 42. b. of a Date prior to that of the Feoffment to J. S. in which Caſe i 
1 guilty of Forgery, becauſe he knowingly falfifies the Di 
in order to defraud his own Feoffee, by making a ſecond Conveſi 

which at the Time he had no Power to make: Alſo it is ſaid, That 

Moore 655. Crime would have been no leſs, if by his Conveyance he had ꝓaſſal d 
- an equitable Intereſt for good Conſideration, and had afterwa | 
4 oy 101. ſuch a ſubſequent antedated Conveyance endeavoured to avoid it. 
755. 739» in many other Cafes a Writing may be ſaid to be forged where nel 
3 Inft. 170. the Hand nor Seal of any one are forged; as where one being dit 


Ln oy to draw upa * for a ſick Perſon, doth inſert ſome Legacies there 


Chap. 70. Of Forgery, | 3 pe 183 
ue own Head; or where one finding another's Name at the Bottom of a 
ps at a conſiderable Diſtance from: the other Writing, cauſes the Letter 
Leer t off, and a general Releaſe to be written above the Name, and then 
bo be * the Seal, and fixes it under the Releaſe ; or where one inſerts into 
ag qictment the Names of thoſe againſt whom in Truth it was not found; 3 Mod. 66. 
” There one makes any fraudulent Alteration of the Form of a true Deed / 
_ material Part of it; as by making a Leaſe of the Manor of Dale appear 
a - a Leaſe of the Manor of Sale, by changing the Letter D. into an S. or 
% making a Bond for five hundred Pounds, expreſſed in Figures, ſeem to 3 Inft. 169. 
E ve been made for five Thouſand, by adding a new Cypher. But Moore 619. 
sir Eduard Coke ſeems to ſay, That a Deed fo altered may more = 
= cly be called a falſe than a forged Writing, becauſe it is not forged in ; 166. 169. 
he Name of another, nor his Seal nor Hand counterfeited. But I fee | 
o good Reaſon why ſuch an Alteration of a Deed ſhould not as pro- 
. -rly be called Forgery, as the entire Making of a new Deed in another's Vide Moore 
Name; for in both Caſes not only the Fraud and Villany are the very fame, 5 bs. 
eit alſo a Man's Hand and Seal are falſly made uſe of to teſtify his Aſ- . 6s. 
Net to an Inſtrument, which after ſuch an Alteration is no more his 
ccd than a Stranger's. Alſo. the Notion of Forgery doth not ſeem ſo vide 2 Rol. 
och to conſiſt in the counterfeiting a Man's Hand and Seal, which may Ab. 28, 29. 
den be done innocently, but in the endeavouring to give an Appearance Co. 27+ 
ruth to a mere Deceit and Falſity, and either to impoſe that upon | 
e World as the ſolemn Act of another, which he is no way. privy to, 
r at leaſt to make a Man's own Act appear to have been done at a Time 
hen it was not done, and by Force of ſuch a Falſity to give it an Opera- 
Won, which in Truth and Juſtice it ought riot to have, as appears by the 
dregoing Caſes in this Section, to moſt of which Sir Edward Coke him- 
ur. ſeems to ag „„ N 
Hell. z. But it ſeemeth to be clear, That he who writes a Deed in Pult. 46. 
other's Name, and ſeals it in his Preſence, and by his Command, is 21 H. 6. 4. b. 
c gullty of Forgery, becauſe the Law looks on this as the other's own Moore 619. 
ling. | | | „ 
905 4. Alſo it hath been adjudged, That he ſhall not be puniſhed for _ 9 
orgery who razeth out the Word Libris out of & Bond made to him- 
, and putteth in Marcis, becauſe here is no Appearance of a fraudulent 
eign to cheat another, and the Alteration is prejudicial to none but to 
who makes it, whoſe Security for his Money is wholly avoided by it ; 
t it is ſaid, That it would be Forgery, if by the Circumſtances of the 
le it ſhould any way appeay to have been done with an Eye of gaining 
Advantage to the Party himſelf, or of prejudicing a third Perſon : Alſo 
b holden, That ſuch an Alteration, even without theſe Circumſtances 
z Miſdemeanour, though it be no Forgery. 2 CD 
v7, 5. It hath been xfolved, That a Man ſhall not be adjudged guilty 
Forgery for writing a Will for another without any Directions from 
n, who becomes Non Compos before it is brought to him; for it is not Moore 760. 
bare writing an Inſtrument in another's Name without his Privity, but 
Fring it a falſe Appearance. of having been executed by him, which 
8 a Man guilty of Forgery. — . 
#, 6. It is ſaid, That regularly a Man cannot commit an Act of Moore 766. 
der by a bare Nonfeaſance, as by omitting a Legacy out of a Will, * 
ich he is directed to draw for another; yet it hath been holden by 
5 even in this very Caſe, That if the Omiſſion of a Bequeſt to one 
* 4 material Alteration in the Limitation of a Bequeſt to another, as 
fc the Omiſſion of a Deviſe of an Eſtate for Life to one Man cauſeth a 


Deviſe 


3 Inſt. 171. 
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Deviſe of the ſame Lands to another to paſs a preſent Eſtate, which othe 
wiſe would have paſſed a Remainder only, he who makes ſuch an Omi 
is guilty of Forgery. ö eee 75 
Sect. 7. It ſeemeth to be no way material, whether a forged Inſtrum 
be made in ſuch a Manner, That if it were in 'Truth ſuch as it is COUNts, 
e Sid. 142. feited for, it would be of Validity, or not; and upon this Ground it ha 
| been adjudged, That the Forgery of a Protection in the Name of 4, y a 
being a Member of Parliament, who in Truth at the Time was not 
Member, is as much a Crime as if he were. | | 
And now I am to ſhew in the ſecond Place, That a Man may he mM 
of Forgery at Common Law, in reſpect of any of the above mentioy i 
Wiritings, and of no other. ; I _— |} 
5 Rol. Ab. 6. Se. 8. And firſt it is clear, That one may be guilty thereof by c 
PL 1, 2.76 Fl. Common Law, by counterfeiting a Matter of Record; for, ſince the la 
Fake, 146. gives the higheſt Credit to all Records, it cannot but be of the utmoſt i 
Cro, El. 7 . Conſequence to the Publick, to have them either forged or falſified. : 
3 Sect. 9. Secondly, Alſo there ſeemeth to be no Doubt, but that wi 
may be guilty of this Crime by the Common Law, by forging any oy A 
* 1 Rol. Ab. authentick Matter of a publick Nature, as a Privy Seal, or a * Lic 
22 A . from the Barons of the Exchequer to compound a Debt, or a © Certifyli 
Jon. 325. of Holy Orders, or a * Protection from a Parliament Man. 
4 = Ab. Sec. 10. Thirdly, It is alſo unqueſtionable, That a Man may be in lv 
2 Bull mo Manner guilty of Forgery at Common Law, by forging a © Dex af 
< 1 Lev. 138. ſurely there cannot be any Reaſon to doubt, but that one may be quill 
4 * Abe guilty by forging a * Will, which cannot be thought to be of leſs (as 
66. Pl. , o. ſequence than a Deed, but I do not find this Point any where di 
Raymond 81. holden. . 1 f 1 
1 278 Sect. 11. As to other Writings of an inferiour Nature, it ſeems 
3 Leon. 170. have been generally laid down as a * Rule, That the Counterfeiting 
I” 760. them is not properly Forgery ; ® and ſome have gone ſo far as to hd 
3 ks That the Forging another's Hand, and thereby receiving Rent dues 
5 1 Rol. Re. him from his Tenants, is not puniſhable at all; and therefore it am 
1 dad. 16,155, but be more ſafe to proceed againſt Offences of this Nature, as Che 
451. than as Forgeries; but ſurely it cannot be proved by any good Auth 
50 Pi 3% rity, That ſuch baſe Crimes are wholly diſregarded by the Comm 
Winch 4 Law, as not deſerving a publick Proſecution ; for the Opinion in h 
99. Books above cited, That they are puniſhable by no Law, ſeems by 1 
12 Ii Means to be maintainable, ſince many of them are moſt certainly pur 
Cro. El. 296. able by Force of 33 H. 8. 1. which is ſet forth at large in the follomi 
553-- ,, Chapter; neither can it be a convincing Argument, That they ar 
; fanny 1 puniſhable at Common Law, * becauſe they are of a private Nature; ſn 
Yelv. 146. Deeds concerning private Matters are alſo of a private Nature, as 
* ow as other Writings concerning ſuch Matters; yet no one will fay, I 
+ Making a falſe Deed concerning a private Matter is not puniſhabl 
Common Law; but perhaps it may be reaſonable to make this Diſtinal 
between the Counterfeiting of ſuch Writings, the Forgery whereot l 
been already ſhewn to be properly puniſhable as Forgery, and the Wl 
terfeiting of other Writings of an inferiour Nature, that the former! 
it ſelf criminal, whether any third Perſon be actually injured theredy, 
not, but that the latter is no Crime, unleſs ſome one receive a Pe 
from it. | | 
Sect. 12. Thus far of Forgery by the Common Law, and now [i 
to conſider Forgery by the Statute, which depends upon 5 El. 14 
which it 18 enacted, That if any Perſon 0X Perſons upon his 97 their gun . 


Tap. 70- ER. a. : 

„ Imagination, or H falſe Conſpiracy and Fraud with others, ſhall wittingly, 
| ptilly and falſiy forge or make, or Jubtilly cauſe, or wittingly aſſent to be forged 
"nude, any falſe Deed, Charter, or Writing ſealed, Court-Roll, or the Will of 

Perſon Or Perſons in Writing, to the Intent that the State of Freehold or 
| "oritance of any Peron or Perſons, of, in, or to any Lands, Tenements, or 
lereditaments, Freehold or Copybold, or the Right, Title, or Intereſt, of any 


2 forth in Evidence, any ſuch falſe and forged Deed, Charter, Writing, Court- 
%- Vill, as true, knowing the ſame to be falſe and forged, as is aforeſaid, 

he Intent above remembrea, (except being an Attorney, Lawyer, or Counſel- 
be ſoall for his Client, plead, ſhew forth, or give in Evidence ſuch falſe and 
% rf convicted, either upon Action or Actions of Forgery of falſe 
11 5 to be aal upon the ſaid Statute, at the Suit of 2 Part wilder? o 
%. according to the Order and due Courſe of the Laws of this Realm, 
0 pay unto the Party grieved his double Coſts and Damages, to be found 
aſſeſſed in that Court where ſuch Conviction ſhall be, and alſo ſhall be ſet up- 
r Pillory in ſome open Market-Town, or other open Place, and there have 
h his Ears cut off, and alſo his Noſtrils flit and cut, and ſeared with a hot 


nds and Tenements, and ſuffer perpetual Impriſonment, &c. 

W 5:2. 13, And it is farther enacted by the ſaid Statute, Par. 3. That if 
y Perſon or Perſons, upon his or their own Head or Imagination, or by falſe 
n/þiration or Fraud had with any other, ſhall wittingly, fubtilly, and falſly 
ge or make, or wwittingly, ſubtilly and falſiy cauſe or aſſent to be made and 


d ved, any falſe Charter, Deed or Writing, to the Intent that any Perſon or Per- 
% or may have or claim any Eftate or Intereſt for Term of Years, of, in, 
o t any Manors, Lands, Tenements, or Hereditaments, not being Copylold, or 
1 | Annuity in Fee-ſimple, Fee-tail, or for Term of Life, Lives or Years, or 


ull, as is aforeſaid, forge, make, or cauſe, or aſſent to be made or forged, any 
ligation, or Bull obligatory, or any Acquittance, Releaſe, or other Diſcharge of 
Debt, Accompt, Action, Suit, Demand, or other Thing perſonal ; or ſhall 
Wnounce, publiſh, or give in Evidence, (except as before excepted) any ſuch 

Ye or forged Charter, Deed, Writing, Obligation, Bill obligatory, Acquittance, 
teaſe, or Diſcharge, as true, knowing the ſame to be falſe and forged, and ſhall 
thereof convicted by any of the Ways and Means aforeſaid, he ſhall pay unto 


urt where the ſaid Conviction ſhall be had, and ſhall be alſo ſet upon the Pil- 
y in ſome open Market-Town, or other open Place, and there have one of his 
rs cut off, and alſo ſhall ſuffer Impriſonment for one Year, xe. 

Se. 14. And it is farther enacted by the ſame Statute, Par. 7 & 8. 
at if any Perſon or Perſons being convicted or condemned of any of the Of 


ſaid Offences in Form aforeſaid, that then every ſuch ſecond Offence ſhall 
aqudged Felony without Benefit of Clergy, ſaving to all Perſons other 
the ſaid Offenders, and ſuch as Claim to their Uſes, all ſuch Rights, &c. 
lich they ſhall have to any the Hereditaments of any ſuch Perſon, ſo as is 
read convicted or attainted, at any Time before, &c. ſaving alſo the 
"wer of ſuch Offender's Wife, and the Right of his Heir. | N 
dec. 15. And it is farther enacted by the ſaid Statute, Par. 10. That 
J uſtices of Oyer and Terminer, and Fuſtices of Affize, ſhall have Power 
Muire of, hear and determine the Offences aforeſaid. — — 

B b b Sect. 16. 


on, &c. and ſhall forfeit to the King the whole Iſſues and Profits of bis 


ces aforeſaid by any the Ways or Means above limited, ſhall after any ſuch | 


ir their Conviction or Condemnation, eftſoons commit or perpetrate any of 


185 


er en er Perſons, of, in, or to e or any of them, ſhall, or may be mo- See Pult. 45, 
% troubled, defeated, recovered or charged; or ſhall pronounce, publiſh, or 2 


gel Deed, &c. to the forging whereof he was not Party nor Privy) and Far. 18. 


Party grieved his double Coſts and Damages, to be found and aſſeſſed in ſuch Lutw. 190. 


* — — = 
_—— — — 
7 J 86d 2 24 
— Coe ET co een et Pr — 


— 
—— — — = - 


SE ”Y 0 _ : P "oy * os — 
- — — 2 ** — _— — — — 
— —— = = 4 — —— — 


—— ” 
** . 
* ——— . — —— n * — — = TE — ——ê 2 * 
2 - — —— — Pon 4 
= 5 1 oe — * 3 = —_—_ 
_ — 1 
Ry + 


* — — — ney „„ 


— . — 
—— 2 — ws 


l n 


186 Of Forgery. Ws 
Wil: Seck. 16. But it is provided, Par. 9, 12 & 16. That this 4g ,, 
1 Thing therein contained, ſhall not extend to any Ordinary, or his Commiſſy 
AY &c. for putting their Seal of Office to any Will to be exhibited unto ten 
knowing the ſame to be falſe or forged, or for Writing of the ſaid pj ; 
Probate of the ſame, nor to any Proctor, &c. of any Ecclefiaſtical o 
for the Writing, ſetting forth, or Pleading of any Proxy made accordi i 
the Ecclefiaſtical Law, &c. for the Appearance of any Perſon being Cited, 
appear in ſuch Court; nor to any Archdeacon, or Official, for putting Fe 
authentick Seal to the ſaid Proxy or Proxies, nor to any Eccleſiaſtical 17 
for admitting the ſame ; nor to any Perſon who ſhall plead or ſhew fry, i 
Deed or Writing exemplified under the great Seal of England, or and 
Seal of any other authentick Court of this Realm; nor to any Perſon u H 
cauſe any Seal of any Court to be ſet to any ſuch Deed, Charter, or i 
enrolled, not knowing the ſame to be falſe or forged. N _ 
* 1 H. H. P. C. Jn the Conſtruction of this Statute, the following Points haye 1,8 
682 to 687. h old en, | 9 | | 1 45 
Sect. 17. I. That a falſe Cuſtomary of a Copyhold Manor, made j z 
Parchment under the Seals of ſeveral Tenants of the Manor, and con 
Dy. 322. Pl. ing in it divers falſe Cuſtoms, apparently tending to the Diſheriſon of off 
26. Lord, and falſly pretending by its Title to be ſet forth by the Conſent of 4 
3 Leon: 108. the Tenants, and Allowance of the Lord, is within the firſt Branch of f 
gery mentioned in the Statute, as being a ſealed Writing made to the Int 
to moleſt the Inheritance of the Lord. * 
Sect. 18. II. That the Forgery of a Leaſe for Years, or of a Ct 
3 Inſt. 150. a Rent-Charge for Years, in the Name of one who is ſeized of a Prahl 
Noy 42. or Inheritance, is alſo within the ſaid firſt Branch of the Statute, becaukit 
ſaid Branch is penned in general Words extending to any Moleſtation wit 
ſoever of ſuch Eſtate, without mentioning any Eſtate or 'Intereſt, ink 
Claim whereof ſuch Moleſtation ſhall confiſt ; and from this Groundith 
lows, That thoſe Words in the ſecond Branch of Forgery mentioned in 
3 Inft. 150. Statute, fo the Intent that any Perſon ſhall claim any Eftate or Inter 
Noy 42. Term of Years, &c. are meant only of ſuch Forgeries which relate to fi 
an Eſtate or Intereſt in eſſe before. | 
Sect. 19. III. That the Forgery of a Will in Writing of one poſl 
of ſuch an Eſtate, mentioning a Bequeſt thereof, is within the faid ſea 
Dy. 302. Pl. Branch of the Statute, as being a falſe Writing, made to the Intent t 
45. ſome Perſon may claim an Eſtate for Vears; notwithſtanding the ſaid Brat 
makes no expreſs Mention of a Will, as the firſt doth. 13 
3 Leon. 150. Sect. 20. IV. That the Forgery of a Leaſe of Lands in Ireland » 1 
within either of the Branches of the Statute. | e 
Sect. 21. V. That the Forgery of a Deed containing a Gift of 1 
perſonal Chattels, is alſo no way within the Statute, the Words where 
3 Leon. 170. this Purpoſe are, any Perſon ſhall forge any Obligation or Bill Obliga 
or any Acquittance, Releaſe, or other Diſcharge of any Debt, Account, l 
tion, Suit, Demand, or other Thing perſonal. 725 
Sect. 22. VI. That the Forgery of a Statute-Merchant, or of a Rel 
See Ch. 42, & Nizance in the Nature of a Statute-Staple, by acknowledging them in! 
62. Name of another are within the Statute, as being Obligations, becauſe th 
15H.7.15.a. muſt have the Seal of the Party, by the expreſs Words of the Stam 
_ 466. which appoint in what Manner ſuch Statute or Recognizance ſhall be t 
Con. 3 In But that the Forgery of the Statute-Staple is no way within the Statute 
171. Ccaule it needeth not the Seal of the Party, but only the Seal of the Stu 
provided for it. | nah Dog Fe 


Hell.! 


4 


Sec. 23. VII. That he who is truly informed by another, that a Deed 
W. foroed, is in danger of the Statute if he afterwards publiſh the ſame to 3 luſt. 271. 
W. ic; notwithſtanding the Words of the Statute be, F any one ſhall | 
Miſh, &c. ſuch falſe and forged Deed, &c. knowing the ſame to be falſe | 
proed. 2 | . 

% 24. VIII. That the double Damages to be awarded to the Party 5 Ini. 172: 
"ved by a forged Releaſe of an Obligation, &c. ſhall be governed by the 
Penalty, and not by the true Debt appearing in the Condition. | 
W 5-2. 25. IX. That one who hath been convicted of publiſhing a forged 
Need, may become guilty of Felony by forging another Deed afterwards, 
well as by publiſhing any ſuch Deed, notwithſtanding the ſecond Offence 
not of the very ſame Nature with the firſt ; for the Words of the Sta- 

Tee are, If any Perſon being convicted or condemned of any of the Offences 3 Init. 194; 
77:1, &c. ſhall, after any ſuch Convittion or Condemnation, eftſoons com- 
% the ſaid Offences. | 3 F 
. 26. X. That notwithſtanding it be neceſſary in every Proſecution — 
on the Statute ſtrictly to purſue the very Words of it, (for which Cauſe 3 Keb. 356; 
WS 12th been reſolved, That an Indictment, ſetting forth the Forgery of a 4A 169. 
ing indented, without adding, that it was ſealed, is inſufficient ;) yet SeerKeb.849; 


re is no Neceſſity that the Tranſlation of ſuch Words be made in proper * Keb. 129. 
2 Levin. 221. 
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* 


en adjudged, That an Indictment, ſetting forth that the Defendant /uper this Kind, 
put ſuum proprium did forge, &c. meaning thereby to expreſs that he did 18 y r: 
of his own Head, is ſufficient. | | Far. 150. 


Sell. 27. XI. That upon an Indictment of Treſpaſs, Forgery and Pub- A 1 23˙24˙ 
ation of a Deed, a Verdict finding the Defendant guilty de Tranſgreſſione 355. H 78. 
Forgeria prædictis prout ſuperius in Indictamento ſupponitur, is ſufficient, 2 Levin. 111, 
auſe thoſe Words de Tranſgreſſione prædict include the whole: Alſo per- ; Keb. 3 cz. 
ps ſuch a Verdict may be ſufficient for another Reaſon, becauſe the Of- — 
ce is equally within the Statute, and the Puniſhment the very ſame, 

_ 2 Party be guilty both of the Forgery and Publication, or of one 

em only. ay 


the Additions [8 5] [86] for the late Alls againſt Forgery, & ſupra Ch. 58, 
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Of Cheats. 
g F Cheats puniſhable by publick Proſecution, there are two K. 


1. By the Common Law. 
2, By Statute. 8 
. . \ 2 Rol. Re. 

v7, 1. And firſt it ſeemeth, That thoſe which are puniſhable at {97 | 
anon Law, may in general be deſcribed to be deceitful Practices, in a. Ja. 497» 
Trading or endeavouring to defraud another of his known Right by 2Rel- Ab 781 
4s of ſome artful Device, contrary to the plain Rules of common Eb. to. 
ſty; as by * Playing with falſe Dice; or by v cauſing an illiterate Par. Cafe 6. 

ton to Execute a Deed to his Prejudice, by reading it over to him in — 24 


Words » 1 Sid. 312. 


ea Latin, ſo that it be intelligible ; and upon this Ground it hath Other Caſes of 


* n — vw ” — - 
— — — | 5 
3 *. 
* e is EIS 2 F ere EE ae n rn — Hoa ra ——— r a. * — — Eh — - — — — 
„ 3.4 ns SS EE 8 1 . * . 
* — — — e = 
3 0 r — —— ny 2 7 pt. -——- y — 5 — — <-> — — 2 
- > — 3 4 - ba d 2 2 2 a av _ Is r ne oy 09 L SECIS — — 
— * * * CLE IIA r — n vol AER” r © os = 2 9 1 — 4 5 bo 3 
DEVRY AE NE £74, LH, Ip Gn; 5 —_— "om an — , a — r _ = 
= 5-4 . Long Pann . bs — —— — 
d : - = em; — — 1 — * IT — - \ 
= "— —_- — 2 2 2 . * n — — — — - — " TINTED = — gia = l 
. Wo 4 . * RD? — — 
Y . ha _ 
8 een TR - 


n 
e 

JESSIE 

R 


ͤ— ET 
? —— 2 2 

OS II IRE Ou 
. 

2 n n 

LS SI IE 

\ 4 OTE 
: n 


— 


1 0 Seſſions, or by Action in any of the King's Courts of Record, every ſuc 
WW 5 fender ſhall ſuffer ſuch Puniſhment by Impriſonment, ſetting upon the Pil 


i 1 15 Sid. 431. Words different from thoſe in which it was, written; or by * perſwading, 
34 0 10 . ' of Fin | bd 
A Now x 5 Woman to execute Writings to another, as her Truſtee upon an Intendey 
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# | next Aſſizes or general Seſſions, &c. 


188 Of Cheats. Book 


Moor 630. Marriage, which in Truth contained no ſuch Thing, but only a Warren 
Cro. El. * of Attorney to confeſs a Judgment, Cc. or by * ſuppreſſing a Will, or by 
N < levying a Fine in another's Name, or“ ſuing out an Execution upon , 
« Noy 99. Judgment for him, or acknowledging an Action in his Name without h 
ay Hh. I Privity, and againſt his Will; in which Caſes, by ſome good Opinion 
cited, but the Record may be vacated. 
2 Rol. A863. Secf. 2, It f ſeemeth to be the better Opinion, That the deceitful y 
155 = ound ceiving of Money from one Man to another's Uſe, upon a falſe Pretens 
trary. of having a Meſſage and Order to that Purpoſe, is not puniſhable by a d 
8 n 05. minal Proſecution, becauſe it is accompanied with no manner of artful Cy 
5 4 115 trivance, but wholly depends on a bare naked Lie; and it is faid to be n 
leſs to provide ſevere Laws for ſuch Miſchiefs, againſt which common pl 


dence and Caution may be a. ſufficient Security. 


See the au- Sec. 3, Some of the above mentioned Offences are puniſhable, not Oo 
I — with Fine and Impriſonment, but alſo with farther infamous Puni : 
as cheating with falſe Dice, eſpecially if the Offender be a common Gael 
ſter) others are puniſhable with Fine and Impriſonment only, by the N 

cretion of the Judges, which is regulated by the Circumſtances of ug 

particular Caſe ; and ſome of them are made Felonies by 21 Fac. 1, 20 

appeareth from Chapter 45. 7 

1 H.H.P.C. Sect. 4. Offences of this Kind by Statute depend upon 33 H. N. . 
306. which it is enacted, That if any Perſon or Perſons ſhall falſiy and deri 
ly obtain or get into his or their Hands or Poſſeſſion, any Money, Goods, G 
tels, Jewels, or other Things of any other Perſon or Perſons, by Colour ol 

Means of any privy falſe Token, or counterfeit Letter made in another Il 

Name, to a ſpecial Friend or Acquaintance, for the obtaining of Mons, | 

from ſuch Perſon, and ſhall be thereof convicted, by Witneſs taken befir 

Lord Chancellor, or before the Fuſtices of Aſize, or before the Juſia 

Peace of any County, City, Borough, Town, or Franchiſe in their x 


or otherwiſe by any corporal Pain, except Pains of Death, as ſhall l 
pointed by thoſe before whom he ſhall be ſo convict. 
Sec. 5. And it is farther enacted by the faid Statute, That as well 
Fuſtices of Aſſize for the Time being, as alſo two Fuſtices of Peace in te | 
County, whereof the one to be of the Quorum, may call and convene by 
ceſs, or otherwiſe, to the ſaid Alſſizes, or general Seſſions, any Perſon 


ſuſpeed of any of the Offences aforeſaid, and to commit or bail him til. 


3 Inſt. 123. Sect. 6. Sir Edward Coke is of Opinion, That the Offender cannd! 
| fined in a Proſecution upon this Statute, becauſe it is exprefly orcal 
That ſome corporal Puniſhment ſhall be inflifted, and no other 1s i 
Cro. Ca. 564. tioned ; however, there is a Precedent in Croke's Reports, by which 8 
pears, That one convicted on ſuch a Proſecution hath been adjudged! 

only to ſtand on the Pillory, but alſo to pay a Fine of five hundred Fol 

and to be bound with good Sureties to his good Behaviour, 


— 
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CHAP. LXXII. 
Of Conſpir ac). 


the better Underſtanding of the Nature of Conf; ; acy, I ſhall 
gr 2 the following Particulars : e 


1. Who may be ſaid to be guilty of it. | 1 
>. In what Manner ſuch Offenders are to be puniſhed. 


col 33, or rather 21 Ed. 1. the Intent whereof was to make a final De- 

don of Conſpirators, to which Purpoſe it declareth, That Conſpirators 
they that do confeder or bind themſelves by Oath, Covenant or other Alli- 

e, that every of them ſhall aid and bear the other falſly and maliciouſly 

ndict, or cauſe to indict, or falſly to move and maintain Pleas, and alſo 

as cauſe Children avithin Age to appeal Men of Felony, whereby they are 

briſoned and ſore grieved; and ſuch as retain Men in the Country with 

eries or Fees for to maintain their malicious Enterprizes; and this ex- 
deth as well to the Takers as to the Givers. And Stewards and Bailiff 

great Lords, who by their Seigniory, Office, or Power, undertake to bear 

wintain Quarrels, Pleas, or Debates that concern other Parties than ſuch 
touch the Eflate of their Lords or themſelves. 

deck. 2. From this Definition of Conſpirators it ſeems clearly to fol- 

„ That not only thoſe who actually cauſe an Innocent Man to be in- 

ed, and alſo to be tried upon the Indictment, whereupon he is law- 

ly acquitted, are properly Conſpirators, but that thoſe alſo are guilty 
this Offence, who barely conſpire to indict a Man falſly and mali- 
ully, whether they do any Act in Proſecution of ſuch Conſpiracy or 
; for the Words of the Statute feem expreſly to include all ſuch Con- 
eracies under the Notion of Conſpiracy, whether there be any Proſecu- 
thereof or not; and if ſuch a Confederacy be within the Letter of 
Statute, there ſeems to be no Manner of Reaſon to ſay, That they are 
alſo within the Meaning of it, ſince it is a high Contempt of the 
V5 barely to engage in ſuch an Aſſociation to abuſe it, to ſerve the 
poſes of Oppreſſion and Injuſtice ; neither can it be a ſevere Conſtruc- 
which will bring a Crime ſo evidently contrary to the firſt Princi- 
ot common Honeſty, within the Meaning of a Law, the Words 
rot do plainly ſeem to extend to it. And therefore I cannot but 


it 2 bare Conſpiracy to indict a Man will not maintain a Writ of 


N Foundation for ſuch a Writ, unleſs the Plaintiff be lawfully ac- 


ion the Accuracy of that Deſcription of Conſpiracy which is given 
tte third Inſtitute, whereby the lawful Acquittal of the Party grieved 
qured to make the Offenders guilty of this Crime. It is true indeed, 3 


Ilpicacy at the Suit of the Party grieved, becauſe it doth not do him n 
actual Damage; alſo it muſt be confeſſed, That it is often laid down : 


Sera Rule, and taken for granted, That no ſuch Conſpiracy is a 211.2. 
213. I, 2- 
S. P. C. 173. A. 
174. B. D. 
176. A. 
Bro. Coro. 


* ; and it is certain, That there is no formed Writ of Conſpiracy in 
fer for a malicious Indictment or Appeal; but wWWat ſuppoſes ſuch 
2 Wb Indiet- 20, & 85 


189 


1 Sell. 1. As to the firſt Point, there can be no better Rule than the Sta- 2 Inſt. 8620 


N. B. 
14. D. 
Danv. Abr. 
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Appeal 68. 
1 Rol. Ab. 
110. PI. 2. 
111. Pl. 5. 
114. Pl. 3. 


Pre 56, 57. 
egiſt. 134. 


1 Jon. 93, 94. 


Bro. Coro. 6, 


or 8. 


33 H. 6. 1. 
Regiſt. 134. b. 
See 8. P. C. 
„„ 
Vide 2 Inſt. 
407, 562. 


* Regiſt. 134. 
F. N. B. 116. B. 
Finch 306. 
2 Inſt. 562. 
1 Keb. 254. 


Þ 9 Co. 56. b. 


Jon. 93, 94. 


1 Leon. 107. 
Cro. El. 70, 
134. 

Palm. 315. 
Cro. Ja. 130, 
357. 

Latch 79. 
Cro. Ca. 15. 
2 Rol. Re. 
236, 237. 

2 Bulſt. 270, 
271. 

1 Rol. Re. 109. 
1 Rol. A. 112. 
Pl. 11,12, 13. 
113. Fl. 14. 
213. Fi. 3. 
Ray.135,180. 


Con. 1 Bulſt. 


185. 

Yelv. 116. 
Hutt. 49. 
Cro. El. 563. 
9 Co. 57. a. 
4 1 Levin. 62, 
126. 

1 Sid. 174. 

1 Keb. 350. 
© 1 Levin. 62. 
1 Mod. 185, 
788. Salk. 


palpably groundleſs, as not to have Probability enough to induce a Gra "A 


Of Conſpiracy. + 
Indictment or Appeal to have been actually brought, and the Party | 


have been legally diſcharged ; from whence it follows, That no one d 
have the Benefit of any ſuch Writ in the Regiſter, who upon a folſe 1 
cuſation, is put to the Trouble and Vexation ; of | being apprehendeq, 8 
amined, or committed, Sc. without being ever indicted or appealed. Hoy 
ever it is certain, That an Acquittal by Verdict is not always nece 
maintain ſuch a Writ, for it appears by the Regiſter It ſelf, That vin 
one brought ſuch a Writ in the uſual Form, having it in the Words qua 
que acquietatus fuiſſet, &c. againſt one who had been nonſuited in a 
licious Appeal of Felony brought. againſt him, his Writ wag gy 
becauſe ſuch a Nonſuit would not make good the Words quouſque 4 nM 
tatus fuiſſet, and yet he afterwards brought a new Writ, wherein he wal 
the Words quietus recefſit, inſtead of acquietatus fuiſſet, and recover 
And why may not a new Writ as well be formed in any other Caſe, W 
is as much within the Miſchief of the Statute as this? Or what Colour a 
there be to ſay, That the malicious putting of a Man to the unreaforgh 1 
Charge, Scandal, and Trouble, of a criminal Proſecution, which ö 


Jury to find an Indictment, ſhould not be as good a Foundation of (ill 
plaint, and a Grievance as much within the Meaning of the Statute, if 
the putting one to the Charge and Vexation of a groundleſs Ad 
either in a Temporal or Spiritual Court, for which it appears by the' þ 
giſter, That a Writ of Conſpiracy doth lie without making ule either 
the Words acquietatus fuiſſet, or quietus receſſit? Neither can it be fil 
That the Opinion I contend for is wholly unſupported by Authority, x 
appears from the Poulterer's Caſe in * Cotes ninth Report. However ſug 
it is certain, That an © Action on the Caſe in the Nature of ſuch Writ di 
lie for a falſe and malicious Proſecution, for any Crime, whether capital 
not capital, tho' it doth not proceed to an actual Indictment, or Appel 
and that the fame Damages may be recovered in ſuch Action, as nt 
Writ of Conſpiracy, it hath been thought needleſs to inquire, whether ft 
Writ may be maintained for ſuch a Proſecution, or not. But howſon 
the Law may ſtand in Relation to Writs of Conſpiracy, there (en 
to be no manner of Reaſon that the ſtated Form of ſuch Writs hal 
any Way reſtrain a Proceeding by way of Indictment or Informatia 
gainſt Perſons which are apparently within both the Letter and Meng 
of the Statute. Alſo it ſeems certain, That a Man may not only be d 
demned to the Pillory, but alſo to be branded for a falſe and mah 
Accuſation, but fince it doth not appear to have been ſolemnly reſo 
that ſuch an Offender is indictable upon the Statute, it ſeems to be mi 
ſafe and adviſable to ground an Indictment of this Kind upon the U 
mon Law, than upon the Statute, ſince there can be no Doubt, but 
all Confederacies whatſoever, wrongfully to prejudice a third Perſon, 1 
highly criminal at Common Law, as where divers Perſons confedet 
i together by indirect Means to impoveriſh a third Perſon, or? falſly f 
maliciouſly to charge a Man with being the reputed Father of a Bail 
Child, or to maintain one another in any Matter, whether it be true of ja 


186. 1 Sid. 68. 1 Keb. 254+ 27 Aff 44. 9 Co. 56. b. 2 Rol. Ab. 77. Pl. 2, 3. SW 
174. 1 Vent. 303, 304. 6 Mod. 185. 


Se. 3. Neither doth it ſeem to be any Juſtification of a Conte 
racy to carry on a falſe and malicious Proſecution, That the Indien 
or Appeal, which was preferred, or intended to be preferred, in Puriu 


— 
* 


„ vas Inſufficient, or that the Court wherein the Proſecution was car- Palm. 43. 
f it, ** deſigned to be carried on, had no juriſdiction of the Cauſe, or er *. 75 
7 5 Matter of the Indictment did import no Manner of * Scandal, ſo 1 Rol. Ab. 
5 the Party grieved was in Truth in no Danger of loſing either his Life, wee | 
85 or Reputation; for notwithſtanding the Injury intended to the 111. Pl. 7. 
t 7 inſt _ ſuch a Confederacy is formed, may perhaps be incon- 9 Co. 26. b. 
0 Ar, yet the Aſſociation to pervert the Law in order to procure it, 8 1 
FE to be a Crime of a very high Nature, and juſtly to deſerve the Re- 2 Bulſt. —4 
tment of the Law. | 8 | Gro. Ja. 357. 


3 egit. 134, F. N. B. 116. F. 3 Aff Pl. 13. 11 H. 7. 25.b. 26.8. 1 Kal. Ab. 1. 
—— 306. Con. 2 Keb. 881. r 4 112. 


dels. 4. Neither © is it any Plea for one who is proſecuted for ſuch an 9 Co. 55. b. 
awful Confederacy, That nothing more was intended by him, but only 5 8 105 
cee bis Teſtimony in a legal Courſe of Juſtice againſt the Party to gi, 922. 
code Prejudice ſuch Confederacy is ſuppoſed to have been formed; for ons 70, 
ichſtanding it may be faid, That it would be a great Diſcouragement 77; h 07: 
WW 1-2] Proceedings to make Perſons liable to a criminal Proſecution, for 1 Rol. Ab. 
2 rely intending to give their Evidence, and it would be a Pre-judging of a 0 Mt {A * 
ic to try the Truth of the Teſtimony intended to be given in it before 1 15. Pl. 7. 
BS. C.uſc it ſelf is determi d; yet the Law will rather venture this Miſ- Winch 28, 
bicf, than ſuffer ſo flagrant a Villany to go unpuniſhed. However if there ffn 70, 80. 
any Probability, That the principal Cauſe will ever be tried, it ſeems Con. 1 Rol. 
oper to apply to the Court to ſtay the Trial of the Confederacy till the 8 
erits of the principal Cauſe be determined. FP 27 H. 8. 2 A b. 
deck. z. Vet it © ſeems to be certain, That no one is liable to any Pro- _ * 77- 
Wcution whatſoever, in reſpect of any Verdict given by him in a criminal 9H. 6 _ Y 
latter, cither upon a Grand or Petit Jury; for ſince the Safety of the In- Bridgm. 130, 
cent, and Puniſhment of the Guilty, doth ſo much depend upon the = 
ir and upright Proceeding of Jurors, it is of the utmoſt Conſequence, 4 E. A = 
at they ſhould be as little as poſſible under the Influence of any Paſſion 12 Co. 23.24. 
hatfoever. And therefore, leſt they ſhould be biaſſed with the Fear of be- gt." + 
g haraſſed by a vexatious Suit, for acting according to their Conſciences, C D. 
be Danger of which might eaſily be inſinuated, where powerful Men o * $.ofY 
: warmly engaged in a Cauſe and throughly prepoſſeſſed of the Juſtice 178. * 
the Side which they eſpouſe) the Law will not leave any Poffibility . 
r a Proſecution of this Kind. It is true indeed, the Jurors were for- 12 Co. 23, 24. 
erly ſometimes queſtioned in the Star-Chamber, for their Partiality in Vaugh. 135. 
ang a manifeſt Offender not guilty; but this was always thought 
very great Grievance; and ſurely as the Law is now ſettled by Buſhel's 
ple, there is no Kind of Proceeding againſt Jurors in reſpect of their Ver- 
sin criminal Matters allowed of at this Day. As to the Objection, 
at an Attaint lies againſt a Jury for a falſe Verdict in a civil Cauſe, and F. N. B. 105, 
there is as much Reaſon to allow of it in a criminal one; it may be 106. 
wered, That in an Attaint, a Man's Property only is brought into Que- 
2 ſccond Time, and not his Liberty or Life; and alſo it may be ge- 
naly preſumed, That a Jury is likely to be equally influenced with the 
of an Attaint from either of the contending Parties, whereas if any 
C Examinations of their Proceedings were allowed in criminal Cauſes, 
ey might be often in great Danger of one Side, by incurring the Reſent- 
Mt of 2 powerful Proſecutor, and provoking him to call their Conduct 
10 Queſtion for their ſuppoſed Partiality ; hut they could have little to 
r tom an injured Criminal, who would ſeldom be in Circumſtances to 
be dis Proſecution formidable. | 


— 


Ses. 6. 
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12 Co. 2 Gez. 6. And as the Law has exempted Jurors from the Danger «x 1 
N curring any Puniſhment in reſpect of their Verdicts in criminal Cauſe, 
12 Ed. /n 18. hath alſo freed the Judges of all Courts of Record from all Profecuin 
4 whatſoever, except in the Parliament, for any Thing done by them 

. in ſuch Courts as Judges. For the Authority of a Government cannoth 
maintained, unleſs the greateſt Credit be given to thoſe who are ſo eth 

intruſted with the Adminiſtration of Publick Juſtice; and it would be 

poſſible for them to keep up in the People that Veneration of their Per 
and Submiſſion to their Judgments, without which it is impoſſible to ꝙ 
cute the Laws with Vigour and Succeſs, if they ſhould be continually q 
poſed to the Proſecutions of thoſe whoſe Partiality to their Own Cai 
t2 Co. 24. would induce them to think themſelves injured. Yet if a Judge vil 
far forget the Dignity and Honour of his Poſt, as to turn Solicitor u 
Cauſe which he is to judge, and privately and extrajudicially tamper u 
Witneſſes, or labour Jurors, he hath no Reaſon to complain, if he be d 
with according to the ſame Capacity, to which he fo baſely degrades hin 
See, 7. It appears not only from the Words of the Statute, but A I 

from the plain Reaſon of the Thing, That no Confederacy whatſoeve yi 
maintain a Suit can come within the Danger of the Statute, unleſs 1 

1 Rol. Ab. both falſe and malicious; for it would be a moſt dangerous Diſcour Wil 

REN 1 5 ment of all legal Proſecutions, if thoſe who engage in them upon a 
12 pl. 7. bable Ground, ſhould be in Danger of being found guilty of fo behm 
a Crime upon their not being able to bring their Suits to their intended I 
Bro. Coro. 89. fect; and from hence it clearly follows, that if the Defendants to alk 
137 — dictment or Appeal in Murder be fgund guilty of Homicide /e defeninh 
"9M by Miſadventure, or get off by pleading the King's Pardon, their PWR 
ſecutors are in no Danger of being puniſhed as Conſpirators: And u 
the ſame Ground it alſo follows, That if the Defendants in a Writ of (» 
ſpiracy can ſhew a probable Cauſe of Suſpicion, they ſhall be diſchargj 
NEE as where being accuſed of a Conſpiracy for indicting a Perſon of Lara 
1 Leon. 107. they can ſhew that a Larceny was committed at ſuch a Time and Pl 
Cro. El. 134- and that the Party charged by them for ſuch Larceny was found by tha 
at the ſame Time and Place, with ſuſpicious Circumſtances ; or where Þt 
Kelw. 81.b. ſons being charged with a Conſpiracy for indicting another for felonioul 
es 5.11. carrying away a Woman, with great Violence and Numbers, are able 
prove that they ſaw the Perſons whom they ſo accuſed riding armed in 
warlike Manner, and following after thoſe who in Truth actually did tk 
| Felony, and that it was the common Report of the Country that they wi 
Ha 7.11. all of the Company. But ſome have ſaid, That there is a Necefiiy 
88 4. Plead ſuch Matter ſpecially, and that it cannot be given in Evidence on i 
1 Leon. 107. General Iſſue. | | | EY | 
Sect. 8. It plainly appears from the Words of the Statute, That # 
Perſon alone cannot be guilty of Conſpiracy within the Purport of 
from whence it follows, That if all the Defendants who are proſecun 

23 H. 4. 6. b. for ſuch a Conſpiracy be acquitted but one, the * Acquittal of the reſt 
28 AM. Pl. 12. the Acquittal of that one alſo; alſo upon the ſame Ground it hath be 
8 holden, That no ſuch Proſecution is maintainable againſt a * Huta 
174. A and Wife only, becauſe they are eſteemed but as one Perſon in Law, 4 
Cro. El. 201. are preſumed to have but one Will. But it is certain, That an Action d 
N e the © Caſe in the Nature of a Conſpiracy may be brought againſt ® 
1 Rol. A. 111. Only: Alſo * it hath been reſolved, That if ſuch an Action be brovp 


PL. £118. | 
Pl. 5 b 38 Ed. 3. 3. a. b. S. P. C. 174. a. © 1 Rol Ab. 141. PI. 5. 112. Pl. 9. F. N. N. 116. Cro. Js. 
Cro. Ca. 239. 3 Mod. 220. 1 Rol. Ab. 411. Pl. 5. 142. Pl 9. Cro. El. 701. 6 Mod. 170. 1 Saund 


Raymond 180. 2 Keb. 497. 
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gat ſeveral Perſons, and all but one be acquitted, yet Judgment may be 

C gainſt that one only. a : | 8 | 

4 9. As to the ſecond Point, viz. In what manner Offenders of 

* * are to be puniſhed, it is clear, That thoſe who are convicted 5 

N { iracy at the Suit of the * Party ſhall only have Judgment of Fine 24 Ed. 5: 
55 Auen, and to render to the Plaintiff his Damages. Alſo it is 455 OOF 

d Imp That he who is convicted at the Suit of the * King, of a Conſpi- 2 Int. 383, 

Fo accuſe another of a Matter which may touch his Life, ſhall have 1 

| 7 ent that he ſhall loſe the Freedom and Franchiſe of the Law, (where- v 4p * 

9 difabled to be put upon any Jury, or to be ſworn as a Witneſs, 4b 

en to appear in Perſon in any of the King's Courts;) and alſo that his. 3 wy 4 
aſes, Lands, and Goods, ſhall be ſeiſed into the King's Hands, and his 8. P. C 175. 

ec and Lands eſtreped and waſted, his Trees rooted up and arraſęd, 27 Aff Pl. 59. 

1 his Body impriſoned. And this is commonly called a villainous Judg- 

=. and is given by the Common Law, and not by any Statute, and is 

S | generally in ſome © Books, to be the proper Judgment upon every Con- See the 

oon of Conſpiracy, at the Suit of the King, without any Reſtriction to rg above 

n as endangered the Life of the Party ; but I do not find this Point any 2 am. Pl. go 

er ſettled. * 5 n 


a 2 * 1 "DIE IE =Y * ** 


CHAP. LXXIIL 
Of Libels. 
| | treating of Libels, 1 (hall ante; | 1 25 N 5 


1. What ſhall be ſaid to be a Libel. 
2, Who are liable to be puniſhed for it. 
3. In what Manner they are to be puniſhed. 


ac. 1. As to the firſt Point it ſeemeth, That a Libel in a ſtrict Senſe is . | 

ten for a malicious Defamation, expreſſed either in Printing or Writing, ? * * 

teending either to blacken the Memory of one who is dead, or the Re- 

tation of one who is alive, and to expoſe him to publick Hatred, Con- 

ppt or Ridicule. 1 

Sec. 2. But it is ſaid, That in a larger Senſe the Notion of a Libel may 

applied to any Defamation whatſoever, expreſſed either by Signs or Pic- 4 Ae b. 

ts, as by fixing up a Gallows againſt a Man's Door, or by painting 124. * 

na ſhameful and ignominious Manner. „ 

Sell. 3, And ſince the chief Cauſe for which the Law ſo ſeverely pu- 5 Co. 121. 

nes all Offences of this Nature, is the direct Tendency of them to a 

ach of Publick Peace, by provoking the Parties injured, and their Friends 

| Families to Acts of Revenge, which it would be impoſſible to reſtrain 

the ſevereſt Laws, were there no Redreſs from Publick Juſtice for 2 

ures of this kind, which of all others are moſt ſenſibly felt; and fince — : 

E plin Meaning of. ſuch Scandal as is expreſſed by Signs or Pictures, is 

%:0us to common Senſe, and as eaſily underſtood by every common © — » = 

ach, and altogether as provoking, as that which is expreſſed by Wri- 

: 7 Printing, why ſhould it not be equally criminal ? 3 

cb 4, And from the ſame Ground it ſeemeth clearly to follow, . 215. 

« iuch Scandal as is expreſſed in a ſcoffing and ironical Manner, Ph. 39. 
en Ddd Op makes 
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makes a Writing as properly a Libel, as that which is expreſſed in Gu 
Terms; as where a Writing in a taunting Manner reckoning up f 
Acts of Publick Charity done by one, fays, Ton will not play the * 
the Hypocrite, and ſo goes on in a Strain of Ridicule to inſinuate y 
what he did was owing to his Vain-Glory ; or where a Writing, re 
ing to recommend to one the Charracters of ſeveral great Men for 15 d 
tation, inſtead of taking Notice of what they are generally eſteemg; 
mous for, pitched on ſuch Qualities only which their Enemies e 
with the Want of; as by propofing ſuch a one to be imitated for his, 
Brown's Caſe. rage who is known to be a great Stateſman, but no Soldier, and a ' 
to be imitated for his Learning, who is known to be a great Gener f 
no Scholar, &c. which Kind of Writing is as well underſtood to mem g 
toupbraid the Parties with the Want of theſe Qualities, as if it had ding 
and expreſly done fo. © ns ol 
Seck. 5. And from the ſame Foundation it hath alſo been reſolved, oil 
a Defamatory Writing expreſſing only one or two Letters of a Name 
ſuch a Manner, that from what goes before and follows after, it muſt wil 
be underſtood to ſignify ſach a particular Perſon, in the plain, chf 
Hurts Caſe, and natural Conſtruction of the whole, and would be perfect Nonſeit i 
an. 12 ftrained to any other Meaning, is as properly a Libel, as if it had ax 
ſed the whole Name at large; for it brings the utmoſt Contempt upon 
Law, to ſuffer its Juſtice to be eluded by ſuch trifling Evaſions: And ji 
a ridiculous Abſurdity to ſay, That a Writing which is underſtood je 
ry the meaneſt Capacity, cannot poſſibly be underſtood by a Jude u 
ury. 
* 125. . 2 6. And from the fame Ground it farther doth appear, That if 
Moore 629. far from being a Juſtification of a Libel, that the Contents thereof army 
or that the Perſon upon whom it is made, had a bad Reputation, finely 
greater Appearance there is of Truth in any malicious Invective, fo my 
the more provoking it is. 5 ; 0h e e 
5 Oo. 125. Sect. 7. Nor can there be any Doubt, but that a Writing which dem 
private Perſons only, is as much a Libel as that which defames Perſoxi 
truſted with a Publick Capacity, inaſmuch as it manifeſtly tends to q 
ill Blood, and to cauſe a Diſturbance of the Publick Peace: Howen! 
2 Rol. Re.86. is certain, That it is a very high Aggravation of a Libel that it tend 
ſcandalize the Government, by reflecting on thoſe who are intraſtedm 
the Adminiſtration of Publick Affairs, which doth not only endangerl 
Publick Peace, as all other Libels do, by ſtirring up the Parties in 
diately concerned in it to acts of Revenge, but alſo has a direct Tena 
to breed in the People a Diſlike of their Governors, and incline then 
Faction and Sedition. 5 — 9 LOBES. 

Sect. 8. But it hath been reſolved, That no falfe or ſcandalous W 
2 1 Lev. 240. ter contained in a Petition to a Committee of Parliament, or in Al 
I nag 414 cles of the Peace exhibited to Juſtices of Peace, or in any other I 
1 zi. ceeding in a regular Courſe of Juſtice, will make the Complaint ami 
N 832. to a Libel; for it would be a great Diſcouragement to Suitors to {uf 
- res 285 * them to Publick Proſecutions, in reſpect of their Applications to a W 
Pl. 37. of Juſtice. And the chief Intention of the Law in prohibiting Perl 
Den to revenge themſelves by Libels, or any other private Manner, i . 


)} 4% 


Fin 48 þ | ſtrain them from endeavouring to make themſelves their own Ju 


and to oblige them to refer the Deciſion of their Grievances, to n 
4 2 Keb. 832. whom the Law has appointed to determine them. Alſo “ it ſeemet 
— 400. have been holden by ſome, That no Want of Juriſdiction in the (ol 
| to which ſuch a Complaint ſhall be exhibited, will make it a 50. | 

= 4 


Chap 73: 20 EY O Libels © Fi 0 195 
«ſe the Miſtake of the proper Court is not imputable to the Party, bit 1 
o his Counſel. Yet 'if it ſhall manifeſtly appear Non the * 
nces of the Caſe, That a Proſecution 18 intirely falſe, malicious, and 
—oundleſs, and commenced, not with a Deſign to go through * 1 +. 
Pt only to expoſe the Defendant's Character under the Shew of a legal 
proceeding 3 I cannot ſee any Reaſon why ſuch a Mockery of Publick 12 
ce ſnould not rather aggravate the Offence, than make it ceaſe to be one. 1 
Id make ſuch Scandal a good Ground of an Indictment at the Suit of „ i 
ng; 28 it makes he Malice of their Proceeding a good Foundation of see i Dany 
| Action on the Cale at the Suit of the Party, whether the Court had a Abr 208,209, 
uriſdiction of the Cauſe or not. But it is ſaid, that no Preſentment of a the fore ce 
rand Jury can be a Libel, not only becauſe Perſons who are ſuppoſed Chapter of 
\ be returned without their own 5 and are ſworn to act im abel as 
all. be preſumed to have proper Evidence for what they do, but 18 
Naauſe it would be of the utmoſt ill Conſequence any way to difcvura 
em from making their Inquiries with that Freedom and Readineſs hich Moore 627 
IC 00d requires, | $I 34 | ; 
de Publick Good requ For which Conſiderations, it ſeems reaſonable a 
þ excmpt them from the Fear of any Kind of Profecution in reſpect of 
eir Inquiries, as hath been ſhewn more at large in the Chapter of 'Con- 
iracy. | rae | we 
Sf. g. However it ſeems clear, That no Writi atſoever is to b 
eemed a Libel, unleſs it reflect upon ſome Peel , 0 it — 
That a Writing full of obſcene Ribaldry, without any Kind of Reflection 
n any one, is not puniſhable at all by any Proſecution at Common Law, .. 3 
I have heard it agreed in the Court of King's Bench; yet it ſeems. er cent 


hat the Author may be bound to his good i A 
Ss good Behavio aloe ing Surety for 
erſon of evil Fame. l ag. Er To ln ſcandalous * 2 


Let. 10. As to the ſecond Point, vi. Who are liable . haviour. 
br a Libel, it is certain that not only he who W n * e . 
her to compoſe it, but alſo that he who publiſhes, pity *- . 9-5-5 NPI 
publiſh it, are in Danger of being puniſhed for it; and it is ſaid, not to Moore 627, 
material whether he who diſperſes a Libel knew any Thing of 3 
. 4 Fg 7 9 of it or hot; for nothing could be more eaſy than to pub- Moore 627. 
p K 7 ulent Papers with the greateſt Security, if the Concealing Con, 9 Oo. 8 
p i 2 them from an illiterate Publiſher would make him ſafe in ** - 
* = Alſo it hath been faid, That if he who hath either read 
. : or on heard it read by another, do afterwards maliciouſly Moore 627, 
15 ax 3 art of it, in the Preſence of others, or lend or ſhew it 818. | 
fur e is guilty of an unlawful Publication of it. Alſo it hath ” * 
E That the Copying of a Libel ſhall be a concluſive Evidence 9 Co. 59. b. 
3 ication of it, unleſs the Party can prove that he deliyered it to EPI 
* 55 - » „ it, in Which Caſe the Act ſubſequent is ſaid to ex- Nod. 167. 
i Precedent. But it ſeems to be the better Opinion, That Vide Salk. 
NE ad Gf Ee En ) Þ OOe. gully B- Coe-467 
TTC ˙ ⁵ͤ! . T8 
4 L 1 Alſo it hath been reſolved, * That the ſending of a Letter full | DTT: 
e Language to another, without publiſhing it, is highly pu. 8 
ne; and if the bare making of a Libel be an Offence, whether it be Rax. 202. 


liſhed . ; 45 
ma or not, as it ſeemeth to be holden in ſome Books, ſurely the: * 
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ding of it t | | 1 Mod. 58 
O tne ed BN | / 58. 
_ hy nifeſtly tends to a Diſturbance of the Peace. 3 Inſt. 174. | 


— 
— — po 
> 

— 
* a 


* 8 — Eu hes — 

— — ðͤ 

* a n — 
> — — — — — 

=» = hg hog rr x 
— . 3 

wy £ KEE r 
rn Nene - 8 


of Ref Alſo it ſeems to be agreed, That he who delivers 1 4 Ja. 180, 


ections on any Perſon, in Nature of a Petition to a Committee * 5Mod-167. 
| | | 9 Co. 59. b. 
of ; Keb. 832. 


196 Of the Offence of keeping 4 Bawdy- Houſe. Bodi] 
1 Saund. 133. of Parliament, to any other Perſons except the Members of Patlia,.. 


1 Levinz 240. may be puniſhed as the Publiſher of a Libel, in reſpect of ſuch a Bee 


40 3 thereof among thoſe who have nothing to do with it. 
9 Co. c9.b. Seck. 13. But it hath been reſolved, That he who barely reads a Livy 
Moore 813. in the Preſence * of another, without knowing it before to be a Like, , 
of hos b. who hearing a Libel read by another, * laughs at it, or who © barely in 
© Moore Cov. That ſuch a Libel is made upon ſuch a Perſon, whether he ſpeak it with 6 
1 Vent. 31. Without Malice, or who is only proved to have had a Libel in his Cuſtg | 
2 Keb. 502. ſhall not in reſpect of any ſuch Act be adjudged the Publiſher of it. by 
Salk. 418. the having in one's Cuſtody a written Copy of a Libel publickly knom, 
Carth. 409. js an Evidence of the Publication of it. i 
Moore 627. Sed. 14. Alſo it hath been holden, That he who repeats Part of a Li 
wal in Merriment without Malice, and with no Purpoſe of Defamation, zn 
9 way puniſhable ; but it ſeemeth, That the Reaſonableneſs of this Opin 
Wo | may juſtly be queſtioned ; for Jeſts of this Kind are not to be enam 
1 | and the Injury to the Reputation of the Party grieved is no way leflened yh 
1 8 the Merriment of him who makes ſo light of it. 4 
1 Keb. 832. Sec. 15. But it ſeemeth to be ſettled, That the bare Printing of a, 
LIT. 133- tition to a Committee of Parliament (which would be a Libel again wif 
1 Sid. 41 * Party complained of, if it were made for any other Purpoſe, than as a C 
415. plaint in a Courſe of Juſtice) and delivering Copies thereof to the Mew 
Skin. 124. pers of the Committee, ſhall not be look'd upon as the Publication of 21 
bel, inaſmuch as it is juſtified by the Order and Courſe of Proceeding j 
Parliament, whereof the King's Courts will take judicial Notice. 
Cro. Ca. 175, Set. 16. As to the third Point, viz. In what manner Offenders of th 
dec. Kind are to be puniſhed, there ſeemeth to be no Doubt, but that they n 
be condemned to pay ſuch Fine, and alſo to ſuffer ſuch corporal Punk 
ment, as to the Court in Diſcretion ſhall ſeem proper, according to 


Heinouſneſs of the Crime, and the Circumſtances of the Offender. 
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CHAP. LXXIV. 
Of the O fence of keeping a Bawdy-Houſe. 


; | H E Offence of keeping a Bawdy-Houſe being of ſo groſs a N 

JK and there being alſo ſo few Queſtions relating to it worth con 

ing, I ſhall paſs it over with theſe following Obſervations : L 

1, That it comes under the Cognizance of the Temporal Law, as aW 

Kitchen 11. a. mon Nuſance, not only in reſpect of its endangering the Publick Peach 

3 Inft. 203. drawing together diſſolute and debauched Perſons, but alſo in reſpect d 
apparent Tendency to corrupt the Manners of both Sexes, by ſuch an 

Profeſſion of Lewdnelſs. ; bo 

2. That a Feme-Covert is puniſhable for this Offence as much 35 it 

were ſole, as more fully hath been ſhewn, Chap, 1. Sect. 12. 

3. That a Lodger who keeps only a fingle Room for the Uſe of BW 

Salk. 382. is indictable for keeping a Bawdy-Houſe; but that the bare Solicitat 

— Chaſtity is not indictable. | 4 

4. That Offenders of this Kind are puniſhable not only with Fine 

Impriſonment, but alſo with ſuch infamous Puniſhment as to the U 

in Diſcretion ſhall ſeem proper. | 


. 


C H 
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ap. 73. Of Common Nuſances. 
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CHAP. LXXV. 

Of Common Nuſances. 

- FFEN CES under the Degree of capital, more inimediately againſt 
| 4 the Subject, not amounting to an actual Diſturbance of the Peace, 
ch may be committed by private Perſons without any Relation to an 
rice, and which are of an inferiour Nature to the fix Kinds of Offences 


treated of, being neither infamous nor groſly ſcandalous, ſeem to ba re- 
idle to the following Heads: ITE, 8 | 


1. Such as more imtmediately affect the Publick. 1 
2. Such as more immediately affect the Intereſts of particular Perſons. 


ances of this Kind, more immediately affecting the Publick, are four- fold ; 


j. Common Nuſances. 

2. Monopolies. . | 

2. Foreſtalling, Ingroſſing, and Regrating. 
4. Barratry. | 


nd firſt of Common Nuſances; for the better underſtanding whereof 
all firſt conſider them in general, and then deſcend to thoſe relating to 
ways, and Publick Houſes, which ſeem to be the moſt remarkable 
eral Heads of this Offence. | | 1 55 


to Common Nuſances in general I ſhall conſider, 


I What ſhall be ſaid to be a Common Nuſance: 
2. How it may be removed, 
3. How it may be puniſhed: 


Pad. 1. As to the firſt Point it ſeems, That a Common Nuſance may 

denned to be an Offence againſt the Publick, either by doing a Thing 2 Rol. Ab.85: 

Ich tends to the Annoyance of all the King's Subjects, or by neglecting 
0 a Thing which the Common Good requires. 5 | 

e. 2. But Annoyances to the Intereſt of particular Perſons are not 2 Rol. Ab. 83. 

hable by a publick Proſecution as Common Nuſances, but are left to 

redrefſed by the private Actions of the Parties aggrieved by them. 

9.3. And from hence it clearly follows, That no Indictment for a 1 Sid. 209. 

lance can be good, which lays it to the Damage of private Perſons only ; 

Fer it accuſes a Man of Surcharging ſuch a Common; or of * incloſing . Rol. Ab. 
Piece of Ground, wherein the Inhabitants of ſuch a Town have a 83. Pl. 7. 


J 


it of Common, to the Nuſance of all the Inhabitants of ſuch a Town; 8 0 


i diſturbing a © Water-courſe running to the Mill of J. S. ad grave Dam- Pl. , 12, 13. 
JS. & Tenentium ſuorum, without ſaying omnium Ligeorum Domini py org 1 
, or of doing a Nuſance to a Thing no way appearing to be of a 33. 8 


lick Nature , ad grave * Damnum, or © Detrimentum, or * commune No- wa 1 Ventr. 


0. 4b.83. Pl. 11 1 Mod. 107. 111 | | 0 
I. 11. e . 107. 1 Rol. Re. 406. 3 Keb. 284. Cro. El. 414. Cro. Jac. 38z. 
W.13;. Cro. El. 148. 2 Kab. = 711 1 115 as. 


Eee cumentum 


— — 3 - 
— . HAAS, EIS . . ” , 
— . * r 
. * 


bo 
a 
7h 
= 
— 
5 
FR 
* 
LN 
54 
10 * 
2 * 
Ty, 
mn 
2 
12 
75 
* = 
* 
11 
414 
3 
« 
"Ft 
< 
"44 
oF 1 
* 
In: 
P 
i Ws 
1. 
» 
a0 
p CL 
SH 
8 
; : 
333 
# wv 
2 1 
1 4 
1 
IE 
s + 
45 15 
„ 22 
+ 0 
Ly 2 Y 
LE 1 
4 ; 
MY 
* „ 
AJ 
* SH 
1 
» ig 
by j 
OY 
6 LY 
© , 
Tt 
IH 
1 
Þ N 
Hirn 
4 . 
: . * 
Ll 
: 9 
Q bt 
"34k 
* * 
12 4 
5 + 
* 24 
1 
875 EM 
e 
11 
9 
17 1 
19 »- 
1008-07 
1 
© 
| 
fl 
K 
_ . B 
i * 
WY”? 
[| f 
1 
„ W., 
1 
* 
a = 
11 * 
at 
* 11 
74 
112 
RE 12 5 
[1 + 
1 F 0 
: 5 
„ 
: _ * 
j . 
i 7 j 1 
A > i - 
D 
v by * 
1 >. 
/ 19 2 
"AS 
1 
1 
1 
1 
1 $0 
Ks 
— NH 
in 
1 
Ks - 
1.38 
4 n - 
7 \ 
| TR 
x 
IRE: 
7 "of 
+ i 7 
1 
LI 
1 
i3. * 
1 7 
0 x 
12 '% 
iy 'hR 
” \ 
3 1 
5 . 
1 WEE 
n 
io [ot 
HD wp; 
r 
4e 
17 r 
1 4 
17 
1 1 
|) 5 
ine 
SW 
WT 
SIC © 
5 = 0 
') 
$ 1 Tn 
ö 1 1 1 
+ PH 
1 : 
0: W 
_- KE | 
318 
4 ng 
* 
351 
TH | 
1 
41 
N 
3 
1 14 
14h 
I 
4 i 
' i 
E249 
4 * i 
p 7 mn 
'4 Tl 
BY 
1 
1 
„ 
K 
ft 
18 
| 


ge agen — 4 — 
Rong n er 
re” hol Rn » 40 ons Wn 
” : 


=_ 
— 5 — 8 8 3 


— PR 
—— — — 
I Lax _ 


184. 
9 Co. 113. 
1 Vent. 208. 


r 


r e 


— — 
— 9 r — SEE 2 E SEW — —— — — - — — — —„—- 
* = 2 * 2 - . \ — — L =— 2 _ N — - — = 0 = — 1 — ——_ 6 — — , bt — - p — — — - * 
7 5 VE — 2 2 rr — e — S : 6 — — METS not Pl . Ot Ee OOO > = ONE NENT INNS = _ — IEC” 2 2 — 2 — —— | = - — _ 
_ _ - 5 1 4 — qd N — 2 * * 8 — — — TERS - —— BR EN ms... — — — K _ a = - = Is 
— — — — — „ : h — Tires, rraet eaten oe — — - — wo * 3 ann ab - 5 2 * c — ä de. — beg - "is —_— _ = 2 — 8 2 
9 — — 2 — - L * — — = = - i Saf — 1 * - 2 2 T2 - — 7 — * 8 — r — * — — * y a 1 — 3a — — — — HA 4 © * — * r 8 . — - 8 = . 
— 2 APE en oe " 2 5 — — = ns OE — — — — — — = 2 ms I OY; s — —— _ 2 — PEP ee OE og OE nt mos . ͤ eee e — — =, 
A 9 42 rr — A 4 - — 2 — . . — 2 R 4 9 x; : £ - — — — > —— N — * 2 1 6 2 A — — 
— — q . — ; — — 4 OL g . 4 £ 2 4 — rr = — PU IR 4 FS". " ; 3 RESTS - - _—_ < « — — * 5 0 4 1 5 of ” — — — a —— - 
2 « 1 wk 8 Ä RES i - l — — wo — 2 * y PIE — — — — — —— — cF, r — ton - — * : — 2 : : OWE — xa _— — —— 
- —— 2 — 2 TTP — — — — — * 5 gone — — — — - — YI — > hs —— — P —ꝛ ä on porn nn — —— — = 4 — — — ——*F»XĩII. ene — — — I — — * - 25% = 
_- _ v4 — cha — gs . — re Ee — 1 er, ———— — —— — - N — = x — — =, „ — — — — — = — — = — 2 — — 2 — — — + >. — - - — == "oe — - — — n — — I © - 4 * 
— - * —— L—ILS, 7 . pn IT . —.— ... ͤ 39 2» Ws. 5 ” — — JF — OY Ion ——— 2 : — 4 X 2 D CWC AL I ooo STAT Fi am — 2 — — — — — — ro — — —— ” * g 
7 Dr . f-A — „„ „„ A 5 —— — — 0 - ” 5 ba —_ - _Y ——— 2 8 Nr ———— wag — £ — = — = = - IX l — 9 WY CLE LS. — — — 2 . — Na CE 2 — 
* — — — — oe renner ne Fr * 25 5 My 3 — — IIS 4 LK 6. 452 IT . — — 2— Wl = on —— 4 — — ; - a * — -- — — 5 J ble — ——ů A 8 >. 
FY — — — EY . » - . — — = — — 2 — — Print — * ET — - * —— - - _ — —— = — £45 2 — — 1 — 
—_— ROE — 3 ä - —— . — —— 5 —— — 2 — — 2 > — — 2 = 2 - - 22 . 2 — 5 — £ y — . = — ——— by — 
. ” _—_— r ot p —ꝙ— — — ery CE ZE aenne, om, — - — * K 8 — 2 —̃ä — "ID 7 CID — — ; "oy - - > . 
— Tee” - — : = — — OO —ͤ— 8 - — —_—_ — * f a A000 
r ne p ä — 1 Dh 2 — - 4, — R hs : 2 p — 
- — — = — wot. 1 * A A wy 5 8 — 2. yes ag : 
2 2 1 IR >" 4 p 1 : — we 


- 3 
— 
— — — 


198 


2 Leon. 183, cumentum bmnium Ligeorum Domini Regis prope Inhabitantium ; yet it bat 
been reſolved, That an Indictment for not repairing 
whereof it was ruinous, ita quod Ligei Domini Regis per eam tranjy, x 
3 Keb. 28: poſſunt, and concluding, ad Neeumentum eorungem, is good without uf 


27 AM. Pl. 
19, 20. 

2 Rol. Ab. 83. 
PI. 1, 3, 3. 

2 Rol. Ab. 84. 
Pl. 14. 


6 Mod 11. 
178, 213, 
239, 311. 
Moor 847. 


2 Keb. 410. 


1 Keb. 161. 


Rol. Re. 201. uUnexceptionably ſhewing it to be a Highway, be good, notwi 


2 Cro. El. 148. Authorities which ſeem to contradict this Opinion, might go upon 


2 Keb. 461. 
Vid. 2 Rol. 


Ab. 83. Pl. 11. ficient Certainty, whether the Way, wherein the Nufance was alla 


1 Mod. 76. 

2 Keb. 846. 
3 Keb. 464. 
5 Mod. 142. 


I Vent. 169. 


1 Rol.Re.109. 


5 Mod. 142. 
See Ruſh- 
worth's Coll. 
Part 2. Vol.1 
fol. 220, 247 
Skin. 625 to 
630. 


b 2 Rol. Ab. 
138. f. 139. 


. I, 5 


265. E. 1, 


a Bridge by Neid 


the Words ad Nocumentum omnium Ligeorum, &c. for by the Kings 1 
People ſhall be underſtood, all his liege People. ths 
Seck. 4. Alſo it is faid, That the Law hath fo tender a Regarq g 
the Intereſt of the King and of Religion 72 2 for = 
a Thing which plainly appears immediately to tend to the Prejudi 
en, them, . ugs it do not exprefly enten bet J 
common Grievance ; and u this Ground it hath been reſohyed, Th 
an Indictment for converting the King's Money to one's own Ute i 7 
without more. And upon the fame Foundation alfo it hath ll 
holden, That an Indictment for breaking and digging up the Wall o oi 
Church of ſuch a Town, ad Necumentum Burgi Ligearum Domini Rey, 
ood. [RE e 
- Seck. 5, Alſo it hath been faid, That an Indictment of a com 
Scold, by the Words communis Rixatrix, which ſeem to be preciſch yl 
ceſſary in every Indictment of this Kind, is good, though it condylif 
ad commune Nocumentum diverſorum inſtead of omnium, &. perhay yi 
this Reaſon, becauſe a common Scold cannot but be a common Nala 
And upon the like Ground it ſeems that it —_ e be argued, Ty 
an Indictment for laying Logs im. the Stream of a navigable publid 1; 
ver, ad Nocumentum F. S. may be maintained, becauſe it cannot buth} 
common Nuſance. And if the Law be ſo in this Caſe, why ſhoull 
alfo an Indictment ſetting forth a Nuſance to a Way, and ex 


100 
| 


re 


it conclude in Nocumentum diverſorum Ligeorum, &c. without in 
omnium ; for why ſhould ſuch a Concluſion be more neceflary in a} 
dictment for one Kind of Nuſance than for any other? And perhapl 


Reaſon, That in the Body of the Indictment, it did not appear with 


were a Highway, or only a private Way; and therefore that it flull 
intended from the Concluſion of the Indictment, That it was a pm 
Way. 5 | 85 N 
2 6. There is no Doubt but that common Bawdy-Houſes are ul 
able as common Nuſances, as hath been more fully ſhewn in the fon 
Chapter; alſo it hath been faid, That all commorf Stages for Rope- Dun 
and alſo all common Gaming-houſes, are Nufances in the Eye of the 
not only becauſe they are great Temptations to Idleneſs, but alſo bat 
they are apt to draw together great Numbers of diſorderly Perfons, wi 
cannot but be very inconvenient to the Neighbourhood. _ 
Sect. 7. Alſo it hath been holden, That a common Play-houſe ml 
a Nuſance, if it draw together ſuch Numbers of Coaches or People, 
as prove generally inconvenient to the Places adjacent; and it ſeem 
a proper Diſtinction between Play-houſes and the Nuſances mention 
the foregoing Section, That Play-houſes having been originally jnſul 
with a laudable Deſign of recommending Virtue to the Imitation of 
People, and expoſing Vice and Folly, are not Nuſances in their ow! 
ture, but may only become ſuch by Accident, whereas the others © 
but be Nuſances. * . 
Sef. 8. It hath been reſolved, That neither an old nor a new I 
cote, whether it were erected by the Lord of a Manor, or one j 


3 * 


uw 


Y 


Trenants, is a common Nuſance; for if a Dove-cote were a common Nu- 2 Rol. Re. 4, 


| 1 2 . „ . 382. 
ever, becauſe every Nuſance * 2 Malum in ſe but 1t 8 certain, that g 496+ 1 


nanced by the Law, as to be * demandable in a Præcipe before any Land imaging 


F cover which is not built upon, and that the Owner may juſtify the Ta- Popham 143. 
bothers Hawk, which he ſhall find at his Dove-houſe, flying at his ©: 8. 

| cons ; and from hence 1t ſeems clearly to follow, That though a Tenant, aF.N.B.z.c. 

50 builds a Dove-houte without the Licence of the Lord of the Manor, 16 E. 4-7-b- 
y perhaps be liable to an Action on the Caſe at the Suit of ſuch Lord, 

W1 Prerogative is {aid to be incroached upon by the erecting ſuch a Quzre Moor 

jouſe without his Licence, yet be cannot be pupiſhed for it by a publick Cie Fl. 48. 

ton. a 12 | | | 
1 But perhaps it may be argued, That if this Reaſoning be good, 1 Jones 221. 
| vill follow from the ſame Ground, That a Gate erected in a Highway 9 
Will be alſo no Nufance ; becaufe, if it were, it could not be juſtified by 2 Rol. Ab: 
y Preſcription, 45 it is agreed that it may be; but to this it may be an- 137. C. 


ered, That the Erecting of ſuch a Gate is therefore a Nuſance, becauſe it 


terrupts the People in that free and open Paſſage which they before en- 

byed, and were lawfully intitled to; but where ſuch a Gate has continued 

ime out of Mind, it hall be intended, That it was ſet up at firſt by 

onſent, on a Compoſition with the Owner of the Land on the laying out 

e Road, in which Caſe the People had never any Right to a freer Paſſage 

in what they ſtill enjoy. d . hy ) 4 "I 

deck. 10. It hath been holden, That it is no common Nuſance to 2 Rol. Ab. 

ake Candles in a Town, becauſe the Needfulneſs of them ſhall diſpenſe (37: Fs 

ith the Noiſomneſs of the Smell; but the Reaſonableneſs of this Opinion 138. 8 

ems juſtly to be queſtionable, becauſe whatever Neceſſity there may be 

t Candles be made, it cannot be pretended to be neceſſary to make them 

a Town; and ſurely the Trade of a Brewer is as neceflary as that of 

Chandler; and yet it ſeems to be agreed, That a Brew-houfe, erected in 

Wch an inconvenient Place, wherein the Buſineſs cannot be carried on 2 Keb. go. 
tout greatly incommoding the Neighbourhood, may be indicted as a | 770 

mmon Nuſance: And ſo in the like Caſe may a Glaſs-Houſe or Swine- Salk. * Ji 

d. | 460. 1 

K. 11, It ſeemeth certain, That it is a common Nufance to divert Part Noy 103. 

a publick navigable River, whereby the Current of it is weakened, and 

ade unable to carry Veſſels of the ſame Burden, as it could before. Alſo 

Path been holden to be a common Nuſance to divide a Houſe in a Town 

[ poor People to inhabit in, by reaſon whereof it will be more dangerous 2 Rol. Ab. 

de Time of Infection of the Plague. V 0. 19 . 

Self. 12. As to the ſecond Point, viz. How a Nuſance may be re- 2 Rol. Ab. 

wel; it ſeemeth to be certain, That any one may pull down or other- 144. 
© deſtroy a common Nuſance, as a new Gate, or even a new Houſe 8 

ed in a Highway, &c. for if one whole Eſtate is, or may be, preju- 

d by a private Nuſance actually erected, as a Houſe hanging over his 1 1 145. 

ond, or ſtopping his Lights, &c. may juſtify the entring into another's gait. 450 

ound, and pulling down and deftroying ſuch a Nuſance, whether it Yelv. 142. 

© crected before or ſince he came to the Eſtate, ſurely it cannot but fol- 18 Þy * 
« fortiori, That any one may lawfully deſtroy a common Nuſance: 1 Rol. Rep. 

9% the Law is now holden, it ſeems, that in a Plea, juſtifying the Re- 33 


ry the Nuſance, you need not ſhew that you did as little Damage as 14. 
ht be. ; | » 1 Jon. 221. 


Salk. 458. 
Sect. 13. 
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P houſe may be Juſtified by a Preſcription, and chat it is ſo far coun- Moor fl. 
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Of Nuſances relating to Highways. * 


= 13. It hath been adjudged, That if a River be ſtopped, 90 


37 Af 10. Nuſance of the Country, and none appear bound by Prep to oth. 
0 Ah. | thoſe who have the Piſcary, and the neighbouring Towns, Who bore a 08 


mon Paſlage and Eaſement therein, may be compelled to do it. 

Sect. 14. As to the third Point, viz. In what Manner N 

6 Mod. 115 e may be puniſhed ; it is fad, That a common Scold is Pliniſhyy 
178,213- by being put into the Ducking Stool, and there is no Doubt, but th 


whoever is convicted of n. Nuſance may be fined and impriſo 
2 Rol. Ab. and it is ſaid, That one convicted of a Nuſance, done to the Ki 
Highway may be commanded by the Judgment to remoye the Nuſuy 
at his own Coſts; and it en to be reaſonable, That thoſe wh 


0 
convicted of any other common. Nuſance ſhould na have uy lie bi 
ment. N ; e 8 e 1 
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CHAP. LXXVL 
Of Nuſances relating to Hl cu 


ND now I am tally to conſider ſuch Nuſances as relate to lik 
ways, and publick Houſes; 


And firſt for the better Underſtanding of thoſ: which concern e 
1 hall conffler: 15 


1. Such as relate to Highways in general. 
2. Such as relate to Bridges in particular. 


For the better Underſtanding of Nuſances tier to highways | in ga 
I ſhall examine the following Particulars : 


1, What ſhall be ſaid to be a Highway. £16315 £ 7 
2. At whoſe Charge and by whom it ought to be repair, 210% 
3. In what Manner it is to be inlarged. 10 N 
4. How the Surveyors thereof ſhall be appointed. ro? "if 
5. How ſuch Surveyors ought to execute their Office, ; 
6. What ſhall be faid to be a Nuſance to the Highway. 
7. How ſuch Nuſances are to be removed and puniſhed.  _- 
8. In what Manner thoſe who are charged with any Offence reli 
the Highway, are to be proceeded againſt. 
9. How Perſons ſo proceeded inst may defend themſelves. 


As to the firſt Point, viz. What ſhall be ſaid to be a Highway, it b l 
chat there are three Kinds of Ways: 


11 m 8 which is called in Latin, Trer. 


Co. Lit. 56. a. 2. A Pack and Prime-way, which! is both a Horſe and Foot-way, and 
| | led in Latin, Actus. 


3. A Cart-way, which contains. the other two; and a0 a 0 
way, and is called in Latin, Via or Aditus, and this is either 0 
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non to all Men, and then it is called; Vis Regia, or belongs to ſome 


* 


City or Town, or private Perſon, and then it is called Communis Strata. 


1 


4. 1. It ſeemeth that any one of the fad Ways, Which is common Pn. 369 
all the King's People, whether it lead directly to a Market-Town, or 

ly from Town to Town, may properly be called a Highway, and that C Mod. 255. 

lach Cartway may be called the King's Highway, and that a Nuſanſſe 
bs of the faid Ways is puniſhable by Indictment in the Court-Leet ; 
| 11:dictments for * ſtopping Horſeways, and * Footways, have often been 0. El. 63. 
wed, and where others have been quaſhed, no other Reaſon has been: | 1 =" 
en for it, but that the Way was not called a common Way or High- 3 Keb. 2# 
. and in © Books of the beſt Authority, a River common to all Men, 33 
led a Highway ; and it is laid * down as a general Rule, That Nu- agg Lit.s 2 

ces to any Way common to all Men, are inquirable in the Leet, and 5 Ed. 4. 2. b. 
WW. -{c-Cauſeys are taken Notice of by *© Parliament ; and therefore there z & 4 W. 

ns to be no Reaſon Why any Way leading from Village to Village, & M. 12. 
ich does not terminate there, but is alſo a Thoroughfare to other Towns, | 
y not properly be called a common or Highway, or why a Nuſance 

rein ſhould not be indictable, whether it directly lead to a Market- 
wn or not; far ſince ſuch a Way lies open to all the King's Subjegts, 

Nuſance therein * cannot but be a common Nuſance, and if it be not * Kitchin 

niſhable by Indictment it would not be puniſhable at all, inaſmuch as it 52 * . 
ems to be certain, That it is not puniſhable by Action, becauſe if one Rol.Re.4: 4 
In might bring his Action in Reſpect of the Poſſibility of the Damage * Moore 180. 

ich he might receive from it, all other Men may do the like, which Dn 664. 
buld introduce a W of Actions; and therefore the Diſtinction Co. Lit. 56. a. 
hich is taken in ſome ® Books concerning this Matter ſeems to be very 27 5 8.27.4 
aſonable, That every Way from Town to Town may be called a High- Kitch. 3 2 7 
Wy, becauſe it is common to all the King's Subjects, but that a Way to , yen. 208. 
WPaiſh-Church, or to the common Fields of a Town, or to a private 3 Keb. 28. 

ouſe, or perhaps to a Village which terminates there, and is for the Be- 
Wit of the particular Inhabitants of ſuch Pariſh, Houſe, or Village only, 

y be called a private Way, but not a Highway, becauſe it belongeth 
dt to all the King's Subjects, but only to ſome particular Perſons, each 

which, as it ſeems, may have an Action on the Caſe for a Nuſance Co. Li. 56. 
erein. N f | 
ef. 2. It hath been holden, that if there be a Highway in an open 1 Rol.A.390. 
ld, and the People have uſed, Time out of Mind, when the Ways are P. + 
ad, to go by Outlets on the Land adjoining, ſuch Outlets are Parcel of the 
ay; for the King's Subjects ought to have a good Paſſage, and the good 
allage is the Way, and not only the beaten Track; from whence it fol- 
ws, That if ſuch Outlets be ſown with Corn, and the beaten Track be 
bunderous, the King's Subjects may juſtify going upon the Corn. 

SA. 3. It ſeemeth to be agreed, That an ancient Highway cannot Cro. Ca. 266, 
changed without the King's Licence firſt obtained upon a Writ of Ad 705 1 
ud damn, and an Inquiſition thereon found, That ſuch a Change will B40 222 
ot be prejudicial to the Publick; and it is ſaid, That if one change a 2 
ley without ſuch Authority, he may ſtop the new Way whenever 
pleaſes; and it ſeemeth, That the King's Subjects have not ſuch an 
ntereſt in ſuch new Way as will make good a general Juſtification of 
er going in it as in a common Highway, but that in an Action of 
relpas brought by the Owner of the Land againſt thoſe who ſhall g0 Oro. Ca. 265. 
er it, they ought to ſhew ſpecially, by Way of Excuſe, how the old Vel. 145, 
Was obſtructed, and the new one ſet out; alſo it is ſaid, That the 
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__ 49, ſcription, That it ought and hath uſed to do it, without ſhewing, tat! 


202 "Of Nuſances\reldting. tu Highways. Bog, 
Inhabitants are not bound to keep Watch in ſuch a new Way, or © " 
Amends for a Robbery therein committed, or to repair it. 
Cro. Ca. 267. Sect. 4. However it is certain, That a Highway may be changed by & 
Act of God; and therefore it hath been holden, That. if a Water wy 
has been an ancient Highway, by Degrees changes its Courſe, and gar bg 
Ow different Ground from that whereon it uſed to run, yet the Highway dm 
" 204390. ves in the new Chanel, in the fame Manner as in the old. | 


As to the ſecond Point, viz. At whoſe Charge, and by whom the Hay 
way ought to be repaired, I ſhall conſider : BITES. 


1. What Proviſion is made by the Common Law concerning g 
Matter. 9 8 e 
2. What by Statute. 
* r Rol. Ab. Sec. 5. As to the firſt of theſe Particulars, it ſeems to be agreed, vill 
29,6, Of common Right, the general Charge of Repairing all Highways lis vo 
1 Vent. go, the Occupiers of the Lands in the Pariſh wherein they are; but it ; (wi 
183, 189, That the Tenants of the Lands adjoining are bound to ſcowr their Di 
1 7 and there is no Doubt but particular Perſons may be burthened with vi 

general Charge of Repairing a Highway, in two Caſes : | 


1. In Reſpect of an Incloſure of the Land wherein it lies. 
2. In Reſpect of a Preſcription. 


_ Ab. Sect. 6. And firſt a particular Perſon may be bound to repair a Hy 
Gro. Ca. 366. way in Reſpect of an Incloſure, as where the Owner of Lands not il 
Sid. 464. fed, next adjoining to the Highway, incloſes his Lands on both Sides th 
of, in which Caſe he is bound to make a perfect good Way, and ſhall 
be excuſed for making it as good as it was at the Time of the Incloſure | 
it were then any way defective, becauſe, before the Incloſure, the Pea 
uſed, when the Way was bad, to go for their better Paſſage, over the Fi 
adjoining, out of the common Track, which Liberty is taken away by il 

Incloſure. : | "9 
x Sid. 464. Sect. 7. Alſo it hath been holden, That if one incloſe Land ona 
Side, which hath been anciently incloſed of the other Side, he ougitl 
repair all the Way, but that if there be not ſuch an ancient Incloſure ol 
other Side, he ought to repair but Half that Way: And it is ſaid, I 
where-ever one is bound to repair a Highway in reſpect of an Incloſure,s 
lays it open again as it was before, he ſhall be freed from the Charge d 
airing it. £ | 1 
> Saund. 160. Seck. 8. Secondly, A particular Perſon may be bound to fehl 
oo Ed.4.38.b. Highway in reſpect of a Preſcription ; and it is ſaid, That a Coli 
Brook Pre. tion aggregate may be compelled to do it by Force of a general if 


Far. 54,55. Uſed to do ſo in Reſpect of the Tenure of certain Lands, or for any W 
Conſideration, becauſe ſuch a Corporation in Judgment of Law 

dies, and therefore, if it were ever bound to ſuch a Duty, it muſt 8 

continue to be always ſo; neither is it any Plea, That ſuch Cop 

tion have always done it out of Charity ; for what it hath always 00 

it ſhall be preſumed to have been always bound to do; but it 5% 

21 Ed. 4.3 1. b. That a Perſon cannot be charged with ſuch a Duty by a general Preſaf 
| tion from what his Anceſtors have done, becauſe no one is bound id 
what his Anceitors have done, unleſs it be for ſome ſpecial Reaſon, 

5 | 


ſl” 


up. 76 O, eee rotary de Highiazys. 20g 
aving Land deſcended from ſuch Anceſtors, which are holden by: fich — 
" cervice, Ic. yet it ſeems, That an Indictment charging a Tenant in Kellew, 52-6 
* "ple with having uſed of Right to repair. ach a Way ratione Te-. 295. 
* gerræ ſue, is certain enough, without adding, That his Anceſtors, | 
«i whoſe Eſtate he hath, have always ſo done, for that is implied in 
|. That he has always uſed to do it ratione Tenure fac. Alſa an 
ter as ſuch, though at Will only, is indictable for ſuffering a Houſe. Salk. 357, 2. 
ng upon the Highway to be ruinous, Fc. and the Words ratione Te- 
. Sc. if added, are Surplus. 7 vt 
ell 9. However it ſeemeth certain, That whether a particular Perſon N fg 
bound to repair a Highway by Incloſure, or Preſcription, &c. yet the ? Ven. 56. 
cannot take Advantage of it upon the Plea of Not guilty to an In- 55 
rent againſt them for not repairing it, but ought to ſet forth their Diſ- 
ge in a ſpecial Plea. 355 Me 205 


ana now am to conſider in the ſecond Place, at whoſe Charge, and 
nom the Highway ought to be repaired by Force of the Statute; for 
better Underſtanding whereof, I ſhall examine: . 38 


ho are by Statute compellable to work in the Repairs thereof in 
_—_ thcic own Perſons, or by others. N 
uo may be aſſeſſed to a Rate made for the Defraying of the ex- 
= t:ordinary Charges of ſuch Repairs. 
What other Proviſions have been made to this Purpoſe. 
n what manner the Profits of Lands ſettled in Truſt for the Repairs 
of the Highways ſhall be imployed. Bn 


. dec. 10. As to the firſt Point, it is enacted by 2 & 3 Ph, & Mar. 8. Par. 2. 
22 Car. 2. 12. That the Pariſhioners of every Pariſh ſhall endeavour them- 
to the Amending of the Highways therein, and ſball be chargeable there- 
af followeth ; that is to ſay, Every Perſon for every Plough-land in Til- 
or Paſture, That he or fhe fhall occupy in the ſame Pariſh, and every o- 
Perſen keeping there a Draught or Plough, ſhall find and ſend at every 
and Place to be appointed for the amending of the Ways in the Parifh, one 
in or Cart, furniſhed after the Cuſtom of the Country, with Oxen, Horſes, 
ber Cattle, and all other Neceſſaries meet to carry Things convenient for 
Purpoſe, and alfo two able Men with the ſame, upon Pain of every Draught 
mg Default, ten Shillings ; and every Houſholder, and alſo every Cattager 
Labourer of that Pariſh, able to labour, and being no hired Servant by the 
, Hall by themſelves, or one ſufficient Labourer for every of them, upon 
y of the ſaid Days, work and travel in the Amendment of the ſaid High- 
; upon Pain of every Perſon making Default, to loſe for every Day, one 
ling and Six-pence : And if the ſaid Carriages of the Pariſh, or any of 22 Ca. 2. 12, 
Hall not be thought needful by the Surveyors, to be occupied upon any of the * 
Days, that then every ſuch Perſon that ſhould have ſent any ſuch Car- | 
c frall ſend to the ſaid Work, for every Carriage ſo ſpared, two able 
; there to labour for the Day, upon Pain to loſe for every Man not ſo ſent 
e jad Work, Twelve-pence ; and every Perſon and Carriage aboveſaid 
lere and bring with them ſuch Shovels, Spades, Picks, Mattocks, and o- 
70 and Inſtruments as they do make their own Ditches and Fences with- 
u ſuch as be neceſſary for their ſaid Work : And all the ſaid Perſons and 
'ages hall do and keep their Work, as they ſhall be appointed by the ſaid 
er, or one of them, eight Hours of every the ſaid Days, unleſs they 
be therwiſe licenced by the ſaid Superviſors, or one of them. 
„ a F 


20. "Of Nuſanes relating to Highways. "Yor 
| "Se, 11. And it is farther enacted by 18 El. 10. Par. 2. That every 55 
ſon or Perſons (except ſuch as dwell in the City of London) that ſhall}, , 


7 


' Jeſſed to the Payment of any Syubjidy to Her 10% to ve Pounds in Gul 


or forty Shillings in Lands, or above, during all fuch Time as he ſhall fla 
1 ſo aſſeſſed and not altered, and being none of the Parties chargeable" fr i 4 
. mendment of Highways by any former Law, but as a Cottager, ſhall find jy 
Wil: avle Men yearly to labour in the Highways, at the Times appointed. 
3 Sect. 12. And it is farther enacted by the ſaid Statute, Par. 3. That 
I other that ſhall occupy a Plough-land in. Tillage or Paſture, lying in eu 
1 Pariſhes, ſhall be chargeable to the making of the Ways within the Py: 
Wi where he dwelleth, as far forth, and in ſuch Manner and Form as am p, 
4 | fon having a Plough-land in any one Pariſh, is or ought to be chargeahl 
it Dal. ca. 26. Sec. 13. It was made a great Doubt in the Conſtruction of theſe i 
5 3 Kev. 568. tutes, what ſhould be accounted a Plough-land within the Purview of t 
„ „ ſettling whereof it was enacted by 7 & 8 V. 3. 29. That am Þy 
1 that ſhall have in his or her Occupation, Wood-land, or other Land, t t 
1 lue of fifty Pounds per Annum, ſhall be adjudged and deemed to h 
(FR Plough-land, as to all, or any of the Purpoſes within any of the Statut Al 
1 fore that Time made, of or concerning the Highways, any Thing in Then, ; 
TH any Uſage, or Cuſtom to the contrary, in any wiſe notwithſtanding. | 
vi Sect. 14. Allo it is farther enacted by the above mentioned Statute (fy 
| Car. 2. 12. Par. 8. That in ſuch Places where there is no Uſe of Cart, 
\ 1H Teams for the Amendment of the Highways, but the Uſage and Praftin i 
1 carry Stones, Gravel, Earth, or other Materials for ſuch Amendment, un 
. the Backs of Horſes, or by any other Kinds of Carriages; that in al | 
1 Places the Inhabitants ufing any ſuch Horſes or other Carriages, ſhall ſal 
10 ſuch their Horſes as are accuſtomed to that Kind of Labour, and ſuch h 
1 other Carriages, with able Perſons to work with the ſame, in like M 
1 and under the like Directions, Forfeitures and Penalties, as by any fm 
116 Statute for repairing of Highways, is appointed for Carts and Team. 
48 In the Expoſition of theſe Statutes the following Opinions have lt 
"TH holden, 8 1 0 
„ 3 Keb. 255, Secz. 15. I. That Perſons in Holy Orders are within the Puri 
6 476. them, in reſpect of their Spiritual Poſſeſſions, as much as any other Pet 
el | ge inf whatſoever, in reſpe& of any other Poſſeſſions, for the Words are gia 
1 * 2 Inft. 704 and there is no Kind of Intimation that any particular Perſons ſhall bet 
1 | empted more than others. „„ ns 3 , 
Wo - „ Raym. 186. Sect. 16. II. That he who keeps ſeveral Draughts in a Pariſh 3 ne. 
Mp 3 Keb. 567, to ſend a Team for each Draught, whether he occupy any Land in tit 
oF | Lede Dal. riſb, or not; and in like Manner, That he who occupies ſeveral Pla 1 
„ ca. 26. lands, ought to ſend a Team for each Plough-land, Naked he keep! 
- "T8 2 Keb. 617. Draught, or not. OS | 
1 © Palm. 389. Sec. 17. III. That © notwithſtanding the Words of the Statute eit | 
| i {| . only to the Occupiers of Land, yet if the Owner neither occup . 
| 1 nor let them, but ſuffer them to lie freſh, he ſhall be charged as much 1 
1 he had occupied them, for there is no Reaſon that the Publick (hall ll . 
Wy for his Negligence. 5 op . 
90 Sect. 18. IV. That it is no Excuſe for the Inhabitants of a Pari, „ 


ing indicted at Common Law for not repairing the Highways, wh » 
' Dalt. ca 26. have done the full Work required of them by Statute, for ſince thel 


bF 9. | . . „ . = we 
* tutes are wholly in the Affirmative, and made in Aid of the Comma , 
1 j | and to ſupply the Defects thereof, they ſhall not be conſtrued to 9 
f | any Proviſion thereby made for theſe Purpoſes. n oF 
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0.9. 19. Dalton is of Opinion, That he who keeps a Draught arid 
hat if he Carry with them ſuch Loads as they are able to draw, he ſhall 


Nc excuſed. 


gad. 20. As to the ſecond Point, viz. Who may be aſſeſſed to a Rate 


acted by the above mentioned Statute of 22 Car. 2. 12 Par. 10, 11. and 
4 V. & M. 12. That where the Fuſtices of the Peace bf any County, 
, or other Place, or the major Part of them, at their General or Quarter- 

"Ins, ſhall be fully Jatisfied that the common Highways, - Couſeys, Bridges, 
Veets or Pavements, within any Pariſh, Townſhip, or Hamlet, &c. within 
. reſhective Juri ſdiction, cannot be ſuffict ently amended, repaired, and ſup- 

orted, by Means of the Laws then in Force, without the Help of the ſaid Acts; 
\ ll ſuch Caſes one or more Aſſeſſment, or Aſſeſſments, upon all and every the In- 
SS; Owners, and Occuprers of Lands, Houſes, Tenements, and Heredita- 
%, or any perſonal Eſtate, uſually rateable to the Poor, within any ſuch Pariſh, 
| Mu Hamlet, &c. ſhall be. made, levied, collected, and allowed, by fuch 
erſon and Perſons, and in ſuch Manner as the ſaid Juſtices by their Order at 


5 Sn, ſtall direct and appoint in that Behalf : And the Money thereby 


e [aid Fuſtices, for and towards the Amending, Repairing, Paving, Cleanſing 
ud Supporting fuch H :ghways, Cauſeys, and Bridges, from Time to Time, as Need 
all require, and the ſaid Aſſeſſments ſhall be levied by Diftreſs and Sale of Goods 
Non-Payment upon Demand, &c. Provided that no ſuch Aſſeſſment or Aſſeſſ- 


the yearly Value of any Lands, Houſes, Tenements and Hereditaments, ſo af- 
el, nor the Rate of Stx-pence for twenty Pounds in perſonal Eſtate. 


ound, and imployed the ſame towards the Repair of the Highways, and yet the 
Wd Highways are not ſufficiently repaired, in ſuch Caſes it ſhall be lawful for 
be Juſtices of the Peace at their ſpecial Seſſions to be held every four Months, 


te to the Repairing thereof. 


punſh1ps, having not any Gravel-ſtones, Quarries, nor any other Materials fit 
g or conventent for the Amending or Repairing of the Highways within the 
W's Pariſbes and Townſhips, the Surveyors of the Highways of ſuch Pariſhes and 
wnſhips, had been forced to lay out their own Money for the Buying of ſuch Ma- 
rials as were neceſſary for that Purpoſe; and yet had no Remedy by any Law 
en in Force for a Reimburſement of. ſuch Expences ; and thereupon it is en- 
ed, That upon Notice given by the Surveyor or Surveyors of the Highways to 
 fuſtices of the Peace at their ſpecial Seſſions, and Oath made of what Sum 
Suns of Money, he or they have or hath ſo laid out and expended, upon Amen- 
bg and Repairing of the ſaid Highways, the Fuſtices of Peace, or any two of 
em, at their ſpecial Seſſiuns, may by Warrant under their Hands and Seals, 
10e an equal Rate to be made for the Re-imburſing the ſaid Surveyor or Sur- 
urs, the Monies by him or them laid out as aforeſaid, upon all the Inhabitants 
ſuch Pariſh or Ti ownſhip where ſuch Montes are expended, according to the 
les and Methods preſcribed by 43 El. 2. which Rate being confirmed and al- 
wed by the ſaid Fuſtices in their ſpectral Seſſions, ſhall be collected and gathered 
| the ſaid Surveyor or Surveyors of the Highways ; and if any Perſon or Per- 
" refuſe to pay the Monies fo aſſeſſed on him or them, that then the ſame fo 
8 N e 


þ1/ed fall be imployed and accounted for, according to the Order and Directions 


nts to be made in any one Year, ſhall exceed the Rate of Six-pence in the Pound 


dect. 21, An it is farther enacted by the above mentioned Statute of 
&8W. 3.29: Par. 4. That if any Inſhip, Liberty, Precinct, or Vill, that uſes 
| repair their own Highways, ſhall have levied the Rate of Six-pence in the 


r the Conſideration of the Highways, to order the whole Pariſh to contri« 
$7. 22. It is recited by 3, & 4 W.S M. 1 2. That divers Pariſhes and 


ade for the defraying of the extraordinary Charges of ſuch Repairs, it is 


2805 


t two Horſes, ought to attend therewith at the Times appointed, and Dait. ca 
b | 


” 


26+ 


206 Of Naſances relating to Highways. "Ia; 
be levied. by the ſaid Surveyors by Diſtreſs and Sale of the Gaods and Chat 
off the Perſons ſo refuſing, rendring to the Party the Overplus, reaſonable Cu 
1 = for making the ſaid Diſtreſs firſt to be deducted. If tis Fuſtices refuſe y * 
eee ſuch a Rate, they are compellable by Mandamus from the King's Bench n As 
Newton in davit of the Monies having been laid out; and the Mandamus ſhall be Aire 

Cheſtire. 70 the Fuſtices of the County, and ſerved on thoſe of the privy Seffions, 
Sell. 23. As to the third Point, vis. What other Proviſions hae ty, 
made to this Purpoſe, it is enacted by the ſaid Statute of 3864 V. M.y 
That no Fine, Iſſue, Penalty, or Forfeiture, for not repairing any Malz 
ſhall be returned into the Court of Exchequer, or other Court, but ſhall be Ini 
and paid into the Hands of the Surveyors of the Pariſh or Place, to be f 
towards the Repair and Amendment of ſuch Highway ; and that if any Fin . 
nalty, or Forfeiture, impoſed on any Pariſh r Place, for not repairing thy Hl 

ways, ſhall bereafter be levied on any one, or more, of the Inhabitants of ig 
Pariſh or Place, that then ſuch Inbabitant or Inhabitants ſhall make lis ar i 

Complaint to the Fuſtices of the Peace at their ſhecial Seſſions, ang the ſai ; 
 flices, or any two of them, are by the ſaid Statute impowered and authorizl\ 
Warrant under their Hands and Seals, to cauſe a Rate to be made, accord 
* See the pre- the Form and Manner * aforeſaid, for the Re-imbur fing ſuch Inhabitant or hid 
cedent e tante the Money ſo levied on him or them, gs aforeſaid, which Rate jo maj of 
: confirmed by tao Fuſtices, as aforeſaid, ſhall be collected, and levi by the ty. 
veyor or Surveyors of the Highways of ſuch Pariſh or Place fo preſented i 
difted, as aforeſaid, and the ſaid Surveyor or Surveyors ſhall within ong Ui 
next after the Making and Confirming the Rute aforeſaid, pay unto the Inhain 

or Inhabitants, ſuch Money ſo levied on him or them, as aforeſaid. 
Segt. 24. Alſo the later Statutes which have impoſed any Penaltisy 
Surveyors of the Highways, or others, for any Offences relating wk 
Highways, have generally ordained that the Whole, or Part thereof, lf 
be applied to the Repairs of the Highways of the Place wherein the Oda 
_ be committed, as will more fully appear in the ſubſequent Part of 

Chapter. i EIS, t 2 

Seer. 25. As to the fourth Point, viz. In what Manner che Prolibi 
Lands ſettled in Truſt for the Repairs of the Highways thall be emplt 
it is enacted by the above mentioned Statute of 22 Car. 2. 12. Par. 2. N 
where any Lands have been, or ſhall be given for the Maintenance of Caſk 
Pavements, Highways and Bridges, all ſuch Perſons that are, or ſhall bs, 
feoffed, or truſted with any ſuch Lands, ſhall let them to farm at the mi! 
proved yearly Value without Fine; and that the Fuſtices of Peace in thew 
Seſſions ſhall enquire by ſuch Ways and Means as they think fitting, ini the Val 
of all ſuch Lands ſo given, or to be given, and order the Improvemnt 
Imployment of the Rents and Profits thereof, according to the Will au 
1 rection of the Donor of ſuch Lands, if they find that the Perſons ſo imm 
1 have been negligent or faulty in the Performance of their Truff, (exce!# 
5 „„ Lands have been given to the Uſes aforeſaid, to any College or Hall in ell 
| the Univerſities of this Kingdom, which have Viſitors of their own) any l 
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| HSltatute, Uſage, or Cuſtom, to the contrary notwithſtanding. 1 
11 Sect. 26. As to the third general Head of this Chapter, vis. In 
"Fi 0 Manner the Highway is to be enlarged, it is enacted by 13 Ed. 1. Stat. 2. ui 
1 monly called the Statute of Wincheſter, Chap. 5. That Highways leading jr 
Market-Town to another ſhall be enlarged, ſo that there be neither Dyke, 
nor Buſh, whereby a Man may lurk to do Hurt, within two hundred Ful 
the one Side, and two hundred Foot of the other Side of the may: S0 tout 
Statute ſhall not extend to Aſhes, nor unto great Trees, &c. and if by Deful | 
the Lord that will not avoid the Dyke, Underwood, or Buſhes, in * x 
4 | | furt 


pay 


Chap: 76 . Of Nuſances relating #6 Hightoayt: 


3 Robberies be dont therein, the Lord ſhall be. anſeerable for the 
| 1 5 2 70 Murder be done, the Lord ſhall make a Fine at the King's Plea- 
vs; Aud if the Lord be nat able jo fell the Underwapds, the Country call aid 
5 n threin. Aud the King willeth, that in his Demean Lands and Woods within 


er caſt 6 Park be taken from the Highway, it is requijite that the Lord ſhall 
E Þ © Park the Space of two hundred Foot from the H gs, as before is ſaid, 
r that be make ſuch @ Mall, Dyke, or Hedge, that Qfeudors may not paſs nor 
1 3 n 
4 908. 27. Alſo it is enacted by the above mentioned Statute of 3 & 4. V. 
Wc N. 12. That the Surveyors of the Highways ſhall make every Cartway 
ieading 10 any Market-Town, eigot Fuot wide at the leaſt, and as near as may 
Je, even and level. Wks 


"5:2. 28. And it is farther enacted and declared by the ſame Statute, 
That no Horſe-Canſey, or Conſe) for Horſes, travelling upon,. or in any publick 


: 


W77iohway, be Jeſs or under three Foot in Breadth. 

Peace of any County, City, Riding, Diviſion, Liberty, or Place, or the major 
dart of them, being. fur at the Jeaft, at their Quarter-Sefſions, ſhall have Power 
9 enlarge or widen any Highways in their reſpective Countries, Ridings, Divi- 


Yo not exceed eight gar ds in Breadth, and that the ſaid Power do not extend to 
ul down any Houſe, or to take away the Ground of any Garden, Orchard, Gourt, 
r Yard: And for the Satisfattion of the Perſons who are Owners of, or may 
e intereſted in, the ſaid Ground that ſhall be laid into the ſaid Highways, the 
bid Tuftices are by the ſaid Statute umpowered to impanel a Fury before them, 

io adminiſter an Qath to the ſaid Fury, That they will aſſeſs ſuch Damages 
be given, and Recontpence to be made to the Ouuners and others interefted in 
be ſaid Ground, for their reſpecti ve Intereſts, as they ſhall think reaſonable, not 
ceeding froe and twenty Years Purchaſe for. Lands jo laid out, and likews/+ 
ch Recompence as they ſhall think reaſonable for the Making of @ new Ditch and 
Fence to that Side of the Highway that ſhall be ſo enlarged, and alſo SatisfatFion 
p any Perſort that may be otherwiſe injured by the enlarging of the ſaid High- 
pays : And upon Payment of the ſaid Money ſo awarded, or leaving it in the 
and: of the Clerk of the Peace of the reſpective County, for the Uſe of the Ouner, 
of others intereſted in the ſaid Ground, the Intereſt of the ſaid Perſons ſhall 
for ever diveſted cut of them, and the Ground that ſhall be laid into any 


"ts and Purpoſes whatjoever ; and the ſaid Fuſtices all have Power to order 


ud every the Inhabitants, Owners, or Occupiers of Lands, Houſes, Tenements or 
lereditaments, in their reſpectiue Pariſhes or Places that ought to repair the fame, 
ſuch Perſon or Perſons, and in ſuch Manner es the ſaid Fuſtices at ſuch Seſ- 
1; ſhall direct and appoini 3 and the Money ther eby r aiſed ſhall be employed and 
cunted for, according to the Order and Directian of the {aid Juſtices, for and 
uards the Purchafing of the Land to enlarge the ſaid Highways, and for the 
ung the ſaid Ditches and Fences : Aud the ſaid Afleſſments ſhall, by Order of 
Jad Fujtices, be levied by the Qverſeers of the Highways, by Diſtreſs and Sale 
tle Gade of Perſons fa aſſeſſed, not paying the ſame within tem days after De- 
bud, rendring the Overplus of the Value of the Goods fo diftrained to the 
"rand Owners thereof (the neceſſary Charges being firſt deducted). | 
v2. 30. But it is provided by the ſaid Statute, That no ſuch Aſeſment 
Ajeſments made in any one Year, for enlarging of Highways, ſhall exceed 
dale of Six-ponce in the Paund of the yearly Income of any Lands, Houfes, 


Aenne 


l;s Foreſt, and without, the Ways ſbull be enlarged, 4: before. is ſaid. And.if 


Sg. 29. Allo it is epatted by 8& 9 V. 3. 15. That the Juſtices of the | 


uns, Liberties, or Places, ſ6 that the Ground to be taken into the ſaid Highways 


Lighway by Virtue of the ſaid Aft, ſhall be efteemed a publick Highway to all In- 


je or more Aſſeſſment or Aſſeſſments t6 bt mage, levied, or collected, upon all 
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/ Nuſantes relating to Highebays. "' Bog) 
Jenements, and Hereditaments, nor the Rate of Six-pence in the Pouny fo 
perſonal Eftates. 1 . 
Seck. 31. Alſo it is farther enacted by the ſaid Statute, That the Fuſtcy 
of Peace at their Quarter-Seſſions, at the Requeſt of any Perſon, for the fut 
ling in Execution the Powers contained in the ſaid Act for the Enlarging of 
Highways, ſhall iſſue out their Precepts to the Owner or Owners of Gram |, 
vthers intereſted in the ſame, that are to be laid into the ſaid H 1ghways, 53 
pear at the next Quarter-Sgſſions, or ſhew Cauſe why the ſaid Highways ſy 
not be enlarged. | — A 
Sect. 32. And it is farther enacted, That if any Order or Decrer ſul, 
made by the ſaid Fuſtices for the laying out of Ground for the Enlargin 
. Highways, the Owners or Proprietors of the ſaid Ground ſhall have free Liberh 
within eight Months after ſuch Order, to cut down any Wood or Timber grouiy 
upon the ſaid Ground, or upon the Neglect thereof, that the ſame fhall be fil : 
Order of the ſaid Fuſtices, and the Owners of ſuch Wood or Timber fhall rec 
the full of what ſhall be made thereof, the Charges being firft deduffed, 
Sect. 33. And it is farther enacted, That any Perſon grieved by the Oy 
or Decree of the ſaid Fuſtices may appeal to the Fudges of Aſixe at the n 
Aſize only to be held for the County where ſuch Decree or Order ſhall be my 
and any of the ſaid Fudges are by the ſaid Statute impowered to examine, 
firm, or reverſe the ſaid former Order and Decree, as in Fudgment the ji 
* think fit, and if affirmed, to award Coſts againſt ſuch Appellants for their Ji, 
tion and Delay, and to cauſe the ſame to be levied by Diſtreſs and Sale it 
Appellant's Goods, rendring the Overplus to the ſaid Appellants, © 
Sec. 34. And it is farther enacted by the ſaid Statute, That why 
common Highway ſhall be 'incloſed after a Writ of Ad quod damnum jul 
and Inquiſition thereupon taken, any Perſon grieved by ſuch Incloſure, w 
. make his Appeal to the Quarter-Seſfions of the County to be held next after i 
Inquiſition taken, which ſhall finally hear and determine ſuch Appeal; and it 
ſuch Appeal be made, then the ſaid Inquiſition and Return entred and rei 
- by the Clerk of the Peace of ſuch County at the Quarter-Seſſions, ſhall be for 
. afterwards binding to all Perſons whatfhever. ' _ 
Sect. 35. As to the fourth general Head of this Chapter, viz. In ni 
Manner the Surveyors of the Highways ſhall be appointed, it is enacted 
384 Will. & Mar. 12. That upon the fix and twentieth Day of Decembi! 
every Year, unleſs that Day be Sunday, and then on the ſeven and twentih 
the Conſtables, Headboroughs, Tithing-men, Church-wardens, Surveyor or N 
veyors of the Highways, and Inhabitants in every Pariſh, ſhall aſſemble til 
und the major Part of them as are ſo aſſembled, ſhall make a lift of the u 
a competent Number of the Inhabitants in their Pariſh, who have an I 
in Lands, Tenements, or Hereditaments, in their own Right, or their Wi 
of the Value of ten Pounds by the Year, or a perſonal Eftate of the Jab 
one hundred Pounds, or are Occupiers or Tenants of Houſes, Lands, Tenend 
or Hereditaments, of the yearly Value of thirty Pounds, if any fuch then 
or if there be no ſuch Perſons in the Pariſh, then the ſaid Liſi to be of ii 
Jufficient Inhabitants of ſuch Pariſh, and ſhall return ſuch Liſt unto tuo 
of the Fuſtices of the Peace in or near the Diviſion of the County in which f 
Pariſh lies, at a ſpecial Seffions to be held for that Purpoſe within the fail | 
viſion, on the third Day of January next following, unleſs it ſhall buppen! 
Sunday, and then to be the fourth of the ſame Month, or within fifteen Days 
for which Purpoſe the ſaid Fuſtices are required to hold a ſpectal Seſſions a 
Place within that Diviſion where the Pariſh lies, and to give Notice y 
Time and Place where they intend to hold the ſame, to the Conſtables, Hu 
roughs, Tithingmen, Church-wardens, and Surveyors of the Highways 15 
1 4 


Chaps. Of Niuſances relating to Highways. 
p within the ſaid Diviſion, at leaſt ten Days before the Holding of the ſaid 
A ; and the ſaid Fuſtices ſhall then and there, out of the ſaid Liſts, ac- 
| if 5 ' their Diſcretion, and the Largeneſs of the Pariſh by Warrant under 
" y ads and Seals, nominate and appoint one, two, or more, as they ſhall 
we fit, and approve of, being of ike Sufficiency as aforeſaid, to be Surveyor or 
urveyors of the Highways of every Pariſh within the Diviſion, or for any Ham- 
Precindt, Liberty, Tithing or Town, of and in the ſame Diviſion, for the 
Nur enſuing; which Nomination and Appointment ſhall by the Conſtables, Head. 
wrought, Ti ithingmen, or Surveyors of the Highways fer the Time being, or ſome 
them, be not! fied to the Perſon or Perſons ſo nominated, choſen, and appointed, 
the ſaid Fuſtices within fix Days after ſuch Nomination, by ſerving him or 
en ith the ſaid Warrant or Warrants, or by leaving the fame, or a true Cy 
berenf, at lis or their Houſes or uſual Places of abode ; and from thenceforth 


bs Perſon or Perſons ſo nominated and appointed, ſhall be Surveyor or Surveyors 


| the Highways, for the Pariſh, Town, Village, Hamlet, Precinct, or Tithing, 
„, ubicb be ſuall have been fo nominated, choſen, and appointed for the Year en- 
Ling, and ſhall take upon him and them reſpectively and duly execute the ſaid 
ce according to the former Laws made concerning the Highways, and the ſaid 
%; and if the ſaid Perſons ſo nominated and ſerved with the ſaid Warrant 
Jul refuſe, or neglect jo to do, be or they ſo refuſing and neglefing, ſhall forfeit 
le Sum of feve Pounds, to be levied on bis or their Goods and Chattels, by Di- 

reſs and Sale of the ſame, by Warrant under the Hand and Seal of two or more 
Wu ices of the Peace of the ſame Diviſion, or in Default thereof any neighbour- 
g Juſtices of the Peace for the ſaid County, which Warrant the ſaid Fuſtices 
re required to make upon Information of any one credible Witneſs upon Oath , 
W me Moety of which Forfeiture ſhall go to him that jl:all inform, and the other 
viety for and towards the Repair of the Highways of the ſame Pariſh, rendrin 
be Overplus to the Party whoſe Goods ſhall be diſtrained, the Charges of the Di- 
reſs and Sale being firſt deducted; and in Caſe of ſuch Neglect or Refuſal, the 


erſons to perform the ſaid Office, who upon like Notice of ſuch Nomination 


e, ond if he or they neglect or refuje ſo to do, ſhall forfeit the like Sum of 
e Pando, to be levied and diſpoſed of as aforeſaid ; and if the Conſtables, 
Wcadoroughs, Tithingmen, Church-wardens, and Surveyor or Surveyors of 
be Highways of any Pariſh, Town, Liberty or Precinct, or ſome of them, 


Med, every of them ſo neglecting, ſhall forfeit the Sum of twenty Shillings, 
le levied in the Manner, and imployed to the Uſes aforeſaid, © 
Heer. 36. And it is farther enacted by the ſaid Statute of 3 & 4 V. & M. 
2. That if any Juſtice of the Peace ſhall neglect or refuſe to do what is re- 
ured of him by the ſaid Act, he ſhall forfeit five Pounds, one Moiety where- 
ell go to the Perſon that ſball ſue for the ſame, the other Moiety to be em- 
ed in the Repairs of the Highways of the Pariſh where the Perſon who 
al fue for the fame inhabits, to be recovered in any of the King's Courts of 
kord, by Aclion of Debt, &c. A 
Ye, 37. As to the fifth general Head of this Chapter, viz. In what 
anner the Surveyors of the Highways ought to execute their Office, it 
matted by the ſaid Statute of 3 & 4 V. & M. 12. That every Surveyor 
the Highways, appointed as by the ſaid Act is directed, ſhall within fourteen 
pays next after the firſt Acceptance of the ſaid Office, and fo from Time to Time 
*ry jour Months, during bis being Surveyor, take a View of all the Roads, 
mn Highways, Water-Courſes, Bridges, Cauſeys, and Pavements within the 
rh, Trxen, Village, Hamlet, Precint, or Tithing, for which be is appointed 
Hhh Surveyor, 


ud Fuſtices are impowered to nominate and appoint ſome other fit Perſon or 


ud Appointment, ſhall take upon him or them, and duly execute the ſaid Of 


all nt return the ſaid Lift of Names in ſuch Manner, as in this Act is di- 
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/ Niuſanres relating to Highways. Bool] 
Surveyor, that are to be repaired by the ſaid Pariſb, &c. and ſhall make a p,, 
ſentment upon Oath, in what State and Condition he finds the ſame, to fom, % 
ſtices of the Peace of the ſame Diviſion, if then refident there, otherwiſe j fon 
neighbouring Juſtice of the Peace for the ſaid County, and in Default here 100 
incur the Penalty aforeſaid, as if he or they had refuſed or neglefted to dh, 
and execute the ſaid Office, unleſs be ſhall have ſome reaſonable Excuſe for On 
ting the ſame, to be allowed of by twa Fuſtices of the Peace f the Jams Dy 
fron, &c. And what Defaults and Annoyances they ſhall find in any "of fe ky 
Highways, &c. they ſhall from Time to Time the next Sunday Immediately of 
Sermon, give publick Notice of the ſame in the Pariſb Chureh, und if th ſam 
ſhall not be removed, repaired; and amended within thirty Days after ju 
Notice given, that then the ſaid Surveyor or Surveyors ſhall within they 
Days remove, repair, and amend the ſame, and diſpoſe of the ſame Am 
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ances, to and for the Repair of the ſaid Highways ; and the ſai Surdehur þ 
| Surveyors ſhall be re-imburſed what Charges and Expences they ſhall" be o 
fo doing, by the Parties who ſhould have done the ſame ; and in Caſt the fi 
Parties ſhall upon Demand refuſe or neglect to pay the ſaid Surveyors their jul 
Charges, then the ſaid Surveyors ſhall apply themſelves to any Fuſtice q of 
Peace within the Diviſion of the County wherem ſuch Highway is, and in 
fault thereof. to any neighbouring Fuſtice for the ſaid County, and upon hip 
their making Oath before ſuch Fuſtice of the Notice to the Defaulter in num 
aforeſaid, the ſaid Surveyors ſhall be repaid all fuch their Charges as full 
alloꝛued to be reaſonable by the ſaid Fuſtice, to be levied in Manner afink 
Sec. 38. Alto it is enacted by the above mentioned Statute of 22 ( 
12. Par. 12. That the Surveyors ſhall appoint fix Days for the providing Sing 
Gravel, and other Materials, for the Amendment of, and for working ink 
' Highways, having reſpect to the Seaſon of the Year, and the Weather, ol 
giving Notice publickly ſome convenient Time before the ſeveral Days; 
which Days all Perſons liable to the jaid Work, ſhall attend and work acm 
ingly: And the ſaid Surveyors, &c. ſhall make Return of the Defaulters, wi 
one Month after every Default made, to ſome neighbouring Fuſtice of the Pun 
the ſame County; and the ſaid Fuſtice ſhall preſent the ſame at the Quarter 
ſions of the Peace held next after ſuch Return made unto him; and the Of 
ders ſhall reſpectively incur the ſame Forfeiture, Pains and Penalties, ini 
and appointed by the Laws then in Force for the Amending of the Highu 
And it has been adjudged, That the Juſtices ought to fix the Particular Da 
and not generally to appoint fix Days between ſuch and ſuch a Day.. - | 

See. 39. It is enacted by 5 El. 13. That it ſhall be lawful for the W 
veyors of the Highways, for the better Reparation of the Ways, within their ſan 
Limits (if it ſhall be jo to them thought neceſſary)to take or carry away if 
Rubbiſh or ſmalleſt broken Stones of any Quarry or Quarries lying and Ml 
within the Pariſh where they ſhall be Surveyors, without Licence, Controlmnt 
Impeachment of the Owner, ſo much as by their Diſcretions ſhall be deemel i 
cefſary for the Amendment of the ſaid Mays: And that for the Fault gf d 
Quarry not being within their ſaid Pariſh or Limits, or in Default of Nl 
not to be found in any ſuch Quarry, it ſhall be lawful for every ſuch Sur 
for the Uſe aforeſaid, in the ſeveral Grounds of any Perſon or Perſons in 
<w:thin the Pariſh and Limits where they ſhall be Surveyors, and nigh adj" 
to the Way wherein ſuch Reparations ſhall be thought neceſſary to be made, 6 
wherein Gravel, Sand, or Cinders is likely to be found, to dig or cauſe ! 
digged for Gravel, Sand, or Cinders, and likewiſe to gather Stones hing 
any Lands or. Grounds within the Pariſh, and meet to be uſed to fuch Fu 
. ond.therecf to take and carry away. ſo much as ſhall be by them thought el 
70 be empleyed in the Amendment of the ſaid Highways. 

1 | 


CF, : 


( 


hap. 76. Off Nuſances relating. io Ng bmαν 

6c. 40. But it is provided by the ſaid\Statute, Par. 4. That it 
Uoful to any eh Super vfl i irtus of the ſaid AF to cauſe any, Rub- 
/ RUA Quarries, bur only. ſhell extend to. ſuch 
5% as ſhall be found here Reach egged by. lle Owner or. Oumers of the ſaid 
ry or Varries, o other ure by bus er their Licence and Commandment x 
ſhall not extend to give Authority to: an; Suberviſor to dig or cauſe, to be 
- 1 any Gravel, Sand, or Ginders in the. Hauſt, Garden, Orchard, or Mea- 


an Perſon, nor-that it ſhall be lawful to any ſuch Superviſor to cauſe 
tre Pits to be digged for Gravel in any. ſeveral and intlefed Ground than 
Lvl; ond that the ſame Fit er Hole fa agged for Gravel, as is aforeſaid, 


U 
5 


: And that every ſuch Super vuſor as ſhall cauſe. any ſuch Pit to be made 
digged for Gravel, Sand, ar Cingers,.as is aboveſaid, ſhall within one 
th next after ſuch Digging or Pit made, cauſe the ſame to be filled and 
ed up with Earth, at f he Coſts and Charges of the Pariſhioners, upon 
. forfeit to the oner or Owners of the Soil wherein any ſuch Pit ſhall 


ade and digged, for every Default jive Marks to be recovered by Action of 


py And it is farther enacted by the ſame Statute; Par. G. That every 
22 frall within the Limits where he. ſhall be Superviſor, have Aut ho- 
7% turn a Water-Courfe, or Spring of Water; being in any Highway, into 
Ditch of the ſeveral Ground of am Perſon whatſoever next adjoining to the 
Ways, in ſuch Manner as by the ſaid Superviſors ſhall be thought meeteſt. 
ef. 42. Alſo it is enacted by the above mentioned Statute of 18 El. 10. 
7. That where any Soil hath been caſt into the common Highway, or com- 
aring Way, that there is a Bank between the ſaid Way and the Ditch, 


err Diſcretions, to convey the Water out of | the ſaid Way into the Ditch; 
aw, Right, Intereſt, or Uſage, to the contrary notwithfanding;, = 
ef. 43. And it is farther enacted by the ſaid Statute of 3 & 4 V. & 


Tins already made are not ſufficient to carry of the Water that lies upon the 
pays, to make new Ditches and Drains in and through the Lands next 
ming to the ſaid Highways, and keep them ſcoured, cleanſed, . and open, 
come upon any of the Lands with their Workmen far ſo doing. 


Meaning of either of the ſaid Statutes of 2 & 3 Ph. & Mar, 8. pr. 5 El. 
preſent every ſuch Default or Offence, to the next Fuftice of Peace for 
ine being, under pain of forty Shillings. 15 : 


then in Force, touching the Repairing the Highways, to be put in Execu- 
ond the Penalties thereby impoſed to be levied and diſpoſed of, as by the 
ceral Act is directed: And every Conſtable or Surveyor of the Highways 
Pig or neglecting to put the ſaid As in Execution, or wilfully ſuffering 
Vaggons or Carts to paſs thro' their reſpectiue Limits with more Cattle, or 


lings, &c. , | | | | 

7,46. And it is farther enacted by the ſaid Statute of 3 & 4 M. & 
12. That the Fuſtices of the Peace of every County ſhall in their reſpec- 
Divifions once in four Months, hold a ſpecial Seſſions, and fhall thereunto 
ſum mon 


1 

- = 

. 5 5 
— not 
ol 
1 
. 

CATE 


| nt by any May be in \Breadth ar Length, above ten Yards over at the 


lull be lawful for the ſaid Surveyors, &c,- to make Sluices or otler Devices 


12. That it ſhall be lawful for the ſaid Surveyors, where the Ditches and 


ed, 44. Alſo it is enacted by the above mentioned Statute of 5 El. 13. 3 
8. That every Surveyor for the Time being, ſhall within one Month next 
r Default or Offence made by any Perſon, contrary to the Proviſion and 


2.45. And it is enacted by the ſaid Statute of 22 Car. 2. 12. Par, 1. 
f all Conſtables and Surveyors of the Highways, from Time to Time du- 
ther Continuance in their Offices, ſhall cauſe the ſeveral Acts of Parlia- 


ler Manner than by Law is allowed, ſball incur the like Penalty of forty - 
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* Of Nuſances relating to High 


8 H. 7.5.2. ſuffer the Ditches adjoining to a Highway, to be foul, by reaſon wi 


H. 7. 5. b. to hang over the Road in ſuch a Manner as thereby to incomm0# 


ſummon all the Surveyors of the Highways within that Di vi ſion to comp 100 
them, and ſhall give them a Charge to do their Duty, and declare in then yy 
they are obliged to do by Virtue of that, or any former At ; after which, jx 
Surveyors ſhall make a Preſentment unto them upon Oath, of the State and o 

tion of the Highways within their reſpective Pariſhes, Towns, Hamlets, g, 
what Offences and Neglects any are guilty of, contrary to the Meaning of 
Statute made concerning the Highways, or any Thing relating thereunty . ; 
before any ſuch Surveyor ſhall go but of, or be diſcharged from his Office, ug 
at ſome ſuch ſpecial Seſſions, give an Account upon Oath of all Money thy j, 
come to his Hands, which ought to be employed in amending 'of the High 
and how he hath diſpoſed of the ſame ; and in caſe any Moneys ſhall raj; 
his Hands, he ſhall deliver the ſame to the Surveyors of the Highways, tut 
ſerve for the ſame Pariſh, Town, or Hamlet, &c. for the Year enſuing, a 
caſe of Failure, ts forfeit the double Value of what ſhall be adjudged ty 
his Hands, by the ſaid Fuſtices, ke. „„ AR of 

Sec. 47. And it is enacted by 6 Anne, 29. That if any Survyy| 
neglect to put either that or any former Law for repairing Highways in dn 
tion, he ſhall forfeit ſibe Pounds, to be levied by Diſtreſs, &c. by Wan 
one Tuſtice of the Peace. ä 


As to the fixth general Head of this Chapter, viz. What ſhall be füt 
A2 Nufance to the Highway, I ſhall conſider : 


1. What ſhall be ſaid be ich a Nalince at:Commod i. 
2. What by Statute, N ö 


Kitch. 34, 35 Sec. 48. As to the firſt Point, there is no Doubt but that all u 
whatſoever to any Highway, as by digging a Ditch, or making all 
overthwart it, or laying Logs of Timber in it, or by doing any othal 
which will render it leſs commodious to the King's People, are public 
ſances at Common Law. 1 

2 Rol. Ab. Sect. 49. Alſo it ſeemeth to be clear, That it is no Excuſe for o- 

8 * layeth ſuch Logs in the Highway that he laid them only here and ther 
that the People might have a Paſſage by Windings and Turnings throupl 

Logs: Yet it is ſaid to be no Nuſance for the Inhabitants of a Tomnv 

2 Rol. Ab. lade Billets, &c. in the Street before their Houſes, by reaſon of the Net 

137-B.2, 3. of the Caſe, unleſs they ſuffer them to continue there an unreaſonable 
after they are unloaded. "A I | 

Sect. 50. There is no Doubt but that it is a Nuſance at Comma 
to erect a new Gate in a Highway, as hath been more fully ſhewl 
precedent Chapter; alſo it ſeemeth clear, That it is a like Nu 


i 


Kutch. 34, 35. jt is impaired, or to ſuffer the Boughs of Trees growing near the Hy 


Paſſage. 5 
Sect. 51, As to the ſecond Point, vis. What ſhall be ſaid to be“ 
ſance to the Highway by Statute; not only all the above mention 
ſances, which are ſuch at Common Law, are eſteemed alſo Nuſances . 
tute, but there is alſo one particular Nuſance which is made ſuch by 00 
5 Ge). 1. 12. and doth not ſeem to be taken Notice of by Common Law, and that! 
Drawing of a travelling Carriage with more than fix Horſes in Leng 
Permitting whereof hath occaſioned the Carrying of ſuch exceſſit 
in ſuch Carriage, that the Weight thereof hath in many Places rend 
Roads unpaſſable, 9 


1 


re to be r emoved 
In what Order Hedges and Ditches, adjoining to the Highway, ought 
to be kept. | | | ö 


and puniſhed, I ſhall conſider the following Parti- 


How far all Trees and Buſhes are to be removed from the High- 


Way. 
to be removed. 


How far all Perſons are puniſhable for taking away Things made uſe 
of for the Benefit of the Highway. | 


than five Horſes in Length. 


towr his Ditches ; but it is ſaid, That he who hath Lands next adjoin- 


„ That he who hath Trees next adjoining to the Highway, and hang- 
over it to the Annoyance of the People, is bound by the Common Law 
op the fame ; and it ſeems clear, That any Perſon may juſtify the Lop- 
W ſuch Trees, ſo far as to avoid the Nuſance. Sn 


fel. 53. However it is enacted by 5 El. 13. Par. 7. That the Hays, 
ces, Dykes, or Hedges, next adjoining on either Side, to any High or Com- 


Inv, by the Owner or Owners of the Ground or Soil, which ſhall be in- 


bd with the ſaid Hays, Fences, Dykes, or Hedges aforeſaid, &c. 


gell. 54. And it is farther enacted by 18 El. 10. Par. 5. That whoever 


ng to any Highway, or Common faring Way, according to the true In- 


mee ten Shillings, to be levied by the Surveyors, &c. 
dd. 55. And it is farther enacted by 3 & 4 V. & M. 12. 


Surveyor, &c. every ſuch Offender ſhall forfeit five Shillings, &c. 


re not twenty Foot broad, ſhall from Time to Time, and at all Times, kee 


111 foever, 


to the ſeventh general Head of this Chapter, viz. How ſuch Nuſances 
0 


\ Tn what Manner all other Annoyances obſtruding the Highway are 


How far they may be puniſhed for drawing a Carriage with more 


to ſuch Lands, is not bound by the Common Law ſo to do, without 
e ſpecial Preſcription for that Purpoſe ; and perhaps it is the better Opi- 
8 H. 7.5. a. b. 


faring Way, ſhall from Time to Time be dyked, ſcowered, repaired, and 


| wt repair, ditch, or ſcowr, any Hays, Fences, Ditches, or Hedges ad- 
of the above mentioned Statute of 5 El. 13. ſhall forfeit for every ſuch 


Tf any Owner 
Vcuprer of Lands next adjoining to any Highway, not twenty Foot broad, 
neglect to cleanſe or ſcowr their Ditches, Gutters and Drains, adjoining 
le ſaid Highways, or cauſe the Earth taken out thereof to be carried a- 
, and lay ſufficient Trunks, Tunnels or Bridges, where any Cartways are, 
the ſaid Grounds, for the Space of ten Days after Notice thereof given 


9, 56. And it. is farther enacted by the ſaid Statute of 3 & 4 V. & M. 
That the Poſſeſſers of the Land next adjoining to any Highways, where 


Hedges plaſht, cut, or pruned, ſo as no Tree, Buſh, or ſhard, ſhall ſtand 
We in ſuch Highway, nor Bough or Branch be ſuffered to hang over the 
% any Part thereof ; but the ſaid Hedges ſhall be kept cut and pared 
Pu from the Roots, and not permitted in any ſort to ſpread into or hang over 
Wighway, or any Part thereof, to the End that there may be a free and clear 
age for the Travellers, and all Sorts of Carriages haden, without being any 
 Projudiced or olſtructed by any Hedges, Trees, Boughs, or Branches what- 


ect. " As to the firſt Particular, viz. In what Order Hedges and 8 H. 7. f. ab. 
ches, adjoining to the Highway, ought to be kept; it is ſaid, That he = 
\ hath Lands next adjoining to a Highway, is bound of common Right H. P. C. 144. 


tch. 34,35 


ca. 26. 


1 Jon. 222. 


Vide 4 Aſſ. 3. 
17 Ed. 3.9.b. 


foever, and that the Sun may freely ſhine into the ſaid Mays, to dry ont 
El. 10. Par. 6. That every Occupier of Lands adjoining to the Ground. 4% 
ing to any Highway, or common faring Way, where any Ditching or Sem 
ſhould or ought to be, as aforeſand, ſhall fam Time to Time, 4s Need juj, 
quire, ditch and ſcowr in his Grounds ſo adjoining, whereby the Water cum 
from the ſaid Highway, &c. over the Ground ntxt adjoining, may love] 
ſage over ſuch next Ground ſo adjoining, on Pain of Forfeiture fir 
Time ſo offending” for every Rod not ſo ditched and ſcoured, twelve pm 
Sect. 58. As to the ſecond Particular, viz. How far all Trees and u 
are to be removed from the Highway, it appears from the above ment 
Statute of Wincheſter, Chapter 5. That no ſmall Tree or Buſh, wherely a 
may turk to do hurt, - ought to be ſuffered to ſtand within two hundred I 
either Side of a Highway leading from one Market-Town to another, \ 
See. 59. And it is farther enacted by the ſaid Statute of 5 El. 13, N 
That all Trees and Buſhes growing in the \Highways, ſhall be cut dm 
the Oxoner or Owners of the Ground or Soil, &c. And it is alſo enadill 
the ſaid Statute of 18 El. 10. Par. 7. That whoever ſhall not cut down, 1 
loro all Trees and Buſhes, growing in or next adjoining to any the ſai j 
according to the Intent of the above mentioned Statute of 5 El. 13. faul 
feit ten Shillings, 25047 
Sect. bo. Alſo it is enacted by the ſaid Statute of 3 & 4 W.& ly 
That no Tree, Buſh, or Shrub ſhall be permitted to ſtand or grou i 
Highway not full twenty Foot broad, but the fame ſhall be cut down, gi 
up, and carried away by the Owner or Owners of the Land or Soil, wil 
fame ſhall fland or grow, within ten Days after Notice to him or tung 
by the ſaid Surveyors, or any of them, on Pain to forfeit for every yl 
five Shillings, &c. Wh | | 
Sect. 61. As to the third Particular, viz. In what Manner all d 
Annoyances obſtructing the Highway are to be removed; it ſeems 
That by the Common Law any one may abate a Nuſance to a Hy 
and remove the Materials, but not convert them to his own Uſe, sl 
more fully been ſhewn in the precedent Chapter; alſo it ſeemeth, Til 
Heir may be indicted for continuing an Incroachment, or other Nuſa 
a Highway, begun by his Anceſtor, becauſe ſuch a Continuance then 
mounts in the Judgment of Law to a new Nuſanſe. LY 
Sec. 62. But the Common Law, not having been thought ſufid 
to have provided againſt Miſchiefs of that Kind, it was enacted by thei 
mentioned Statute of 18 El. 10. Par. 7. That no Perſon, having am b 
adjoining to any Highway, or Common faring Way, leading to any M. 
Torn, ſhall caſt or ſcowr any Ditch, and throw or lay the Soil there i 
Highway, and ſuffer it to lie there by the Space of fix Months, to the 
ance of the ſaid Highway, or Common faring Way, upon Pain of Fur 
fer every Load of Soil jo caſt into the Highway, or Common faring W 
Ditching or Scowring, twelve Pence: And that the Surveyors n 
Sluces thro" Banks occaſioned by the caſting ſuch Soil into any High) 
Seck. 63. And it is farther enacted by the above mentioned vl 
3 G 4 W. & M. 12. That no Perſon ſhall lay in any Highway not tel 
broad, any Stone, Timber, Straw, Dung, or other Matter, whereby the ja 
be any ways obſtructed or annoyed, on Pain to forfeit for every ſuc 9 
foe Shillings, &c. And it is farther enacted, That if any Timber, Sum, 
Straw, Stubble, or other Matter for the making of Dung, or on am Wl 
. 2 3 4 | 


ms. — 00" 


hapu6. N pee | _ my, Baca? + 

| 5 7, „. 11% in any ghoay „ 2 ad, e reb y rh 5 
inf 2 pe o aunoyed, the Owners ur of ors of the Lands 
xt adjuning to the ſame, ſail clear the ſaid Way by removing thi fold Tims 

„ Stone, Hay, Strau, Dung „ Or ö other Matter * and have, rake, and diſpoſe 
(le ſame to his and their own Uſe ; and if any fuch Owner. or Occupier of 
"nds next adſoining lo the ſaid High, Hall neglect to clear ibe ſaid 

| of the jard Nu/ances, he ſhall forfeit five Shillings, &. x oy 

of, 64. As to the fourth Particular, viz. How far all Perſons are pu- 

able for taking away Things made Uſe of for the Benefit of High- 

ays, it is enacted by the above mentioned Statute of 7 & 8 V. z. 29. That 
5 Perſon who ſhall pull up, cut down, or remove, any Poſt, Block, great 
me, Bank of Earth, or other Security, which was ſet up, placed, und 

de, fir ſecuring any Horſe or Foot Cauſey, in a publick Highway, from 

gan, Mains and Carts, ſhall upon Complaint to any Fuſtice of the Peace 
the Place or Diviſion where ſuch Offence ſhall be proved by the Oath of 

W, ---dible Witneſs, &c. forfeit twenty Shillings, one Moiety thereof to the 

rueyors, &c. and the other Moiety to him that ſhall diſcover the ſame... 

Sed. 65. As to the fifth Particular, viz. How far Perſons may be puniſhed 

drawing a Carriage with more than five Horſes in Length, it is enacted 
the above mentioned Statutes of 22 Car. 2. 12. Par. 6, 7. and 7 & 8 Will. See the Sta: 

29. and alſo by 6 Anne, 29. and ꝙ Anne, 18. and 1 Geb. 1. c. 11. That tute of 5 Geo. 

travelling Waggon, Main, Cart, or Carriage, wherein any Burdens, Goods © © * 

Mares ſhall be carried and drawn (other than ſuch Carts and Carriages as 

ll be imployed in or about Huſbandry and Manuring of Land, and in carry- 

0 Hay, Straw, Corn? unthraſbed, Chalk, Timber for Shipping, Materials * 1 Geo. 1. 
Building, Stones of all Sorts, or ſuch Ammunition or Artillery as ſhould be Stat. 2: c. 11. 
the Service of his Majeſty, his Heirs or Succeſſors) ſhall at any one Time be 

bun or go in any common or publick Highway or Read, with above _ 

%%, Oxen, or Beaſts in Length, (except“ only where ſuch five Horſes ſhall > 6 Annæ, 9 

f be ſuficrent to draw ſuch Cart or Waggon up any ſteep Hill, or out of any 9 Annæ, 18. 

| Place, in which Caſe it ſhall be lawful to join any Horſes from another 

rt or Waggon then travelling that Road, with the Conſent of the Owner or 

ier of juch Cart or Waggon, to belp ſuch inſufficient Horſes up ſuch fleep 
ih, or out of ſuch foul Place) on Pain of © forfeiting five Pounds, one Moiety 6 Anne; 29. 
te Surveyor of the H ighways of the Place where fuch Ofence ſhall be commit- 

, jor the Repairs of the ſaid Highways, and the other Moiety to him who ſhall 

wer and proſecute for the ſame, io be levied by Diſtreſs 4 all, or any of 

' Horſes, Oxen, or Beaſts af any Perſon offending againſt th ſaid Statutes, | 

ich? Diſtreſs may be made by any Perſon whatſoever, (without any Warrant, 9 Anz; 18. 
it ſeemeth from ꝙ Anne, 18.) And the Beaſts fo diſtrained are to be deli- 

red forthwith to the Surveyor of the H :ghways, or other Pariſh Officer, of 

Place where the Offence ſhall he committed; and if the faid Penalty be not paid 

bn three Days, the ſaid Surveyor or other Pariſh Officer, may, by Warrant 

one Yutice of the Peace, ſell the Jaid Diſtreſs, and deliver the Money raiſed 
rely to the ſaid Fuſtice, who-1s to diſtribute the Penalties in the Manner 
fe directed, rendring the Overplus to the Owner, the Charges being firſt de- 

Fed; or if the Offender. ſhall immediately pay the ſaid Penalty to the Perſon 
all make ſuch Diſtreſs, or to the Surveyor, or other Pariſh Officer, where 
Ofence ſhall be committed ; then the Perſon ſo receiving the fame, ſhall deli- 
i to the next Juſtice of the Peace, to be by. him diftributed, as aforeſaid. 

Wed that if any Perſen ſhall refuſe or neglect to carry any of the ſaid Beaſts 

bm , diftrained, to the Surveyor, or other Pariſh Officer, as aforeſaid, he 

f Jorfeit twenty Pounds, to be levied of his Goods by Warrant 'of one Fuſtice 

e Peace, &c. And if any Surveyor, or other.Poriſh Officer, ſhall refuſe or 


neglect 


Of Nuſances relating to Highways. *"Bggyj| 


neglect to deliver any Sum of Money, or Penalty by him received,” td th f 


Fuſtice, be ſhall forfeit twenty Pounds to be levied, &c. as aforefai. 108 


tions [87 „ I, Cog OO 
Se. 66. And it is farther enacted by the ſaid Statute of 9 A4y 
That if any Perſon employed by any Carrier, or other Perſon ſubjec 
Penalties mentioned in the ſaid Att, ſhall drive, or aſſiſt in the Drivin 
any travelling Waggon, &c. with more than fix Horſes, &c. the Perſon j f 
fending ſhall forfeit five Pounds, to be levied and diſpaſed of in like My, 
ner as the Forfeitures before mentioned are directed and appointed. 


Se. 67. As to the eighth general Head of this Chapter, viz. In q 


Manner thoſe, who are charged with any Offence relating to the HA 


way, are to be proceeded againſt, it is enacted by the above mentioned dh 
tute of 2 & 3 Ph. & M. 8. That the Steward of every Teet may enquir 

the Oaths of the Suitors of all Offences which ſhall be committed within 
Leet, againſt every Article of the ſaid Statute, and to aſſeſs ſuch” Fina q 


Amerciaments for the ſame, as ſhall be thought meet by the ſaid Steward: A 


in Default of fuch Inquiry or Preſentment, the Quarter-Sęſſions of every Ply 
may inquire of the ſame Offences which ſhall be committed within the Lini 
their Commiſſion, and to aſſeſs ſuch Fines as they, or two of them, where my 
be of the Quorum, ſhall think meet : And the Steward of the every Len ſi 
make Eſtreats indented of all the Fines, Forfeitures, and Amerciaments, frh 
Defaults preſented before him, and ſhall deliver the one Part thered ful 
and figned by him to the Bailiff and High Conſtable of every Hundred, I 
Lathe, or Wapentake, wherein the Default ſhall be preſented, and the iu 
Part to the Conſtable and Church-wardens of the Pariſh wherein the Diab 
were made; the ſame to be yearly delivered within fix Weeks after the u 
Michaelmas : And the Clerk of the Peace ſhall make the lige Eſtreats int 
of the Fines, &c. for the Defaults preſented before the Fuſtices of the Pan 
_ &c. The which Eftreats ſhall be ſufficient Warrant to the ſaid Bailiff, or 
Conſtable, to levy the ſaid Fines, &c. by Way of Diſtreſs : And if nb ſuf 


Diſtreſs can be found by en Bailiff or Chief Conſtable; or i the fu 


fender ſhall obſtinately refuſe to pay the ſaid Fine, &c. and do not pay ile (i 
doit hin twenty Days after a lawful Demand of the ſame by the ſaid Offs 
ſhall forfeit the double Sum that he ſhould before have paid. 
Sect. 68. And it is farther enacted by the faid Statute, 7. 4 ever 
the ſaid Bailiffs and Head Conſtables, ſhall at leaft once every Year, betal 
_ the firſt Day of March and the laſt Day of April, make a true Acciunti 
Payment of all ſuch Sums of Money, (to the Conſtable and Church-waraail 
every Pariſh wherein the Offences were committed, or to tao of then)i 
he ſhall have collected upon any of the ſaid Eftates, on Pain of, © fil 
for every Time he ſhall not ſo do, forty Shillings. ES 
Sect. 69. And it is farther enacted by the ſaid Statute, That all Fines," 
which ſhall be due for any Offence againſt the Purview thereof, ſhall be tl 
Church-wardens of every Pariſh wherein the Offences ſhall be committed, tobe 
flowed on the Highways in the ſaid Pariſhes: And the ſaid Church-warden 
kave Authority to call the ſaid Bailiff and Head Conſtable to account, bijit 
1 of Peace, or two of them, whereof one to be of the Quorum, b) 
formation, or otherwiſe: The which Fuſtices ſhall have Authority to al , 
farid Account, and to commit the ſaid Bailiff and Head Conſtable to Priſon fl 
ſhall pay all ſuch Arrearages as ſhall be adjudged by the ſaid Fuſtices ; and 
of the ſaid Bailiffs and Head Conſtables upon their Accounts ſhall have a 
for every Pound he ſhall collect and pay, Eight-pence for his own Pan" 
Twelve-pence for the Fees of the Clerk of the Peace, or Steward of the Jet 
the Eftreats indented of every ſeveral Pariſh that they ſhall deliver as is Hr 
3 — 


ne, 
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4001 he Succeſſors of every Church-warden ſpall have the like Action of Account 
ggainſt their Predeceſſors, as is before appointed againſt the Baili. 

8 $4, 70. And it is enacted by the above mentioned Statute of 5 El. 13. 
Par. 8. That every Surveyor ſhall within one Month after any Default or 
fence againſt the ſaid Statute of 2 & 3 Ph. & Mar. 8. or the ſaid Statute of 
5 El. 13- PT eſent every ſuch Offence to the next Fuſtice of” Peace, on Pain to 
forfeit. for every ſuch Offence in ſuch Sort, not by bim preſented, forty Shil- 
ings : And that every ſuch Fuſtice of Peace to whom any ſuch Offence ſhall 
be / preſented, ſhall certify the ſame Preſentment at the next general. County 
ſions, on Pain to forfeit for not certifying of every ſuch Preſentment of 
rer) ſuch Offence, Aue Pounds; and that the Fuſtices of Peace of every 
County, where the ſaid Offences ſhall be committed, may enquire thereof at their 


Euarter-Seſſions, and aſſeſs ſuch Fines for the ſame, as bey or two, of them, 


Lhereof one to be of the Quorum ſhall think meet. 


Self. 71. And it is farther enacted by the faid Statute, Par. 9. That every 
Fuſice of Peace may of his o proper Knowledge, in the aßen General-Se/- 
ont, make Preſentment of any Highway not well and ſufficiently repaired and 
mended, or of any other Default or Offence, contrary to either, of the ſaid Sta- 
utes of 2 & 3 Ph. & Mar. 8, or 5 El. 18. And that every Preſentment made by 
my ſuch Fuſtice of Peace upon his own Knowledge, as is aforeſaid; ſhall be as 
md, and of the ſame Force, Strength, and Effect in the Law, as i, the. ſame 
ud been preſented, found, and adjudged, by the Oath of twelve Men: And 
Wt hr every ſuch Default ſo preſented, as is aforeſaid, the Fuſtices of Peace 
the ſaid County ſhall immediately, at the ſaid Generali deſſions, have Autho- 
Y aſſe/s fuch Fines, as to them, or two of them, whereof the one to be A 
le Quorum, ſhall be thought meet: Saving to every Perſon that ſhall be 
uuched by any ſuch Preſentment his lawful Traverſe to the ſame Preſentment, 
We might have upon any Indictment of Treſpaſs, or forcible Entry, by the 
Laws of this Realm, before the making of this Statute. * 
delt. 72. It hath been holden in the Expoſition of this Clauſe, That Kelle w. 34. 
ny Traverſe to the Want of Repair of ſuch Highway; but it is agreed, — 
That he may plead that ſome other Perſon ought to repair the ſame, and 
averſe his own Obligation to do it. Neither can I ſee upon what Rea- 
on the former Opinion is grounded, that he cannot traverſe the Want of 
Repair of ſuch Highway, for ſince the Statute expreſly. /aves to every Per- 
bn who ſhall be touched by any ſuch Preſentment, his lawful. Traverſe to the 
ume, as he might have to an Indiftment of Treſpaſs or forcible Entry ; and 
ce it ſeems clear, That every Defendant to any ſuch Indictment may tra- 
jerle the whole Matter alledged againſt him, as hath been ſhewn more at 
age, Chap. 64. Set. 58. why may he not as well have the ſame Benefit 
n the preſent Caſe? And though the Record of a Juſtice of Peace acting See Carth. 
Force of any Statute, as a Judge, be not traverſable ; yet it ſeems hard 1 
ſuch a general Rule, to make any Record not traverſable, which by the > 4a 
Fpreſs Words of the Statute, which authorizes the making of it, is allow- 
to be traverſable: It is true indeed, That a Preſentment in a Court-Leet 5; H. 7. 4. a, 
$ not traverſable, unleſs it touch the Party's Freehold : But I do not ſee Dy. 13. b. 
ly ſuch a Preſentment in Purſuance of thi Statute ſhould have the like 
milege fince the Statute hath no Mention of ſuch Preſentments in Courts- 
ct but gives the like Traverſe as is allowed by Law upon any Indictment 
f Treſpaſs, Ge. OP : > 
{ v7. 73. It is farther enacted by the ſaid Statute of 5 El. 13. Par. 10. 
bat all ſuch Fines, &c. to be aſſeſſed by 9 General- S oſſions, ſhall be eſtreat- 


4 


he Party againſt whom ſuch a Preſentment ſhall be made, cannot take Stom. 13! 
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| eld and levied in ſuch Manner, and imployed to fuch Uſes and Intents, q, 5 
the ſaid Statute of 2 & 3 Phil. & Mar. are appornted. 
Set. 74. And it is farther enacted by the above mentioned Statut of 
18 El. 10. Par. 8. That all Fuſtices of Aſfize, Fuſtices of Oer and germ. 
ner, and Fuſtices of the Peace in their Seſſions, and Stewards of Tye, * 
their Leets, ſhall hear and determine every Offence, Matter, and Cauſe, gu 
ſhall grow, come, or riſe, by Reaſon of the ſaid Statute, 
SeF#. 75. Alſo it is enacted by the above mentioned Statute of 22 (ur: 
12. Par. 9. That if any Perſon ſhall fail in his reſpective Days Labour in even 
Year towards the Repairing of the Highways, or neglect to ſend his reſpetty, 
Carriages, &c. required by Law; the Surveyors ought to make Complaint ther, 
of to the next Juſtices of the Peace, who ought upon Proof by.Oath of one cri. 
ble Witneſs, to levy by Diſtreſs and Sale of Goods, &c. for every Day-1y 
bourer failing, as is aforeſaid, one Shilling and fix Pence; for every In 
and Horſe, that ſhall make Default three Shillings; and for every Cart within 
Men, ten Shilling for every reſpective Day wherein they ſhall make Deal 
which Penalties ſhall be imployed towards the Repairs of the Highways, &. 
Se. 76. And it is farther enacted by the ſame Statute, Par. 10, 1 
3 S 4 Will. & Mar. 12. That the Aſſeſſments to be made, in Purſuancy 
theſe Statutes, for the Repairs of the Highways, ſhall be levied by Dini 
and Sale of the Goods of every Perſon ſo aſſeſſed, not paying the ſame with 
F | ten Days after Demand, rendring the Overplus to the Owner the nech 
„ Charges being firſt deducted. | 8 
N Sec. 77. It will be needleſs to ſhew in this Place in what Manner | 
1 | ſeveral Penalties for other Offences againſt the above mentioned Statutes o 
U cerning the Highways, are to be recovered, becauſe the ſame may a 
F from the foregoing Part of this Chapter, wherein the ſeveral Clauſes oft 
ſaid Statutes relating to the ſaid Offences are ſet forth. 
E Se. 78. It is enacted by the ſaid Statute of 22 Car. 2. 12. Par. 4. u 
F | all Defecis of Repairs of Cauſeys, Pavements, Highways or Bridges, ſtalk 
F preſented in the County only where ſuch Cauſeys, &c. he, and not elſeulun 
„ 55 and that no ſuch Preſentment or Indictment ſhall be removed by Certioran, . 
SeeB.2.Ch.27. otherwiſe, out of the ſaid County, till ſuch Indictment or Preſentment be in. 
>: 37» 46, 47. verſed, and Fudgment thereupon given. * "> 
Sect. 79. And it is farther enacted by the ſaid Statute of 3 & 4 V. EI 
12. That all Matters concerning Highways, Cauſeys, Pavements, and Brig 
mentioned in the ſaid Af, ſhall be determined in the County where the ſu 
do lie, and not elſewhere ; and that no Preſentment, Indictment, or Ori 
made by Virtue of the ſaid Af, ſhall be removed by Certiorari out of the ſil 
County into any other Court. NE. 05 | 
Sec. 80. Vet it hath been reſolved, That if the Quarter-Seffions, u. 
cer Pretence of the Juriſdiction given them by theſe Statutes, take upt 
Queen and them to do a Thing manifeſtly exceeding their Authority, as to make 
2 aun. Order on Surveyors of the Highways to make up their Accounts þelori 
' ſpecial Seſſions, their Proceedings may be removed by Certiorari into b 
King's Bench, and there quaſhed ; for the Quarter-Seffions have no mam 
of Power given them to intermeddle originally with ſuch Accounts, l 
only by Way of Appeal. Ns CER ol bx AFB, 
x Sect. 81. It is enacted by the ſaid Statute of 3 & 4 V. & M. 12. 10 
. | no Perſon ſhall be puniſhed for any Offence againſt the ſaid Af, untes jo 
F Offender be proſecuted for the ſame within fix Months after the Offence d, 
1 mitted, and that no Perſon who ſhall be puniſhed for any Offence by Virtib“ 
' | the faid Att, ſhall be puniſhed for the ſame Offence by Virtue of am cf 
. Acl, or Law whatſoever, = | 
Ti | - 3 Sell, 0 


F. 82. As to the ninth general Head of this Chapter, viz. In what 
hor Perſons proceeded againſt for any of the abovementioned Offences! 
defend themſelves ; it is enacted by the ſaid Statute of 3 & 4 M. & M. 
That if any Perſon ſhall find humſelf aggrieved with an Aſſelſinent or 

'r other Act by the ſaid Juſtices of Peace, the. general Suurter-Sgſe 
of the Peace, may take ſuch Order therein, as to them- ſhall be thought 
ment, and the Jame to conclude and bind all the ſaid Parties.” - 


& him, and an Opportunity of - defending himſelf. And therefore! 
take it for granted, that generally no one ought to be puniſhed for 
of the above mentioned Offences, without being called upon v5 

r for himſelf, and having Liberty to traverſe the Matters alledged 
him; it is true indeed, That it is generally holden, That no Tra- 
can be taken againſt a Preſentment by a Juſtice of Peace of his own' 
ledge, as to the Want of Repair; yet this Opinion ſeems juſtly que- 
ple for the Reaſons alledged in the ſeventy-ſecond Section of this 


y 84. However it is certain, That in all other Caſes, whoever is in- 

or preſented in any Court, except a Court-Leet, for any Offence re- 

to the Highways, may traverſe the whole Matter alledged againſt 
ſuch Indictment or Preſentment; but it ſeemeth to be agreed, That 
Who is preſented for ſuch an Offence in a Court-Leet, can only traverſe 5 H. 7. 4. a. 


Repairs in reſpect of the Tenure of his Lands, &c. for which Purpoſe aha 

Ertain, that he may remove it by a Certiorari into the King's Bench, 

ere traverſe it; alſo there is no Doubt, but that after Conviction, or 
Demurrer, or Confeſſion, any one may take Exceptions to any ſuch 
ent or Preſentment in any Court for the Want of legal Form; but And. 234. 

urt in Diſcretion will very rarely ſuffer a Man to take ſuch Excep- . Keb. 256, 

before ſuch Conviction or Confeſſton, without a Certificate and Affi- 185 > 153 

that the Ways are in good Repair. W 728. 

, 55, Therefore for the better Underſtanding in what Caſes it may 

to demur to, or confeſs an Indictment or Preſentment of this Kind, I 

y down the following Rules concerning them. 

86. I. That it is * ſafeſt in every ſuch Indictment to ſhew both * 2 Rol. Ab, 

Wc from which, and alſo the Place to which the Way ſuppoſed to 8: Fl 18. 

of Repair doth lead, yet Exceptions for Want of ſuch Certainty, » 2 Kt. 
dmetimes been b diſallowed ; however it ſeems certain, That there is no 728. 
Ity to ſhew © that a Highway leads to a Market-Town, becauſe every 3 89. 


K 
ay leads fi = 
leads from Town to Town. I Brown 6. 


87. II. That it is neceſſary * in every ſuch Indictment expreſly to- . Ig 
| what Place the Nuſance complained of was done, for which *© Cauſe th Keb. 62 
dment for ſtopping a Way at D. leading from D. to C. is not good, * 2 Rol. Ab. 
$ impoſſible that a Way leading from D. ſhould be in D. and no * 
Place is alledged. 1 | .” To 

08, III. That every ſuch Indictment ought alſo certainly to Cro. Ja. 324. 
0 what Part of the Highway the Nuſance did extend, as by ſhew- 

many Foot in Length, and how many Foot in Breadth it con- 

or otherwiſe the Defendant will neither know of the Certainty of 

8, againſt which he is to make his Defence, neither will the 

be able from the Record to judge of the Greatneſs of the Offence, 


tO aſſeſs a Fine anſwerable thereunto ; and upon this Ground it 721 ** 


hath pl. 16. 


— 


ip. 76. Of "Nwſances relating to Highways. 29 


83. Alſo it ſeems to be implied in the Conſtruction of theſe as Vide ſupra, 0 
Js of all other Penal Statutes, That no one ought to be convicted of Ch 64 Se 5 
Fence againſt them, without having Notice of the Accufation made 


br as it concerns his Freehold, as by charging him with being bound P.. PL.64. 
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Pl. 7. many Foot in Length, and ſo many in Breadth, by Eſtimation. 


— — mn 


2 Ccro EI. 63. to a! Horſe-way, without adding that it is a Highway, is nauglt; M 


ing to Ventr. 


Vide 2Kb. Se. 91. VI. That in every ſuch Indictment the Fact alledgdg 
1 2. the Defendant muſt be expreſſed in ſuch. proper Terms, that ĩt mach 


Foph. 206. Place. 


220 / Nuſances relating to Highways." od 
hath been adjudged, That an indictment for ſtopping a certain Part g 


King's Way at K. is naught, for the Uncertainty thereof: Alſo it hu a 
reſolved, That the Place wherein ſuch a Nuſance is alledged, is ng f, 


2 Rol. Ab. 81. Ciently aſcertained. in ſuch an Indictment, by ſhewing that it COntang| 


Sect. 89. IV. That every ſuch Indictment muſt ſhew, That che | 
Sal. 359. wherein a Nuſance is alledged, is a Way 8 all the Kings hen 
6 M. 255, for which cauſe it hath been reſolved, That an Indictment for à Nut 
>See 2 R. A. upon the ſame Ground it ſeemeth alſo, That an Indictment for a Nu 
13 og. to a common Foot-way to the Church of D. for all the Pariſhions 
Poph. 206. D. is not good; yet it * ſeems, That if thoſe laſt Words, viz, i 
2 Keb. 728- Pariſhioners of D. had been omitted, ſuch an Indictment might be u 
eb. 26. AAA», nog!) dr aft nets os, eee pier kts ho: HR 
? Noy 93. . Sed. 90. V. That it is not ſafe. in an Indictment againſt acomm} 
3 wy 5 5: ſon for not repairing a Highway, which he ought” to have done in I 
trary was ad- Of the Tenure of certain Lands, barely to ſay. that he Was beund to 
judged Paſch. it, ratione Tenure Terre, without adding * ſiæ; alſo it is ſald, That 
3 be. Indictment againſt a Biſhop, &c. for not repairing a Highway, in g 
King and Cor- of certain Lands, it ought to be ſhewn in what Capacity he ought ug 
rack, accord it, becauſe otherwiſe it cannot be known in what Capacity the Proc 

be awarded againſt him. e ee 


3 Keb. 58. appear to the Court to have been a Nuſance; and for this Cauſe it hull 
5 reſolved, That a Preſentment for diverting a Highway is not good, ke 

a Highway cannot be diverted, but muſt; always continue in the fam 
1 And. 234. Where it was, howſoever it be obſtructed, and a new Way made in u 


Sect. 92. VII. That an Indictment againſt a Man for ſtoppingal 

way in his own Land is good, without laying the Offence done J 

mis. Alſo it is ſaid, That a Preſentment that a Highway in ſuch all 

2 R. A. 79. L. decayed by the Defaults of the Inhabitants of ſuch a Town is good mi 

naming any Perſon in Certainty. But it hath been adjudged, Thut a 

dictment againſt particular Perſons muſt ſpecially charge them every ant 

which Cauſe it hath been reſolved, That an Indictment againſt ſem 

2R. A. 81. not repairing their Streets, that they & eorum uterque, did not repatl 
Pl. 6, 7. is not good. a IK 1 

1 Syd. 140. Sec. 93. VIII. That the Defendants ought not to plead quod an 

* Carth. 213. reparare, without ſhewing who ought. | ; — 

Salk. 358. Sect. 94. That the Defendants ſhall not be diſcharged by {ul 

6 Mod. 163. to a Fine, but a Ditringas ſhall go in infinitum till they repair, [v 


„* * * 4 2 1 1 as n * 2 * * 8 4 2 4 * * ho — 


CH A P. LXXVI. 
Of Nuſances relating to Bridges. 


* A ND now I am in the ſecond Place to conſider Nuſances ll 
Bridges in particular; for the better Underſtanding whered, | 
examine: 
1. How publick Bridges are to be repaired by the Common L 

2. How by the Statute, 22 | 
oy 


. In what Manner, and by whom ſuch Bridges are 88 repaired by 
g. In what Manner Perſons bound to ſuch Repairs are to be proceeded 
againſt. | 1 * | 3 


g. 1, As to the firſt of theſe Particulars, it ſeemeth. to be clear; | 
it thoſe who, are bound to og ſuch Bridges, muſt make them of. 43 A. Pl. 43. 
h Height and Strength, as ſhall be anſwerable to the Courſe of the Volt. ca. 14. 


ter, whether it continue in the old Chanel, or make a new one : and 


WW: they are not puniſhable as Treſpaſſers, for entring on any adjoining 
bd, for ſuch Purpoſe, or for laying thereon, the Materials requiſite - for. 
Repairs. Alſo it ſeemeth to be clearly ſettled, That of common * 2 Inſt. 204. 
Int the Charge of repairing all common Bridges, lies upon the County Apa ow 

brein they are, unleſs . Part thereof be within a Franchiſe; in which 6 „ 

> it is fad, That ſo much as is within the Franchiſe ſhall be repaired by Salk. 358, 
ef NN 5 009 
6.7 2. Alſo it ſeemeth to be certain, That ſuch Charge may be caſt * 2 Inſt. 700, 
n a Corporation aggregate, either in reſpect of a ſpecial Tenure of EE 
un Lands, or in reſpect of a ſpecial Preſcription, and that it may be Da. ca. "oc 
upon any other Perſons by reaſon of ſuch a ſpecial Tenure, as hath Far. 54 55. 
n ſhewn more at large under the ſecond general Head of the precedent 
apter. But it 1s © ſaid, That a Man ſhall not be bound 


4 7 | aud | Te Mt br — 
: | | | to repair a new ©? _ 701. 4 . . ids 2 
age built by himſelf, for the common Good: But that the County ſhall - een, 


r 3 AM alk. 359. 
pound to repair it, if it become of publick Convenience. 359 


Ind to ſuch Repairs, are to be proceeded againſt; it ſeemeth to be - TOM 
Ir, That any particular Inhabitant or Inhabitants of a Count 
It or Tenants of Land charged to the Repairs of ſuch a Bridge, may be Loh. 192: 


e Defendants to an Indictment for not repairing it, and be liable to * 
the whole Fine aſſeſſed by the Court | 


) for the Default of ſuch Re- 
5 and ſhall be put to their Remedy at Law for a Contribution from 
ſe who are bound to bear a 


a proportionable Share in the Charge, for 
Neceſſity of the Caſe requires the greateſt Expedition in Caſes of this 
ture | 


ect. 4. Alſo it hath been * reſolved, That it is not ſufficient for the * zLevin.1 12. 

fendants to an Indictment for not repairing a Bridge, to excuſe them- 2.192 

& b hh . . 9 7 | 43 Aſl. Pl. 37. 
by thewing either that they are not bound to repair the Whole, or 

Part of the Bridge, without ſhewing what other Perſon is bound to 


er the ſame; and it is ſaid, That in ſuch Caſe the whole Charge ſhall 43 Aff. Pl. 37. 
leid upon ſuch Defendants, by reaſon of their ill Plea. 5 


. 5. It is ſaid, That where ſuch Defendants plead, that A. B. ought 2c w_ 


y, or Te- * 1 Jon. 273. 


rera! . J 7 29. : 
1 the Bridge mentioned in the Indictment, and take a Traverſe to See 1 Sid. 140. 
Charge agal 


nſt themſelves, the Attorney General in this ſpecial Caſe 
take a Traverſe upon a Traverſe, and infiſt that the Defendants are 
nd to the Repairs, and traverſe the Charge alledged againſt A. B.. and 
an Iſſue ought to be taken on ſuch ſecond Traverſe; and that the 2 Levin. 112. 
"cy General may afterwards ſurmiſe, that the Deſendants are bound 


| 2 it, and that the whole Matter ſhall be tried by an indifferent 


ec. 


L11 Seck. 6. 
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| | | See Cro. Ca. 74 ie > my, MS ; 
def. 3. As to the ſecond Particular, viz. In what Manner Perſons 363. „ : 
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6 Mod. 307. 


Vide 1 Keb. 


422. 


ſuch Bridges decayed, by reaſon whereof ſuch decayed Bridges, for Ia 


ty, or Town-corporate, wherein they be inhabited at the Time of the ſame Di 


City or Town-corporate, or four of the ſaid Fuſtices at the leaſt, where 
be of the Quorum, within the Limits of their ſeveral Commiſſions and Al 


the Shire, Riding, City or Town-corporate, as well within Liberty as al 


Of Nuſances relating" to Bridghs: "gy 
Se#. 6. It ſeems that no Inhabitant of a County ought to he , 
for the Trial of an Iſſue, whether the County be bound to ſuch Rena 
not, but it is ſaid that he may be a good Witneſs. ; . 


2 0 - 


Seck. 7. As to the ſecond Point, viz. In what Manner ſuch Bridy : 


to be repaired by Statute, it is enacted by 22 H. 8. 5. That the Jufi 


of Peace in every Shire of this Realm, Franchiſe, City, or Borough, i 
of them at the leaſt, whereof one to be of the Quorum, may inquire 
and determine, in their General Seſſions, of all manner of Annoyang, 
Bridges broken in the Highways, to the Damage of the King's liege pa 
and to make ſuch Proceſs and Pains upon every Preſentment afore then, 
the Reformation of the ſame, againſt ſuch as owen to be charged far ge 
king or Amending of ſuch Bridges, as the King's Juſtices of his Bey] 
commonly to do ; or as it fhall ſeem by their Diſcretions to be neceſor, 
conventent for the ſpeedy Amendment of ſuch Bridges. » 
 Se#.8. And it is farther enacted, Par. 2 & 3. That here it cam 
known and proved what Hundred, Riding, Wapentake, City, Borough, 5, 
or Pariſh, nor what Perſon certain, or Body Politick, ought of Right tm 


Knowledge of ſuch as owen to make them, for the moſs part lie long wi 
any Amendment, to the great Annoyance of the King's Subjects, in eum 
Caſe the ſaid Bridges, if they be without City or Town-corporate, ſhall h 
by the Inhabitants of the Shire or Riding, within which the ſaid Brig 
cayed ſhall happen to be: And if it be within any City or Toum am 
then by the Inhabitants of every ſuch City or Town-corporate wheren 
Bridges ſhall be. And if Part of any ſuch Bridges ſo decayed hapye lf 
in one Shire, Riding, City, or Town-corporate, and the other Part | 
in another Shire, Riding, City, or Town-corporate, or if Part be ul 
the Limits of any City or Town-corporate, and Part without, or Party 
one Riding, and Part within another, that then in every ſuch Caſe tx 
bitants of the Shires, Ridings, Cities, or Towns-corporate, ſhall be da 
and chargeable to amend, make and repair ſuch Part and Portin | 


Bridges ſo decayed, as ſhall lie and be within the Limits of the Shire, Nd 


Sect. 9. And it is farther enacted, Par. 4. That in every ſuch Caſe 
it cannot be known and proved what Perſons, Lands, Tenements, and 
politick owen to make and repair ſuch Bridges, that for ſpeedy Reformatia 
Amending of ſuch Bridges, the Fuſtices of Peace within the Shares or Ri 
wherein ſuch decayed Bridges being out of Cities and Towns-corporate, au 
be within Cities or Towns-corporate, then the Fuſtices of Peace within ev 


ties, may call before them the Conſtables of every Town and Pariſh, being 


wherein ſuch Bridges or any Parcel thereof ſhall happen to be, or elſe tw! 
moſt honeſt Inhabitants within every ſuch Town or Pariſh in the ſaid Sh 
ding, City or Town-corporate, by the Diſcretion of the ſaid Fuſtices of Pu 
And at and upon the Appearance of ſuch Conſtables or Inhabitants, the ſail 
ſtices of Peace, &c. with the Aſent of the ſaid Conſtables or Inhaitant 
tax, and ſet every Inhabitant in any ſuch City, Town or Pariſh, within tt 
mits of their Commiſſions and Authorities, to ſuch reaſonable Aid and MW 
Money, as they ſhall think by their Diſcretions convenient and ſufficient 
Repairing, Re-edifying, and Amending of ſuch Bridges, and after ſuch 1 
made the ſaid Fuſtices ſhall cauſe the Names and Sums of every parti cular 


> 


\ 


w A Ss 


7 kuthority to make two Collettors of every Hundred, for Colleffion of all fic 


uns of Money G them ſet and taxed, which Collectors receiving the one = if 


. %ig Roll indented, under the Seals of the ſaid Fuftices, ſhall have Power ans 
ih to colleciꝭ and receive all the parti wore Las 7 Mes the +46 "oy 
nel, and to d1ferarm every ſuch Inbabitant as ſhall be taxed, and refuſe P * 


„ thereof, in his Lands, Goods and Chattels, and to ſell ſuch Diſtreſs, and 6 
Cale thereof retain and perceive all the Money 2255 2 6. Rs 8 N 


, Diſtreſs be better) to deliver to the Owner thereof : And that the ſame Juſti 


nt two Surveyors, which ſhall ſee every ſuch decayed Bridge re- 


f : „ 7 | FEY * 7 © . 
0 make Proceſs into every Shire within this Realm, againſt 22 as owen 
7 


i from the ſaid Fuſtices of Peace, afor | 
es 0 „ afore whom any Preſentment ſhall 

4 7 ſuch. Annoyance, according to the T, ons Ear 7 ap ey 
þ th em directed, &c. on Pain to make ſuch Fine as ſhall be let 
is Deron of the ſaid Fuſtices. ahi 
+11, But it is provided, Par. 6. Th ng in the ſai 
, But it is p , Par. 6. That nothing in th con- 
* 7 5 to the Liberties of the froe we or e 

or Reformation of Annoyance of Bridges within the ſaid Ports and 


5 by then 7axed, Fo be ſhall alſo have Power 


Mem- 
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Of Nuſances relating to Bridges. Bock 
Members: It is farther enacted, Par. 7. That the Warden, Mayors, end By 


liffs elected, and Furates of the ſame Ports, and every of them, hay P 


2 Inſt. 701. 
Salk. 359. 

6 Mod. 255, 
256. 


2 Inſt. 701, 


702. 


2 Inſt. 704. 


2 Inſt. 703. 


2 Inſt. 504. 


Vide 1 Keb. 
on. 


them al the leaſt, whereof one to be of the Quorum, within the Limits of thy 


holden : ; 


to repair the ſame : But if it be not known, it ſeems that ſuch Annoyad 


fame County, &c. or not; and alſo all Bodies Politick, either refiding in 


. 


and Authority to inquire, hear, and determine all manner of common Any, 
ances of Bridges within the ſame Ports and Members, and to make ſucb 0 
refs, Pains, Taxations, and all other Things within the ſame, Port 1 


Members, as the uſtices of Peace may do in other Shzres or | Places a | 


rhe ſame Ports, by Virtue of the ſaid Ad in every Behalf, . © 
Seck. 12. And it is farther enacted, Par. 8. That the ſaid Fuſtice, 1, 
may allow ſuch reaſonable Coſts and Charges to the ſat d Surveyors and Cill 
tors, as by their Diſcretion ſhall be thought convenient. 
\Se#. 13. And it is farther enacted, Par. 9. That ſuch Part and Puig 
of the Highways in every Part of this Realm, as well within Pranchik., 
without, as lie next adjoining to any Ends of any Bridges within this Nn 
diftant from any of the ſaid Ends by the Space of three hundred Foot, be n, 
repaired and amended, as often as need ſhall require; and that the Tuſticyy 
Peace in every Shire of this Realm, Franchiſe, City, or Borough, or fu 


Commiſſions and Authorities, may inquire, hear, and determine in their g 
neral Seſſions, all Manner of Annoyances of and in ſuch Highways, þ br 
and lying next adjoining to any Ends of Bridges within this Realm, auf 
from any one of the Ends of ſuch Bridges three hundred Foot, and to db in 
ry Thing poo, the Making, Repairing, and Amending ſuch High 
&c. in as large and ample Manner as they might and may do, to and fy 
Making, Repairing, and Amending of Bridges, by Virtue of the ſaid A 


In the Conſtruction of this Statute the following Opinions har in 


Sect. 14. I. That no private Bridges are within the Purview then 
but only ſuch as are common in the Highways, where all the Kings 
People have, or may have Paſſage. F OT SS 

Se. 15. II. That unleſs the Juſtices of Peace of a County, or Tom 
Sc. be four in Number, and one of them of the Quorum, they har! 
manner of Juriſdiction by Virtue of this Statute ; but it is ſaid, Thath 
Juſtices of Peace of the County, in which ſuch Town, being not a Cu 
of it ſelf, and wanting ſuch a Number of Juſtices, ſhall lie, may by Vi 
of the firſt Clauſe of the Statute, determine all Annoyances of Br 
within ſuch Town, @&c. if it be known what Perſons in certain are boi 


are left to the Remedy of the Common Law, becauſe the Clauſe which 
ſuch Caſe authoriſes the Juſtices of Peace to tax all the Inhabitants, n 
exprelly to confine the Power of taxing the Inhabitants of ſuch To- 
their own Juſtices, &c. | as 
Sect. 16. III. That all Houſholders dwelling in any County, or To 
Sc. whether they occupy any Lands or not; and alſo all Perſons who hy 
Lands in their own Poſſeſſion or Manurance, whether they dwell in 


having Lands in their own Hands in a County, &c. are liable to be tn 

as Inhabitants, within the Meaning of the Statute. | 5 
Sect. 17. IV. That the Taxation to be made in Purſuance of the 

tate ought to be aſſeſſed diſtinctly on each Inhabitant, and not on 2 wi 

Hundred, Pariſh, or Town in general. wa 
Seck. 18. V. That all Privileges of Exemptions and Diſcharges ® 

Contribution to the Repairs of decayed Bridges, whether fuch Py 

TP | 
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ns were originally derived from Charter or Act of Patliament, or 4 any 2 Taft. 704. 
" Foundation. whatſoever, are taken. away * the expreſs Words of = 


$a 19, in bath ben queſtioned whether 2 Borough which hath no Keb 6s, 


within its OWN Og not liable to neee to e N of 
[County-Br r | 
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07 Nuſances relating to Publick lde. 


OR the better Uderns of Nabe relating to —_ Houſe, 
J ſhall conſider: 2 8 | 


I, In what Manner they are prevented and reſtrained by the Common 
Law. 
2, In wie Manner by Statute, 


Seck. I. As to the firſt Point it 8 to be ned That the Keeper of · Palm. 374. 
Inn may by the Common Law be indicted and fined, as being guilty -2 Sc 748. 
a publick Nuſance * if he uſually harbour Thieves, or Perſons N ſcan- Cro. Ca. 549. 
Jous Reputation, or * ſuffer frequent Diſorders in hint Houſe, or take ex- Dalt. ca. 7. 
itant Prices, or ſet © up a new Inn in a Place, where there is no Man- — fog . 
r of Need of one, to the Hindrance of other ancient and well governed Palm. 3 55 


ins, or * keep it in a Place in reſpect. LA its. Situation, Wholly unfit for 2 Ro. Re. 345. 


© Palm. 374. 
< a Purpoſe. 2 Ro. Re. 345. 


$8. 2. And it ſeems Xe deer, That if -one who keigt's com- 10 H.7.8: a, 
find king Victuals or © Lodging, upon his CRY him a reaſonable * qC6.8 87. b. 
rice for the ſame, he is not only liable to render * Damages for the Injury 8 158. Pl. 
Jan Action on the Caſe at the Suit of the Party grieved, but may alſo 1% a. ur 
indicted and fined, at the Suit of the King; alſo it is ſaid, That he a. 76, 92. 
n ſuch a Perſon as his Gueſt, and that it is no way * material whether. == 4. 447% 
haye any Sign before his Door or not, if he make it his een Buſi- Dalt. ca. 7. 
{ls to entertain Paſſengers, _ Yo a Ro 80h 
dect. 3, It ſeems to have been 3 clearly | agreed, That he who 34 340 
an Inn by Preſcription, may lawfully/e year it upon the fame Land pi Rol N 
hich has been uſed with it, either by erecting new Buildings thereon, * 
turning Stables into Chambers of e and that he ſhall 
4 ag ſame Frier in ſuch new Parts of his Houſe as in any of 
0 
ect. 4. Alſo it 8 to > be v n ſettled at this Day, That any Perſon may a 2 Rol. A? 
fully ſet up a new Inn, unleſs it be inconvenient to the Publick j in ſome Is 
f the Reſpects taken Notice of in the firſt Section, and that he has no 2Ral. Re. 345: 
end of any Licence from the King for this Purpoſe, for the Keeping of Palm. 367, 
n Inn is no Franchiſe, but a lawful Trade, open to every Subject. But if 2 Keb. 506. 


; lon degenerate into an n., by 1 de Tipling, it 11 Bull 109, 
ul be deemed as ſuch, k. 45: 


», 
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on Inn, refuſe either to receive a Traveller as a Gueſt into his Houſe, or 39 H. 6. rs. h. 


lay be compelled by the Conſtable i of the Town to receive, all enter- H. P. C146. 
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Of \ Niuſtinees relgring to pablich Homſts. Bod 
Seck. g. As to tlie fecond Point, dig. In What manner Niſhi, 6 
his Kind are prevented and reſtrained by Statute, it is ease 1, 


Vide F. N. B. Ed. 2. 6. That f Officer in City or in Borbugh, that by redfin of d d. 


172.0 


- 


aid Officers, after the ſame Viftuals be ſet and ſiſſed by the ſame Officer, ah 


abide in the ſame Office : And that then it ſhall be lawful to all and cue 


Regiſt, 18 4. ought 10 keep Aftts of Wines und F38#ual, fo | ' Bs be ts attenday th thy 


Office, ſhall nit merchandize for Wines nor Viftuals, neither in Grij mr 
© Retail; and if any be convidt of ſuch Offence, the Mercbundise ſhall q; 5 
feited to the King, and the third Part thereof delivered to the Party thay 10 
or the ſame, &c. ett OS 
I — Aid it is farther enacted by 6 Nich. 2. 9. That no Vieul, 
ſhall have, exerciſe, or occupy any judicial Office in any Town, but only Un 
no other Perſon ſufficient may be found to alf ufa. Office. In which 00 
yet the ſame Fudge, for the Time that he ſhall continue in the ſaid Office, * 
utterly omit and abſtain one Fand his from the Exerciſe of Vichus ly 
upon Pain of forfeittng bis Vt Soon | 


rats ſo fold. © | | 

Sect. 7. And it is farther enacted by 3 H. 8. 8. That as often as ay 7 
ctualler choſen to bear any Office within any City, Borough, or Tou- cop 
which for the Time that he ſhall land and be in ſuch Office ſhould haw th 4 
ling and Correct ion for ſelling of Lictuals, that then two diſcreet and bone h 
ſons of the ſame City, Borough, or Joum- corporate, not bring Victuulles 1 
of them being a Victualler, ſhall be choſen by the Commonalty of the ſame (y 
Borough, or Town-corporate, in like Form as the ſaid Officer ſhall be chr 
Which two Perſons, with the ſaid Officer, ſhall be ſworn truly to 7 and ſth 
Prices and Aſjizes of Vittual there, for the Time that any ſuch Vieuallet jg 


1 


aid tuo Perſons, or one of the ſame two Perſons, the other being abſent, um 


chant and ſell Wines, and all other Viftual in Groſs, and at Retail, durin\ 


Vide Cro. Ja, Se&. 8. Alſo it is enacted by 21 Fac. I. 21. That all Hoßlers or ln 


2 Rol. Re. 
225, 226. 


Years, is dwelling, may make within his Houſe Hor ſe- bread ſufficient, lofi 
and ef due Aſſize, according to the Price of Grain or Corn, any Thing in lf 

aid Statute contained to the contrary notwithſtanding. And it is farthet c 
' | ated, That if the Horſe-bread, which any 'of the ſaid Heftlers or mln 


| of Grain and Corn, as aboveſaid; or that if any of them ſhall offend in li 


Dall be fined for the firſt Offence, according to the Quantiry of the Ofentli 


Time that he ſhall be in any fuch Office, without any Thing therefore in fi 
The ſaid Statute, Act, and Ordinance of 12 E. 2. or any other Af or Ai 
dinance, or Statute to the contrary made in any wiſe notwithſtanding. * 


holders ae their H 3 bread, and their Hay, Oats, Beans, Peaſe, In 
vender, and alſo all Kind of Viftual, both for Man and Beaſt, for reaſmiil 
Gain, having Reſpect to the Prices for which they ſball be fold in the Marti 
. adjoining, without taking any Thing for Litter. And it is farther enadtell 
the faid Statute, That every Hoſther and Innkeeper dwelling in any Ton 
Village, being a Thorough-fare, and no City, Town-corporate, or Market-Tim, 
wherein any common Baker, having been an Apprentice to the Trade for ſi 


ſhall make, be not ſufficient, lawful, and of due Aſize, according to the Prit 
Thing contrary to this Act, the Fuſtices of Aſſize, Fuſtices of Oer and 1 


miner, Fuſtices of Peace in every Shire, Liber ty, or Franchiſe within i 
" Realm, Sheriffs in their Turns, and Stewards in their Leets, may inquh 
4 hear, and determine, the faid Offences of the ſaid Hoſtlers and Tnnholders, j 


and for the ſecond Offence ſhall be impriſoned for one Month, and for the ili 
ſhall: ſtand upon the Pillory, ke. WES 
Sec. 9. And it is enacted by 5 & 6 Ed. 6. 25. That the Fuſti! 

Peace within every Shire, City, Borough, 7 own=-corporate, Franchiſe, or Tarn 
within this Realm, or two of them at the leaſt, whereef one to be of the ” 


A | F 


29 


7 


ng to publick Houſe. 227 


every Shire, City, &c. to remove, 


chung a | 
1 Tp ion in the Con- Dal. ca. 7. 
preſſed in Purſuance H. P. C. 147. 
. And it is farther enacted by the {aid Statute of 5 & 6 Ed. 6. = 
Par, 1 & 6. That none ſhall be admitted or ſuffered to keep any common Ale- 
» br J ippling-houſe, except in Fairs, but ſuch as ſhall be allowed in the open 1 
roms, or by £00 Fuſtices of Peace, whereof” one to be of the Quorum: rd 
t the ſaid Juſtices ſhall take' Bonds and Surety from Time to Time, by A 
opnizance, of ſuch: as ſhall be allowed to keep. any common Ale-houſe or Tip- b 
vo-bouſe, as well for and againſt the ufing of . unlawful Games, as alſo for b 
Maintenance of good Order within the ame, as by their. Diſcretion ſhall 1 
ehought neceſſary and convemient; for making of every which Recognizance 1 
Parties bound ſhall pay but twelve Pendee e. Ly 
4,12 Andit is farther enacted, Par. 2. Tat the ſaid Fuftices ſhall =_ 
ify the ſame Recogni aance at the ant Quarter-Seffions of the ſame Shire, Þ 
"or Borough, &c. there to remain uf | Record before the Fuftices of Peace | 
We Shire, Kc. upon Pain of forfeeting for every ſuch Recognizance talen, 9 
not certified, three Pounds fix Shillings eight Pence, g 
ef. 13. And it is farther enacted, Par. 3. That the Fuſtices of Peace of 9 
y Shire, City, Borough, &c. may at their Quarter-Seffions by Preſentment, | 
Imation, or otherwiſe by their Diſcretion, inquire of all ſueh Perſons as 4 
be allwed to keep any Ale-bouſje or Tippling-houſe, and that be bound by =_ 
wnizance, as is aboveſaid, if any of them have done any Act whereby they 3 
forfeited the ſame Recognizance : And the ſaid Fuſtices ſhall upon every { 
Preſentment or Information, award Proceſs againſt every ſuch Perſon ſo P 
wed or complained upon before them, to ſhrew why he ſhould not forfeit b 
Recognizance, and may alſo hear and determine the ſame by all ſuch Ways | 
Means, as by their Deſcretion ſhall be thought good. L. 
#.14. And it is farther enacted, Par. 4. That if any Perſon, other 1 
fuch as ſhall be allowed by the ſaid Fuſtices, ſhall obſtinately, and upon = 
un Authority, take upon him to keep a common. Ale-houſe, or Tippling-houſe, 1 
all contrary to the Commandment of the ſaid Fuſtices, or two of them, uſe 1 
unly Selling of Ale and Beer, except in Pairs; that then the ſaid Fuſtices, F 
0 of them, whereof one to be of the Quorum, ſhall for every ſuch Offence 1 
ut every ſuch Perſon ſo offending, to the common Gaol within the ſaid K 
, City, Borough, &. there to remain without Bail or Mainprize by the 14 
of three Days; and before his Deliverance the ſaid Fuſtices ſhall take his WM 
hu zance with two Sureties, That be fhall not keep any common Ale-houſe, bi | 
tng-bouſe, or uſe commonly Selling of Ale or Beer, as by the Diſcretion of . 
ud Tuſtices ſhall ſeem convenient. IP. 30.5 . it} 
4.15, And it is farther enacted, Par. J. That the ſaid Fuſtices ſhall a W 
ertificate of every ſuch Recognizance and Offence, at the next Quarter= wi; 
u for the ſame Shire, City, Borough, &c. which Certificate ſhall be a _ 
"It Conviction of the fame Offence ; and the ſaid Fuftices upon the ſaid Mi 
0 de ſhall in open Selſions aſſeſs the Fine for every ſuch Qfence, [| 
MY Shui gs. CELIA SON | I = 
16. And it is farther enacted by 3 Car. 1. 3. That if any Perſon ' i 
pm bis own Authority, not being thereunto lawfully licenced, take upon hits | I 
Fa common Ale-bouſe or Tippling-bouſe, or uſe commonly ſelling ef Ale, or it 


cer , or Perry, except in Fairs, every ſuch Perſon ſhall for every ſuch 
Ce, forfeit twenty Shillings t*6 the Uſe of the Poor of the Pariſh where fuch 


Offence 
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Offence ſhall be committed, the ſame Offence being viewed by any Mayor, Baii 
br Fuſtice of Peace, or other \Head-Officer within the ſeveral Limits, or nj 
ſed by the Party fo offending, or proved by the Oath of two Witneſſes, th 

ken before any Mayor, Bai 5 or other Head-Oficer, or any Fuſtice of Peg, , 

ing within the Limits of their Commiſſion ; the ſaid Penalty to be levieg jy g 
Conſtables or Ghurch-wardens of the Pariſh, or Pariſhes, where the faidOfpy 
ſhall be committed, who ſhall be accountable therefore to the Uſe of the Pu ih 
faid Pariſh, by Way of Diſtreſs, to be taken and detained Warrant or Pr 
from the jaid Mayor, Bailiff, or Fulſtice, &. by whom the ſaid Offence dul 
viewed, &c. And for Default of Sati faction within three Days next 7 8 
ſaid Diſtreſs to be by the ſaid Conſtables, or Church-wardens, apprized ani 4 
and the Overplus to be delivered to the Party offending; and if ſuch Off 

ſhall not have ſufficient Goods and Chattels; whereby the ſaid twenty Shilling 
be levied by Way of Diſtreſs, as aforeſaid, or ſhall not pay the ſaid Sum of mw 
ty Shillings within fix Days after ſuch Conviction, as aforeſaid, the ſaid pg 
Bailiff, or Juſtice, &c. before whom the ſaid Offender ſhall be ſ omg 
ſhall commit ſuch Offender to ſome Conſtable, or other inferior Officer of tui 
Borough, or Pariſh, &c. where the Offence ſhall be committed, to & gg 
whipped, as the ſaid Fuſtice ſhall limit or appoint. And if ſuch Conſtall; 

. ſhall neglect to execute the ſaid Precept or Warrant, or to execute by hin 
ſome other, upon the Offender, the Puniſhment limited by the ſaid Stau 
ſaid Mayor, &c. may commit him to the common Gaol of the ſaid Count, 
or Town, &c. there to remain till the ſaid Offender ſhall be by him or ſimi 
puniſhed and whipped ; or until the Perſon ſo neglecting ſhall have puilj 
Shillings to the. Uſe of the Poor of the Pariſh, for his ſaid Contempt, A 
any ſuch unlicenced Alehouſe-keeper ſhall offend in any the bo: tht (mn 
time, and be thereof convicted in Manner and Form aforeſaid, the jail 
Bailiff, or Fuſtice, &c. ſhall commit him to the Houſe of Correction, then 
main for one Month, and be dealt withal as an idle, lewd, and diſorderly A 
And if ſuch Perſon ſhall again offend, and be convict, as aforeſaid, le ju 
. committed to the ſaid Houſe of Correction, us aforeſaid, there to rem 
the Order of the General-Seſſions for the County, City, or Borough, & vi 

be delivered from thence. Provided that ſuch Offender as ſhall be punil 
Virtue of this Act, ſhall not be puniſbed again for the ſame Offence by tit 
mentioned Statute of 5 & 6 Ed. 6. And that ſuch Offender as ſhall be ju 
by Virtue of the ſaid Statute of 5 & 6 Ed. 6. ſhall not be puniſhed opal 
Virtue of this Aﬀ; 955 2 Z 
Sec. 17. Alſo it is enacted by 1 Jac. 1. 9. and 4 Jac. 1. 15: and 
1.7. and 1 Car. 1. 4. That if any Inn-keeper, Victualler, or Alehouſ-l 
or any Keeper of a Tavern, or one who ſells Wine in his Houſe, and af 
1 an Inn, er Victualling in his Houſe, do permit or ſuffer any Perſon, u 
= ſuch. Perſon be an Inhabitant of the Place where ſuch Inn, &c. ſhall #, 
| to continue Drinking or Tippling in any Inn or Vifualling-houſe, &c 
than ſuch as. ſhall be invited by any Traveller, and ſhall accompany hin l 
ring his neceſſary Abode there; and other than Labouring and Handicraft 
Cities, and Towns-corporate, and Market-Towns upon the uſual working! 
for one Hour at Dinner-time, to take their Diet in an Alehouſe ; and uli 
Labourers and Workmen, who for the following of their Work by the Di), 
the Great, in any City, Town-corporate, Market-Town, or Village, foal 
Time of their ſaid continuing in Work there, ſojourn, lodge, or vithud'" 
Inn, Ale-houſe, or other Victualling-houſe; or other than for urgent onl 
HB ſary Occaſions, to be allomed by two Fuſtices of Peace, That then ever) ji 
* Reeper, &e. ſhall for feit ten Shillings to the Uſe of the Poor of the Par 151 
18 fuch Offence ſhall be committed; the ſame Offence being viewed and fel 
| 1 5 3 | | 1 
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hap. 78. Of Nuſances relating to public Houſes. 229 
Bailiff, or Fuſtice of Peace within their ſeveral Limits, or ſound by 4 Jae. 1. 5. 
5 2 1n Trial upon an Indictment at Aſſizes, Seſſions; or Court-Leet, or 
7 1 by the Oath of * one Witneſs to be taken before any Mayor or. Bailiff, &c. 2t Jac. 1. 54 
E 5 Fuſtice of the Peace, or by the voluntary Confeſſion of. any Offender, 
an) Mich Confeſton the Oath of ſuch Offender ſhall be taken, and be a ſuffi 
4 Proof againſt any other Offending at the ſame Tim. 
"- 18. And it is farther enacted by the faid Statute of 1 Fac. 1. 9. 
5 That the ſaid Penalty of ten Shillings ſhall be levied by the Conftables or 
— }.wardens of the Pariſhes where the Offence ſhall be committed, by way of 
reſ and for Default Satigfaction within fix Days, the ſame to be preſents 
— dand fold, and the Surpluſage to be delivered to the Party of whom the + j 
ſtreſs was talen, and. for Want of ſufficient Diſtreſs the Party offending to be © 
be ſaid Mayor, &c. committed to the common Gaol, there to remain till the 
Paal be paid. And if the ſaid Conſtables or Church-wardens do neglect 
„Dith in lewying the ſaid Penalties, or in Default of Diſtreſs, do neglect to 
vify the ſame within twenty Days to the jard Mayor, &c. every Perſon ſo of- 
ding ſpall forfert forty Shillings, to the Uſe of the Poor of the Pariſh where 
Þ Offence ſhall be committed, to be levied by Diſtreſs of Goods, by Warrant 
n any one Juſtice of Peace, &c. to be taken and detained fix Days; within 
ab, if Payment be not made, the ſame Goods to be appraiſed and ſold, &c. 
W-7. 19. But it is provided by the ſaid Statute of 1 Fac. 1. 9. That the 
miſbment of ſuch as ſhall offend againſt the ſame, within either of the two Uni- 
ties, or the Precincts or Liberties of the ſame, ſhall be done upon the Ofen- 
and Juſtice miniſtred in this Behalf, according to the Intent of the ſaid 
w, by the Governours, Magiſtrates, Fuſtices of the Peace, or other principal 
ers of either of the ſaid Univerſities, to aubom in other Caſes the Adminiſtra- 
of Juſtice, and Correction and Puniſhment of Offenders by the Laws of this 
um and their ſeveral Charters doth belong; and that no other within their Li- 
es for any Matter concerning the. ſaid Law contrary to their ſeveral Char- 
, do intermeddle, and that all Penalties to be forfeited by Virtue of the 
AA, within either of the Univerſities or the Liberties or Precintts of 
ſame, ſhall be levied by the Officers or Miniſters of either bf the ſaid Uni- 
ſtties, to be from Time to Time in that Behalf. appointed by the Vice-Chan+ 
rs thereof for the Time being reſpectively, and that all Powers and Authori- 
given by the ſaid Act, ſhall by the Governours, Magiſtrates, and principal 
ers abroejaid, of either of the ſaid Univerſities, be duly. executed within 
r of the ſaid Univerſities, &c. 3 
be. 20. And it is farther enacted by 4 Fac. 1. 5. and 21 Fac. 1. 7. 
f whoever ſhall be drunk, and within * fix Months after ſuch Offence, ſhall * 4 Jac. 1. 3. 
mie? thereof either on an Indiciment at Aſſizes or Seſſions, or Court-Leet, Far. 11. 
fore any * Fuſtice of Peace in any County, or any Fuſlice of Peace, or other * 21 Jac. i. 3: 
0 Officer in any City or Town-corporate, upon Vie or Confeſſion, or by * * 
of one Witneſs, ſhall forfeit froe Shillings, to be paid within one Week af- 
Unviction, to the Church-wardens of the Pariſh where the Offence ſhall be 
ited, &c. And if ſuch Perſon ſhall refuſe vr neglect to pay the ſaid For- 
re, the ſame ſhall be levied of his Goods by Warrant or Precept from 
ud Court, or Fudge before whom the ſame Convi&tion ſhall be: And if the 
Mer be not able to pay the ſaid Sum of five Shillings, he ſhall be committed 
e Stocks for every Offence, there to remain fix Hours; and if he ſhall be 
ded a ſecond Time of the like Offence, he ſhall be bound to theæ good Be- Far. 6. 
aur, with two Sureties in a Recognizance of ten Pounds. And if any 
able or other inferiour Officer of the. Place where the Offence ſhall be com- 
0, &c, de neglect the due Correction of the ſaid Offender, or the due Le- 
8 of the ſaid Penalties, he ſhall forfeit ten Shillings to the Uſe of the 
„ Kc. to be levied by way of Diſtreſs, by Warrant from any 3 c. 
„„ K2---: N 
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4 1 Ca. 1. 4. 
b21 Jac. 1. 7. 


Supra Sect. 
17. | 


© 4 Jac. 1. 5. 


Par. 11. 


Supra Sect. 
a. 


and the ſame be viewed by any Mayor, or other Head-Officer, or Fuftice of pu 
for. the above mentioned Offence of ſuffering Tippling in publick H oufes, P \ 
Offence of ſuffering tippling, &c. Every Perſon ſo offending, and being an 


ſuch Conviction ſhall be, may ſet him in the Stocks for four Hours, 


| Of Monopolies. 805 8 Doch 
Sec. 21. And it is farther enacted by the faid Statute of 4 Fac.) 
and 21 Fac. 1.7. and 1 Car, 1. 4. That if any Perſen ſhall remain ir am 
drinking or tippling in any Inn, Vittualling-houſe, Ale-houſe, vr * Tay, 


. 2 ON: n. 1 | 
whether be be an * Inhabitant of the Place at the Time of ſuch drinking, 8 


uri 


or confeſſed by the Offender, or proved by one Witneſs in the Manner Preſs 
be in fuch Caſes as are excepted in the above mentioned Add, relating t 1, 


© within fix Months, ſhall forfeit three Shillings and four Pence, to thy th 
the Poor of the Pariſh where the Offence ſhall be committed, to be læuiei h 
of Diftreſs in ſuch Manner as the above mentioned Forfeitures for Dy, 
neſs are to be levied: And if any fuch Offender be not able to yay tj 
Forfeiture, any Mayor, Head Officer, Fuſtice of Peace, or Court ulen 


Sect. 22. And it is farther enacted by the ſaid Statute of 4 J 
Par. 7. That all Conſtables, Church-wardens, Headboroughs, Tithingna þ 
conners and Sidemen ſhall in their ſeveral Oaths incident to their umi 
fices, be charged in like Sort to preſent the Offences contrary to the ſaid 

Sect. 23. But it is provided by the ſame Statute, Par. 8. That wh 
therein contained ſhall in any wiſe abridge the Ecclefiaſtical Furiſdiffim, 
it is farther provided, Par. 9. That no Offender, who hath once been ji 
for his Offence againſt any Article of the ſaid Af, by any the Ways wii 
before limited, ſhall be eftoons puniſhed for the ſame Offence by any otherl 
or Means. IE? "ITY 

Sec. 24. And it is farther provided, Par. 10. That nothing in th 

Act contained ſhall be prejudicial to either of the Univerfitzes, but il 
Chancellor, Maſter, and Scholars, &c. may as fully uſe and enjoy all iu 
riſdictions, Rights, Privileges, and Charters, as before the ſaid Stat 
had or might have done; any Thing in the ſaid Act to the contrary hi 
ſtanding. : „ 
Set. 25. And it is enacted by 7 Fac. 1. 10. That if any Perſmi 
an Alehouſe-keeper, ſhall be lawfully convicted for any Offence commitil 
gainſt any of” the Branches of either of the ſaid Acts of 1 Jac. 1. 9.1 
I, 5. he ſhall for the Space of three Years next en uing the ſaid Convidit 
utterly diſabled to keep any ſuch Alebouſe. [89] 8 


CHAP. LXXIX. 
Of Monopolies. 


OR the better Underſtanding the Nature of the Offence of p xl 
or making Uſe of a Monopoly, I ſhall conſider ; 


1. What ſhall be ſaid to be a Monopoly. 


2. In what Manner the procuring, or making Uſe thereof, «= 


ſtrained by the Common Law, 
3. In what Manner by Statute, 


4 
* « * 


a! 


| * 
ec. 1. As to the firſt Point, it ſeerne 
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that a Monopoly 18 an Allow 3 Inſt. 181. 


be reſtrained from any Freedom which he had before, or hindred from 
lawful Trade. | | | A e 


do the ſecond Point it ſeemeth, That the procuring or making uſe of 
= {ch Monopolics, is reſtrained by the Common Law two ways, 


„ By declaring all Grants of this Kind to be void: 


2. By making thoſe who procure or make uſe of them ; liable to be 


Ec. 2. And firſt it is ſaid, Tat all Grants of this Kind relating to any 
Jon Trade, are made void by the Common Law, as being againſt the 
dom of Trade, and diſcouraging Labour and Induſtry, and reſtraining 
rſons from getting an honeſt Livelihood by a lawful Imployment, and 
king it in the Power of particular Perſons to ſet what Prices they 
Eſc on a Commodity; all which are manifeſt Inconveniences to the g $6 
bli k. ee 1 18 5 55 : — 5 boa 132 to 137. 
e#. 3, And upon this Ground it hath been * reſolved, That the 165 0 173. 
gs Grant to any particular Corporation of the ſole Importation of any 22, mw 226. 
rchandize is void, whether ſuch Merchandize be prohibited by Statute Eaſt-India 


ech. 4. And for the like Reaſons alſo it hath been reſolved, That the 22 Nei. ab. 
nt of the ſole * Ingroſſing of Wills and Inventories in a ſpiritual Court, 24. 
pf the ſole © Making of Bills, Pleas and Writs in a Court of Law, to 2 Inf. * 
ener Terſan, ö in i 9, hn 2 Rol. Ab, 
Fe, 5. Alſo it hath been adjudged; That the King's Grant of the ſole 7 * 8 
ing, Importing, and Selling of * Playing-Cards, is void, notwithſtand- 2 Rol. =” 
the Pretence, That the Playing with them is a Matter meerly of Plea- 214. Pl. 5. 
and Recreation, and often much abuſed, and therefore proper to be re- 3 1 . 
ned; for ſince the Playing with them is in itſelf lawful and innocent, 85, &c. 

the Making of them an honeſt and laborious Trade, there is no more Mo. 671. PL 
on why any Subject ſhould be hindred from getting his Livelihood by 
than by any other Imployment. e Jo 030-8 Iu 47. 
det, 6, But it ſeemeth clear, That the King may for a reaſonable Time Noy182,183. 
ea good Grant to any one of the ſole Uſe of any Art invented or firſt 
ght into the Realm by the Grantee, as ſhall be ſhewn more at large 
"nc 14th, 15th, and 16th Sections of this Chapter. Alſo it ſeems to be 

better Opinion, That the King may grant to particular Perſons the fole 1 Mod. 256. 
of ſome particular Imployments, (as of Printing the Holy Scriptures 3 _— 4 5 
Law Books, &c.) whereof an unreſtrained Liberty might be of dange- 
Conſequence, og, 1 NES 0 3 
helf. 7, Secondly, Alſo it is holden, That the procuring or making Uſe z Inſt. 181. 
a unlawful Monopoly, is farther reſtrained by the Common Lay, by Init. 47,64: 
letting thoſe who are guilty thereof to a Fine and Impriſonment for the 
Face, as being Malum in je, and. contrary to the ancient and fundamental 
of the Kingdom: And it is ſaid, That there are Precedents of Pro- 


ns of this Kind in former Days, but I cannot find any modern In- 
Wc thereof. | 


919. h 
Noy 173, &c: 


Ul 


"2.8. As to the third Point, viz. In what Manner the procuring 
an. Uſe of a Monopoly are reſtrained by Statute, it is de- 

and enacted by 21 Fac. 1. 3. That all Monopolies, and all Commiſſions, 
mis Li cences, Charters and Letters Patents to any Perſon-or Perſons, Bodies 


Politick 


Company and 
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Politick or Corporate whatſoever, of or for the ſole Buying, Selling, A. 
Working, or ing of any Pine 510 this Realm, or Wales, or 0 0 q 
| Monopolies, and all Proclamations, Inhibitions, Reſtraints, Warran, * 
 fiſtance and all other Matters whatſoever any Way tending to the Infitus: 
Strengthening, Furthering, or Countenancing of the ſame, or any of they, au 
together contrary to the Laws of this Realm, and ſo are and ſhall be yy 
void, and of none Effect, and in no 40iſe to be put in Ure or Executin, | 
Sect. 9. And it is farther enacted, Par, 3. That all Perſons, Bodies pj 
tick and Corporate whatſoever, ſhall be diſabled and uncapable to hay | 
. exerciſe or put in Ure, any Monopoly, or any ſuch Commiſſion, Grant, y 
. cence, &c. or other Thing tending as aforeſaid, or any. Liberty, Phy} 
Faculty, grounded, or pretended to be grounded, upon them, or am if fh 
Sef. 10. And it is farther declared, and enacted, Par. 2. That alj 
nopolies, and all ſuch Commiſfions, Grants and Licences, &c. and all g 
Things tending as aforeſaid, and the Force and Validity of them, ug 
be, and ſhall be examined, heard, tried, and determined, by and acemi 

the Common Laws of this Lealm, and not otherwiſe. © © 
3 Int. 182, Sec. 11. In the Conſtruction of this Clauſe it hath been holden, 1 
183. all Matters of this Kind ought to be tried in the Courts of Common |; 
only, and not at the Council-Table, or in the Court of Chancery, wy 

other Court of like Natue. doeh n 
Se#. 12. And it is farther enacted, Par. 4. That i any Perſon full 
hindred, grieved, diſturbed, or diſquieted, or his Goods or Chattels ay 
ſetzed, attached, diſtrained, taken, carried away or detained, by Occaa 
Pretext of any Monopoly, or of any ſuch Commiſſion, Grant or Licen, 
or other Matter or Thing tending as aforeſaid, and will ſue to be rein 
any of the Premiſſes, he ſhall have his Remedy for the ſame at the Commily 
by Action grounded on the ſaid Statute, to be heard and determined u 
King's Bench, Common Pleas or | Exchequer, againſt the Party by un 
ſhall be ſo hindred or grieved, &c. or by whom his Goods ſhall:be jo uf 
attached, &c. wherein every ſuch Perſon, which ſhall be ſo hindred or n 
&c. or whoſe Goods ſhall be ſo ſetzed or attached, &c. ſhall recowr | 
Times ſo much as the Damages which he ſuſtained by Means of ſuch Hin 
&c. and double Cofts ; and in ſuch Suits, or for the ſtaying or delaying in 
uo Eſſoin, Protection, Wager of Law, Aid Prayer, Privilege, Ius 
or Order of Reſtraint, ſhall be in any wiſe, prayed, granted, admitted, 
lowed, nor any more than one Imparlance : And if any Perſon ſhall aft 
tice that the Action depending is grounded upon the ſaid Statute, cauſe 
cure any Action at the Common Law grounded thereon to be ftayed-or 6 
before Fudgment, by Colour or Means of any Order, Warrant, Pour u. 
thority, ſave only of the Court wherein fuch Action ſhall be depending, "1 
ter Judgment ſhall cauſe or procure the Execution to be ſtayed" or ® 
by Colour or Means of any Order, Warrant, Power or Authority, ſa 
by Writ of Error or Attaint, that then the ſaid Perſon or Perſons ſo} 
ing, fhall incur a Premunire, ' e e DO NG 
3 Inſt. 183, Seck. 13. It is ſaid, That the firſt Branch of this laſt Clauſe 
to the delaying of Cauſes of this Kind before Judgment, not only a 
eth to the Privy Council, Chancery, Exchequer-Chamber, and te" 
but alſo to thoſe who ſhall procure any Warrant from the King for 
Purpoſe ; and it is faid, That the latter Branch, relating to the delay 
Execution after Judgment, extendeth even to the Judges of the Couit i 

the Cauſe is depending. | | Wa 
Seck. 14. But it is provided, Par. 6. That no Declaration in tht 9 
mentioned ſhall extend to any Letters Patents and Grants of Privilegt jl 
Term of fourteen Years or under, of the ſole working or making of any tl 

NO 


© 
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hap. 79. | 
y brought into the Realm from beyond Sea are included, tho' they were 

is there) to the true and firſt Inventor and Inventors of fuch Manu- 
48 which others, at the Time of making ſuch Letters Patents and Grants, 
It uſe > as alſo they be not contrary ts the Law, nor miſchievous to the 
ite, by ra ng Prices of Commodities at home, or hurt of Trade, or generally 
nvenient : Th ſaid fourteen Years to be accompted from the Date of the firſt 
ers Patents, or Grant of fuch Privilege, but that the ſame ſhall be of ſuch 
re as they ſhould be, if the ſaid Adt had never been made, and of none other. 


king of any Manufacture, is within the Meaning of this Exception; un- 
ir be ſubſtantially new, and not barely an additional Improvement of an 
one. 


ak in a Day by an Engine, as formerly uſed to imploy many Hands, is 
within the ſaid Exception, becauſe it is inconvenient in turning ſo many 
during Men to Idleneſs. | 


be prohibited in any Grant of the ſole Uſe of any ſuch new Invention. 
0-7, 18. And it is farther provided, Par: 5; That nothing in the ſaid 
contained ſhall extend to any Grant or Privilege, Power, or Authority 


Parliament, ſo long as the ſame ſhall continue in Force. | 5 
deck. 19. And it is farther provided, Par. 9. That nothing in the ſaid Af 
gained ſhall be in any wife prejudicial to any City, Burough, or Town= 
borate within this Realm, concerning any Grants, Charters, or Letters Pa- 
5 to them made, or concerning any Cuſtom uſed by or within them, or unto 
Corporations, Companies, or Fellowſhips of any Art, Trade, Occupation, or 


that the ſame Charters, Cuſtoms, Corporations, &c. and their Liberties and 
unities ſhall be of fuch Force and Effect as they were before the making of 


contrary in any wiſe notwithſtanding. | 
ea. 20. And it is farther provided, Par. 10. That nothing in the ſaid 
| contained ſhall extend to any Letters Patents, or Grants of Privilege, con- 


ng or making of Ordnance, or Shot for Ordnance : Nor to any Grant or 


m Being, and put in Execution, other than ſuch Offices as had been decried 
reclamation : But that all ſuch Grants, &c. ſhall be of the like Force and 
, and no other, as if the ſaid Ad had never been made. 

2. 21. But it is enacted by 16 Car. 1. 21. That it ſhall be lawful for 
rſons, as well Strangers, as natural born Subjects, to import any Quantities 
un-Powder whatſoever, paying ſuch Cuſtoms and Duties for the ſame as 
lament ſhall be limited: And that it ſhall be lawful for all bis Majeſty's Sub- 
bf this his Realm of England, to make and ſell any Quantities of Gun- Powder 
bs Pleaſure, and alſo to bring into this Kingdom any Quantities of Salt-Peter, 


Order, Warrant, Reſtraint, or other Inhibition whatſoever, whereby the Im- 
"10m of Gun- Powder, Sali-Peter, Brimſtone, or other the Materials afore 


OOo Sec. 22. 


ptſcever before the ſaid Ac, made, granted, allowed, or confirmed by any Act | 


ftery, or to any Companies or Societies of Merchants within this Realm, erefted 
the Maintenance, Enlargement, or ordering of any Trade or Merchandize : 


aid Act, and of none other; any Thing before in the ſaid Act contained to 


wng Printing; nor to any Commiſſion, Grants, or Letters Patents concerning 
digging, making, or compounding of Salt-Peter, or Gun-Powder ; or the 


ters Patents of any Office erefted before the making of the ſaid Statute, and 


lime, or any other Materials for the making of Gunpowder : And that if 
n ſhall put in Execution any Letters Patents, Proclamation, Edit, 


"med, ſhall be any ways prohibited or reſtrained, he ſhall incur a Præmunire. 
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„ Manufaffures i thin this Realm, (under which Words Manufactures Sitk: 447. 


deck. 15. It hath been reſolved, That no new Invention concerning the 3 Inf: 184. 
lo, 16. Alſo it hath been holden, That a new Invention to do as much ; inf. 184. 


esl. 17. Allo it ſeemeth clear, that no old Manufacture in uſe before, 5 Taft. 184. 


234 Of Foreſtalling, and Offences of like Nature. Bool] 
Seck. 22. And it is farther provided by the ſaid Statute of 21 Fac. 
Par. 11. 12. That nothing in the ſaid Act contained ſhall extend to any . 
miſſion or Grant concerning the digging, compounding, or making of Alu 
Allum-Mines, &c. nor concerning the Licencing of the Keeping of any Tr 
or ſelling of Wines, to be ſpent in the Manfion- Houſe, or other Place i þ 
Tenure or Occupation of the Party ſelling the ſame, and a farther Provifm; 
made in the latter Part of the Statute, for ſome particular Grants to parting 
Corporations and Perſons, as Newcaſtle —_ Tine, &c. | 
3 Inſt. 185. Seck. 23. But it is (aid, That the faid Clauſe relating to Allum yf 
needleſs, becauſe all ſuch Mines belong of Courſe to the Perſons in wi 
Grounds they are, and therefore no Privilege concerning them can he grant 
but in the King's own Ground. n 


. i x 3 * 1 Lead Mats 6s 


G 
Of Foreſtalling, Ingroſſing and Regratin „and other ( 
an pers the like Na 


L OR the better underſtanding the Nature of Foreſtalling, Ingrofing 
Regrating, and other ſuch like Offences, I ſhall conſider, 


1. How ſuch Offences are treated by the Common Law. 
2. How by Statute. TOI 


As to the firſt Point, I ſhall conſider : 


1. What is eſteemed an Offence of this Kirid by the Common Lay, 
2. How ſuch Offence is puniſhable by the Common Law. 


2 43 Aff. 38, Seck. 1. As to the firſt of theſe Particulars it is ſaid, That all at 
3 Inſt. 195, yours whatſoever to enhanſe the common Price of any Merchanduz, 1 
-_ Indict. All Kinds of Practices which have an apparent Tendency thereto, wid 
ment, 40. by ſpreading falſe * Rumors, or by * buying Things in a Market befen 
TIMOR, accuſtomed Hour, or by buying and ſelling again the ſame Thing in the is 
Crom. 80.b, © Market, or by any other ſuch like Devices, are highly Criminal at W 
Crom. 80. b. mon Law, and that all ſuch Offences antiently came under the gi 
Notion of Foreſtalling, which included all Kinds of Offences dl 
Nature. He 25 

Sec. 2. And ſurely there can be no Attempt of this Kind, but mult 
looked upon as a high Offence againſt the Publick, inaſmuch as it 04 
rently tends to put a Check upon Trade, to the general Inconvenieae 
the People, by putting it out of their Power to ſupply themſelves 
Commodity, without an unreaſonable Expence, which often prove! 
tremely oppreſſive to the poorer Sort, and cannot but give juſt Cat 

Complaint to the richeſt. 
3 Inſt, 196. Sec. 3, But it hath been reſolved, That any Merchant, wheth! 
H.P.C. 152. be a Subject or a Foreigner, bringing Victuals, or any other Merch 
into the Realm, may ſell the fame in Groſs, but that no Perſon dan, 
fully buy within the Realm any Merchandize in Groſs, and ſell the! 

* | | 
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Groſs again, becauſe by ſuch Means the Price will be inhanſed, for the 

Hands any Merchandize paſſeth through, the dearer it muſt grow, be- 

2 every one will make his Profit of it: And if ſuch Practices were al- 
gau le a rich Man might ingroſs into his Hands a whole Commodity, 

38 ſell it at what Price he ſhould think fit; which is of ſuch dangerous 
4 ſequence, that the bare Ingroſſing of a whole Commodity with an In- Cro. Ca. 231, 
E * ſell it at an unreaſonable Price, is an Offence indictable at the Com- 32. 

= Law, whether any Part thereof be ſold by the Ingroſſer, or not. | 
5:4, 4. And fo jealous is the Common Law of all Practices of this ; Init. 197. 
Lind. that it will not ſuffer Corn to be ſold in the Sheaf, perhaps for this H. P. C. 152. 
con, becauſe by ſuch Means the Market is in Effect foreſtalled. 
Seff. 5. As to the ſecond Particular, viz, In what manner Offences of 
8 Kind are puniſhable by the Common Law; it is ſaid, That by an an- 
t Statute the Offender was to be grievouſly amerced for the firſt Offence ; ; Inſt. 195. 
dhe ſecond, to be condemned to the Pillory; for the third, to be im- 
-oned ; and for the fourth, to be compelled to abjure the Vill: And 
ere ſeems to be no Doubt, but that at this Day all Offenders of this 

Ind are liable to a Fine and Impriſonment, anſwerable to the Heinouſ- 

of their Offence, upon an Indictment at Common Law. 


to the ſecond Point, vis. In what manner theſe Ga er are treated 
= by Statute, I ſhall conſider ; 


1. What particular Probes have been made relating to this Matter. 
2. What Caſes have been excepted out of thoſe Proviſions. 
z. In what Manner the Offenders are to be proceeded againſt. 


e particular Proviſions of this Nature ate five-fold ; 


1. The obliging all Victuallers to ſell at a reaſonable Price. 

2. The allowing all Foreigners free Liberty of importing and ſelling 
Victuals. | AE ie nes 3 

3. The giving the great Officers of State a Power to tax the Price of 
Vitals, 1 A r 5 

4. The prohibiting Conſpiracies to raiſe the Price of Victuals. 

F. The prohibiting all Foreſtalling, Ingroſſing, and Regrating. 


det, 6. The firſt of the ſaid Proviſions depends upon 23 Ed. z. 6. 
which it is enacted, That Butchers, Fiſpmongers, Regrators, H. oftelers, 
wers, Bakers, Poulterers, and other Sellers of all Manner of Vi&ual, ſhall 
und to ſell the ſame for a reaſonable Price, having reſpect to the Price that 
Victudl ſhall be fold at in the Places adjoining ; /o that ſuch Sellers have 
rate Gains, reaſonably to be required, according to the Diſtance of the Place 
whence the ſaid Victuals be carried, on pain to forfeit double the Value, &c. 
the chief Officers of Towns are required to fee this Statute executed, on 
l of paying the treble V. alue of the Thing ſold, &c. | 
, 7. The ſecond of the above mentioned Proviſions depends upon 
I 10. and 11 Ric. 2. 7. and 1 H. 4. 17. by which it is enacted, That 
mer of Aliens, being of the Amity of the King, coming into any Town of 
am with Fiſh, or other Victual, ſhall be under the King's eſpecial Pro- 
", ond may cut their Fiſhes and Vietuals in Pieces, and in part, or in all, 
tail, or in Groſs, as to them beſt ſhall ſeem, to ſell and make their Profit, 
And it is farther enacted by 14. H. 6. 6. That if any Man diſturb any 
"70 fell his Fiſh in Groſs, or at Retail, in Part or in Whole, contrary to the 
5 above 
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above mentioned Ordinances, and thereof be duly attainted at the Su; of h 
King, or of the Party, he ſhall forfeit ten Pounds, &c. 58 
Sect. 8. The Third of the above mentioned Proviſions depends u 
25 H. 8. 2. by which it is enacted, That to remedy the frequent Riſe 1 | 
Price of Cheeſe, Butter, Capons, Hens, Chickens, and other neceſſary Vic i 
for Man's Suſtenance, by ingroſſing and regrating the ſame ; the Lord Chancely 
and other high Officers of State, &c. may, upon Complaint of any inhayj 
the Prices of ſuch Victuals without Ground or reaſonable Cauſe, in any Pan 
the King's Dominions, ſet and tax reaſonable Prices of ſuch Vieuals : Aud it 
Vide infra after Proclamation made of ſuch Prices, all Farmers, Owners, Brugger, Fo! 
SI all other Victuallers whatſgever, having or keeping any ſuch Victuals to the Ini 
to fell, ſhall ſell the ſame to ſuch of the King's Subjects as will buy them at fi 
Prices as ſhall be taxed by ſuch Proclamation, under the Pains to be Init 
the ſaid Proclamation. 13 1 N ee ij 
Sect. . But it is provided, That the Officers of Cities, Boroughs, or Typ 
corporate, and all other Perſons having Authority to ſet Prices of ſuch Vin 
may ſet ſuch Prices in ſuch Manner as if the ſaid Af had not been mat 
Se. 10. The fourth of the above mentioned Proviſions depends ypſfi 
2 G3 E. 6. 15. by which it is enacted, That if any Butchers, Bray 
| Bakers, Poulterers, Cooks, Cofter-mongers or Fruiterers, ſhall conſpire, cones 
' promiſe, or make any Oaths, that they ſhall not ſell their Victuals but at cn 
Prices; or if any Artificers, Workmen, or Labourers, do conſpire, covenny 
promiſe together, or make any Oaths, that they ſhall not make or do their Wi 
but at a certain Price or Rate; or fhall not enterpriſe, or take upon int 
finiſh what another hath begun, or ſhall do but a certain Work in a 
ſhall not work but at certain Hours and Times, every ſuch Perſon ſo conjung 
&c. ſhall forfeit for the firſt Offence ten Pounds, and if he pay not the ſamntþ 
in fix Days, ſhall ſuffer twenty Days Impriſonment; and for the ſecond (ſn 
ſhall forfeit twenty Pounds, &c. and for the third, forty Pounds, &c. A 
any ſuch Conſpiracy, Covenant, or Promiſe be made by any Society, Bu 
hood, or Company, of any Craft, Myſtery or Occupation of the Vittualler:onl 
mentioned, with the Preſence or Conſent of the more Part of them, tat 
immediately upon ſuch Act of Conſpiracy, &c. over and beſides the purii 
Puniſhment before appointed, their Corporation ſhall be diſſokved ; and thi 
aid Offences ſhall be determined at the Aſixes, Seſſions of the Peace, or l 
Leet. See 22 & 23 Car. 2. 15. 
Sect. 11. The fifth of the above mentioned Proviſions depends di 
upon 3 & 4 E. 6. 21. and 5 & 6 E. 6. 14. By the firſt of which Status 
Vide infra 1s enacted, That no Perſon, not being an Inn-holder, or Victualler, 10 
8 Retail in his Houſe, ſhall buy to ſell again any Butter or Cheeſe, unleſs A 
the ſame again by Retail, in open Shop, Fair, or Market, not ſelling nm 
Lt eight of Cheeſe, or a Barrel of Butter at one Time, 
Wo Sell. 12. And it is farther enacted by the ſaid Statute of 5 & 6 E. U 
which 1s the principal Statute relating to this Matter, That 7 ſhall 
or cauſe to be bought, any Merchandi xe, Victual, or any other Thing what 
coming by Land or by Water toward any Market or Fair to be ſold in tit 
or coming toward any City, Port, Haven, Creek or Road of this Real 
Wales, from any Parts beyond the Sea, to be ſold; or make any Barga!h 
tract, or Promiſe for the having or buying of the ſame, or any Part there 
coming as 1s aforeſaid, before the ſame ſhall be in the Market, Fatr, 0; 
Port, &c. ready to be ſold ; or ſhall make any Motion by Word, Ltttr," 
ſage, or otherwiſe, to any Perſon or Perſons, for the inbanſing of the Prith 
dearer ſelling of any Thing above mentioned; or elſe diſſwade, move, ol fi 
one coming to the Market or Fair, to abſtain or forbear to bring or cori 
2 | 
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ines above rebearſed, to any Martet, Fair, City, or Port, &c. to bt 
% be deemed a Poreſtaller, 3 8 | ITY N * | 
52. 137 oh hath. been reſolved, That an Indictment upon this Clauſe, 
E Defendant with meeting J. S. at ſuch a Place near a certain 
uy and there buying of him certain Goods, which he was about to ſel! 
e Market of ſuch Town, is inſufficient, becauſe it is not expreſly ſaid, 


1Ro! Ret ö 


» 


| + the Goods ſo bought were coming to the Market to be ſold. 2 
54. 14. And it is farther enacted by the ſaid Statute of 5 & 6 Ed. 6. 14. 
2. That oe ve r ſhall by any Means, regrate, obtain, or get into his © 
nds or Poſſaſton, in any Fair or Market, any Corn, Wine, | Fiſh, Butter, 
Loſe, Candles, Tallow, Sheep, Lambs, Calves, Swine, Pigs, Geeſe, Capons, 
ns, Chickens, Pigeons, Conzes, or other dead Victual whatſoever, that ſhall 
brought to any Fair or Market to be fold, and do. ſell the ſame again in any 
ir or Market holden in the ſame Place, or within four Miles thereof, ſhall 
talen for a RÄ E wit 118 5 
5:8. 1 5. And it is farther enacted, Par. 3. That whoſoever ſhall engroſs of 
into bis. Hands by buying, contracting or promiſe taking, other than by 
pmiſe, Grant, or Leaſe of Land or Tithe, any Corn growing in the Fields, or 
ither Corn or Grain, Butter, Cheeſe, Fiſh, or other dead Victuals what 0- 
, within the Realm of England, to the Intent to ſell the ſame again, ſhall 
reputed un unlawful Ingroſſer. 125 | 8 

the Conſtruction 7 the laſt mentioned Clauſes the following Opinions 
%% OO i rn dp” 


ef, 16. I. That * Salt is a Victual within the Meaning of it, not only + Ind. 195. 

auſe it is of Neceſſity of it ſelf for the Food and Health of Man, but cg. 157: 

b becauſe it ſeaſoneth and maketh wholeſome Beef, Pork, and other © 
ll, in which Reſpect it ſeemeth it ſelf to come under the Notion of 

ual, and ſeemeth to be ſo underſtood by the Makers of 13 El. 25. as 


þ 


ears from Par. 21. of that Statute. 


vithin the Purview of it; and therefore that Apples, and Cherries, and H. P. C. 152. 
h like Fruits, are not within the Intent of it; for the Words are, Corn, 8 5 5 
Grain, Butter, Cheeſe, Fiſh, or other dead Victuals, which Words are ſaid Cro. Ja. = 
import the ſame as if it had been ſaid, or other dead Victuals of like 


ality : Alſo it is ſaid, That there is not any Thing prohibited within the 


| therefore, ſince there is not any ſuch Proviſo for Apples, that they 3 546 
er were intended to be reſtrained : And agreeably hereto it hath been Con. Owen © 
den, That neither © Hops nor! Malt are within the Meaning of the 135 
tute, | | | W 1 Rol. Re. 12. 
| | TAN. 4 n 1 Tr 15 8 e : 
2.18, III. That the Buying of Corn, with an Intent to make Starch * Bridg. 5, 6. 
It, and then to ſell it, is not within the ſaid Clauſe, becauſe it is not 9 
gt to be ſold again in the fame Nature in which it was bought, but Pl. rr 
e firſt altered by a Trade or Science, and then fold again. And for the Cro. Ca. 231 
eon it ſeemeth to be the better Opinion, That the Buying of Corn ne cha 
nder to make Meal of it, and then to fell it, is no way within the ſaid : Cro. Ca. 231. 
ſe; and that the Buying of ® Barley with an Intent to make it into Lt 
» and then to ſell it, had no need of the Exception made for it in Sect. of Z 2 
laid Statute. | Fa | | Con. Owen 
.19. IV. That there is no Neceſſity in an Information or Indi@- 7” 
grounded on the ſaid Clauſe for ingroſſing any Victual therein men- 
„ to fay, " That the Defendant dil not ceme by it by a Demiſe of * 1 Jon. 157, 


ß p Land 


$22. 17, II. That ſuch > Victual only as is neceſſury for the Food of Man z Inſt. 199. 


ute, but what hath a Proviſo, how in ſome Kind it might be bought; Cro. Ca. 23 . 


— 
— 
— 6 * _ - | 
— — — — . 
— : 2 * 4 | 
| | = | - "ors 4 
: A ao 2 . — — — — 33 — 
— — - ' - >» 1 i 2 — — - 
- _ _ - 2 g r n . I *4 A - — J © — — 
| — — — — — — — — — prot ei FR 1 — - a = * — n — * 8 — —_z —— — — * 1 
= . : 2 2 | | : 5 "Ds FE 4 fl , w ng at * 7 — Fs \ E f — OE 
— — — 8 FE 3 8 2 ; a 2 es ner G \ 2 ——— — — 9 - 0 
5 3 — - — — — Y x - K + F 2. . 42 ei. — 05S P — N U. 2 — by ni —— —— Us oo ot on tr — 
| h | | | | | | === . c rent — its, We — Ce 4 Caray” - n 2 . = * * — —* 8 *Y "Iv, —— 8 
| | — - = — — .. CPI OY E 4 20 AC n as „ 
— — Rd Oo mr Som 2 IFN n Lhe. Se 8 nN ; | _ 
- — . TIES — - 7 5 - 4 — - = og p — 1 = 
apo Os — - m C VR" 120 — ELITE na, . 6 N 22 I ben > Da wr So — = \ 5 = = a - \ 
x AD on PIE 5 Ie os Or ES — 2 rs 2 _n r 8 3 er TED. eas or \ o — 
= hp” — any ends © y - e 9 1) * Fu.” n > LIES. — x : l — i _ — — | | | - 2 
9 — _ 4 ” ad 5 q 2 — + X3* m0 «2, 4 "7 he, Pe TOI LIKE Tn RN Ce - \ \ \ 
4 ä * * q oy - N < > avs A 8 - l wy — n e 3 
SIRI Kb © ge og tA *Y Þ - 1 hy "Ev N 's * — 5 1 e Fs „ ax j —_—_ l 
2 SIG 8222 2 EN GT 9 KX r — „ 5 F age hw \ = a 
A : - * 5 4 « i 22 N A = ” l = | 
5 5 * n ar — La andy cats Tan * y - o * 
. BRAD Togo tr, 3 SAL = — 85 7, 
2 : 8 - _ l 4 
— 


- XG Roos 
* Sg 
— . 9 5 
= ie. 3 RE 


* — 


r 


2 Leon 39. 


2 Bulſt. 317. 
Cro. Ca. 381. 


6 Mod. 32. 


Of Frefalling; "and Offences of like Nature.” Boat 
Land, Sc. but that the Defendant, if he have any ſuch Matter 00 Us 


in his Defence, may give it in Evidence, | 
Sekt. 20. V. That in every ſuch Information, Gr. the "Words of 
Statute muſt be preciſely purſued, and therefore that it is not ſuffice, 
foy, That the Detendant bought ſo much Corn, Ef becauſe the Wag 
al ingroſs, or get into his Hands, by bwing, 4 
Se#. 21. And it is farther cnatied by the d Statute of 58 5 By, 
Par. 4, 5, 6. That whoever ſhall offend in any of the Things be ore recite] q 
be thereof duly convicted, ball for the fin Offence ſuffer Imprijonment 2 
Months, and forfeit the Value of the Goods jo by him Bought or ha; ang for 
ſecond Offence, Gall ſuffer Imprifonment for one balf Nas, and forfeit te bl 
Value of the Goods, &c. and x the third Offence, ſhall be ſet on the ' Pillry 
forfeit all his Goods, and be committed to riſin daring the King's Pham: 
Seck. 22. And from hence it ſeems clearly to follow, as well at 
the general Rules of Law, That no Information for any of the aboye m 
tioned Offences againſt the ſaid Statute, can be good, without ſh nevi 
certain the Quantity of the Thing in Relation to S fd” the 
ſuppoſed to have incurred the Penalty, not only becauſe otheryile BY Ju 
ment to be given on ſuch an Information can never be pleaded in Bar oy 
other, becauſe it cannot appear that both of them were brought fo f 
ſame Thing, but alſo becauſe it cannot appear to the Court what Forkip 
the Detendant ought to incur, unleſs the Extent of the Offence, Which 
be the Meaſure of it, be ſpecially ſet forth : And for theſe Reaſons it 
been adjudged, That an Information for ingroffing Corn, the Quantity yi 
of is expreſſed by the Word Cumulus only, is not good; yet it is ſaid, Ty 
an Indictment for ingroſſing magnam quantitatem frumenti, is ſuffices 
Sect. 23. And it is farther enacted by the ſaid Statute of 5 8 6 EU 
Par. 8. 1 2 if any Perſon having ſufficient Corn and Grain, for h 
von of his own Houſe, and ſowing of his Grounds for one Near, d by 
Corn in any Fair or Market, for the Change of his Seed, and do nit ny 
the ſame Fare or Market the ſame Day, fo much Corn as be ſhall . 
Buy for his Seed, and ſell the fame if he can, as the Price of dm 
goeth in the ſaid Market or Fair, that then every ſuch Perſon ſoall ju 
the double Value of the Corn fo bought. 
Seck. 24. And it is farther enacted, Par. 9. That if any Perſon 4 
any manner of Oxen, Ronts, Steers, Kine, Heifers, Calves, 7 | 
Goats or Kids living, and fell the ſame again alive, unleſs be keep and 
- ame five Weeks, he ſhall loſe the double Value of the Cattle fo bougitl 
one Moiety whereof ſhall be to the King, and the other Mo: < to hin! 
wil fue for the ſame. | 


The principal Rn out of the above ded Statutes ſeem Þ 
reducible to the following Heads: 


1. Such as relate to Corn. 

2. Such as relate to Butter and Cheeſe, and dead Cattle, 

3. Such as relate to Beer, Cyder, and Mum. 

4. Such as relate to Fiſh. 

5. Such as relate to Wine, Oil, Sugar, Salt, Ge. 

6. Such as relate to Fiſhmon gers, Vidwallers, Butchers, Poult 
7. Such as relate to Badgers and Drovers, 

8. Such as relate to Leſſors, &c. 

9. Such as relate to Shipping and Caſtles, 

10. Such as relate to Towns-Corporate, 


4 


Sell. 


ip. 80. Of Ergon: mad Ofner of Wiz Nature. 


| 5:7, 25. Bs to the firſt, of thele Exceptions relatin 


AT) 
) ort into Malt or Oat-meal in bus Wn Houfe, and ſo ſhall 5 
10% al not be taken to be within the ſaid ; 


$42. 26, It cen to be the better Opinion, That i 


"Benefit of it. 3 . 
by 27. And it 1s farther enacted by 1 V. & M. Seff. 1. Ch. 12. That 
u Malt or Barley, Wincheſter Meaſure, Jhall be at twenty-four Shillings 
uarter or under; Rye at thirty-two Shillings a Quarter or under; amd Wheat 
borty-eight Shullings @ Quarter or under, in un 


Y Per for who ſball put on Ship-bodrd in Eng 


Thirds of bis Mariners being their Majefties Subjects, any Sorts of the Corn 
relaid, from any ſuch Ports where the Rates ſhall not then be higher than as 
aid, with Intent to export the ſaid Corn to Parts beyond the Seas, ſhall bring 
ertificate in Writing under his Hand, containing the Drantity and Quality 
be Corn jo ſbipped, to the Perfons appointed to collect the Cuſtoms within any 
Port; and upon Proof of ſuch Certificate by one or more credible Perſons 
Oath, and upon Bond "wg by every ſuch Exporter of two hundred Pounds 
wery hundred Tun of Corn jo ſhipped, and ſo proportionably, that the ſaiu 
{Ted of Seas excepted) ſhall be exported beyond the Seas, and not land- 
pain in England, Wales, Guernſey, Jerſey, or Berwick on Tweed, /ha!! 
we from the ſaid Per fons appointed to receive the Cuſtoms, for every Qyar- 
F Barley or Malt ground or unground, two Shillings and Six-pence ; for 
y Quarter of Rye ground or unground, three Shillings and Six-pence for e- 
Quarter of Wheat ground or unground, five Shillings, without uny Cuſtom, 
or Reward to be paid for the ſame. And upon Certificate returned under the 
on Seal of the chief Magiſtrate in any Place beyond Sea, or under the 
ds ond Seals of two known Englith Merchants upon the Place, that ſucb 
| was there landed, or upon Prog by credible Perſons that ſuch Corn was ta- 
by Enemies, or periſhed at Sea, the Examination and Proof thereof being 
fo the Receivers of the Cuſtoms, the Bond ſhall be delivere, up to be can- 
i and the Montes jo paid, ſhall be allswed as paid to their Majeſties. 
.28, As to the Second of the above mentioned Exce 
utter and Cheeſe, and dead Cattle, it is enacted b 
ker of the above mentioned Statutes of 3 & 4 Ed. 6.21. or 53 & 6 Ed. 6. 14. 

) other Provifion whatſoever before that Statute made, concerni ng the Sale 

Ker and Cheeſe in open Shop, Fair or Market, or the Providing or Buy- 
any Butter or Cheeſe, ſhall in any wiſe extend to any rags as or 
Fi-Chandler, free of the City of London, and havi ng been rought up as 
porentice ſeven Years, trading in Butter and Gheeſe; for ſuch Butter 

f and either of them, as he ſhall ſell in London, Weſtminſter, or 
Wark, for the Victuallin of any Ship of the King or Subject, or to an 

3 8 ly HIP g | Arad 
and Cheeſe, which he 2 ſell by any Quantities at one Time, and to one 
l exceeding four Mey of Cheeſe, or four Barrels of Butter, without 
0 as be fell the ſame in open Shop, Fair, or Market : Provided that if 
[ices of Peace of any County at their Quarter-Seſſions, ſhall declare that 
iTecers ſhall forbear to buy any Butter or Cheeſe, for any Time within ſuch 


County; 


dad by the ſaid Statute of 5 C 6 Ed 6. 14. Par. 7, That Yhe digg. U 

2 h Barley, Bigge, or Dats, as any Perſon (ict foreſtall ) a buy 

| e converted 

e the bett | it if there had been 

uch Exception, yet the Buying of Corn for ſuch Purpoſe thould not 

intended to have been within the P UrVIew / of the Statute, as ha been 

bre fully ſhewn already Sec. 18. But upon the Suppoſition, that ſuch an 

ception Was neceſſary, it hath been holden that the Buying of Corn and 

ning it into Malt in another's Houſe, becauſe it was of ſo great a Quan- Owen 135. 
that it could not he malted in the Buyer's own Houfe, is not within 


Vide 5 & 
6 Ed. 6. 14. 


90 ort of England or Wales; 5 .Fr 26 
iſh Shipping, the Mafter and 1 Ja. 1. 25. 


Par. 26. 


21 Ja. 1. 28. 
3 Ca. 1. 4. 


12 Ca. 2. 4+ 


ptions, relating Vide ſupra 
y 21 Fac. 1. 22. That $0 14, 


15, &c. 
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240 _Oof Foreſtalling, and Offences ef like Nature. * Bock 
County; that then during the Time of ſuch Reſtraint, the ſaid Traders i * 
fer and Cheeſe, that ſhall buy any ſuch Butter or Cheeſe, and ſell the ſan, 
by retail, contrary to any of the ſaid Atts, ſhall not be freed from Ay 
nalties thereof. . 
Seckt. 29. And it is farther enacted by 3. & 4 V. & M. 8. That it 10 
lawful for every Perſon, native or foreign, at any Time, to ſhip, lade 
and tranſport, or export, from any Place within England, Wales ,, 
wick on Tweed, in any Part of the World in Amity with their Majeſty, 
Sorts of Beef, Pork, or Hogs-fleſh, Butter, Cheeſe, or Candles, free fra; 
Cuftom! or Impojition dual be ven. 
Sect. 30. As to the Third of the above mentioned Exceptions mg 
to Beer, Cyder, and Mum, it is enacted by 1 Will. & Mar. Seſſ. 1. (4; 
That any Perſon may export any ſtrong Ale, ſtrong Beer, Cyder or Muni 
ſpent beyond the Seas, paying Cuſtom for the ſame, at the Rate of one Shi 
for every Tun, in ſuch manner as is ſet forth more at large in the ſaid $M 
Sec. 31. As to the Fourth of the above mentioned Exceptions rl 
to Fiſh, it is enacted by the ſaid Statute of 5 & 6 Ed. 6. 14. Par, », 
the Buying of any dried or ſalted Fiſh, Herring, or Sprats (not font 
and ſold for reaſonable Prices, ſhall not be deemed any Offence cont 

the ſaid AF. | | OY | Me 
Se. 32. And it is farther enacted by the ſaid Statute, Par. 15, 9 
Hall be lawful for any Subject, dwelling within one Mile of the main i 
buy all manner of Fiſh freſh or ſalted, (not foręſtalling th: jcme) aug 

the ſame again at reaſonable Prices. bo 

Sec. 33. And it is farther enacted by 5 El. 5. Par. 13. That fomd 
the ſaid Statute of 5 & 6 Ed. 6. 14. and ſo much of all other Statute qi 
Regrators, Ingroſſers, and Foreſtallers, as concerneth the Buying of Sui 
ſalted, or Mud-fiſh, to be taken and brought in any Engliſh Subjef N 
Crayers, or other Veſſels, into any Place of this Realm, ſhall be utterly reukl| 
fo much of the ſaid Fiſh, as any Buyer upon the Sea by way of Foreſtallingul 
grating, ſhall bring and diſcharge in any Port or Haven within thi 
Sect. 34. As to the Fifth of the above mentioned Exceptions rela 
Wine, Oil, Sugar, Salt, &c. the fame Exception is made in Relati 
Wine, Oil, and Salt by the ſaid Statute of 5 El. 5. Par. 13. as is ſl 
in the laſt Section concerning Fiſh unſalted, or Mud-Fiſh. _ 
Seck. 35. And it is farther enacted by 13 El. 25. Par. 21. That ff 
Statute of 5 & 6 Ed. 6. 14. is not meant to extend, nor ſhall extend i 
Wines, Oils, Sugars, Spices, Currans, nor other foreign Viftuals, M 
into this Realm from beyond the Seas, Fiſh and Salt only excepted. | 
Sec. 36. As to the Sixth of the above mentioned Exceptions al 
to Fiſhmongers, Victuallers, Butchers and Poulterers, &c. it is enadtedy 
faid Statute of 5 & 6 Ed. 6. 14. That the Buying of any Victual by an 
monger, Butcher or Poulterer, as concern his own Faculty, Craft, 1 
ftery, otherwiſe than by Foreſtalling, which ſhall ſell the fame again! 
reaſonable Prices by Retail; or the Buying of any Wine or other dead 10 
above mentioned, being Meat for Man's Suſtenance, 5 any Innbollr, 
ther Victualler, to ſell the ſame by Retail within his Houſe, or to am 
Neighbours for their Suſtenance, for reaſonable Prices, ſhall not be it 
any Offence contrary to the ſaid AF. : —_ 
Cro. Ca. 314. Set. 37. Notwithſtanding this Exception it hath been reſolved | 
i Rol. Re. any of the Perſons therein mentioned may be indicted for ing 
Jon. 320. Victuals, with an Intent to ſell them again, againſt the Form of the 
tute ; for it ſhall be intended that they DDE and did not ſell u 
ſonable Prices. 7 


F 


hap. 8 Of Foreſtalling, and Offences of like Nature. 
%. 38. As to the ſeventh of the above mentioned Exceptions relating to 
Pes ad Drovers, it is enaCted by the ſaid Statute of 5 & 6 E. 6. 12; 


„ Lader, Kidder, or Carrier, that ſhall be allowed to that Office by 
7905 ices of Peace, &c. which fall ſell or deliver in open Fair or Mar- 
ve J tn any other Viftualler, or to any other Perſon for the Provifim of his 
, Or all fuch Corn, Grain, Butter and Cheeſe, as any ſuch Perſon ſhall buy, 
| Py 75 be bought, and that within one Month next after he ſhall ſo buy any 
4e, Grain, Butter or Cheeſe, jo that the ſame ſhall de bought without 
1 . ling ſhall not be deemed any Offence contrary to the ſaid Statute. 
ef f And it is farther enacted by the ſame Statute, Par. 12. That 


un (otherwiſe than by Foreſtalling) Corn, Grain, or Cattle, to be carried b 
4 from any Place within this Realm, or Wales, unto any other Place within 
a1 Realm, or Dominzons, if he ſhall without Fraud embark within forty 
i next after be ſpall have bought the ſame, or taken Covenant, er Promiſe 
he buying thereof, and with all poſſible Expedition tranſport the ſume to 
Place as his Cocket ſhall declare, and there unlade the ſame, and bring a 
care thereof from a Fuſtice of Peace of the County, or Head-Officer of 
Tou and Cuſtomer of the Port where it ſhall be unladen, &c. to be direct. 
o the Cuſtomer and Comptroller of the Port where it ſhall be embarked. 
cd. 40. And it is farther enacted by the ſame Statute, Par. 16, 17. That 
dall be lawful for any Perſon known for a common Drover, being licenced 
bree Juſtices of Peace, &c. to buy Cattle in ſuch Shires where Drovers had 
wont in Times paſt, accuſtomably to buy Cattle at their free Liberty and 


es, ſo that the ſame Cattle be not bought by way of Foreſtalling. 


t no Drover of Cattle, Badger, Lader, Kidder, Carrier, Buyer or Tranſporter 
urn or Grain, Butter and Cheeſe, ſhall be licenſed to any ſuch Office or Do- 
in an) County except Weſtmorland, Cumberland, Lancaſter, Cheſter or 
k, but only in the General open Quarter-Sęſſions of the Peace, to be holden in 
Shire where Juch Perſon ſo to be allowed ſhall dwell; and ſhall have dwelled 
Lars next before the Teſte of his Licence: And that no Perſon be admit. 
Fo any of the ſaid Offices or Doings, but ſuch only as be or have been mar- 
Men, and ſhall be at the Time of ſuch Licence to be granted, Houſholders, 
not Houſhoid-Servants, nor Retainers to any Perſon, and of the Age of 
fy Tears : And that ſuch Eicences ſhall be good only for one Year next af- 
phe Date, and ſhall bear Date of the Day and Place where the ſaid Seſſions 
holten, and ſhall be figned and ſealed with the proper Hands and Seals 
re Fuſtices preſent at the ſame Seſſions, whereof one to be of the Quorum, 
[ain that every Perſon that ſhall take any Licence contrary to this Ordnance, 
| forfeit five Pounds, and that all Licences made otherwiſe than is before 
ſed, ſhall be void; and that the Fuſtices in the ſaid Seſſions ſhall by their 
retion, take Bond and Surety from Time to Time, by Recognizance of ſuch 
ball be allowed a common Drover of Cattle, Badger, or Lader, &c. that the 


that every ſuch Licence and Recognizance ſhall be made and written 


5 Deputy, and by no other Perſon ; and that every Perſon that ſhall have 
ch Licence, ſhall pay to the Clerk of the Peace, &c. Twelve-pence only; 
for every ſuch Recognizance, eight Pence; and for regiſtring the ſame 

-qq Licence 


. That che Buying of any Corn, Fifo, Butter; or Cheeſe, by any ſuch. 


C 4 ö 1 1 ] to every Perſon who ſhall be allowed by three Juſtices of Peace, 


ire, and to fell the ſame as is aforeſaid, at reaſonable Prices, in com- 


[Fairs or Markets, diſtant from the Place where he ſhall buy the ſame forty 
ef. 43. And it is farther enacted by 5 El. 12. and 13 El. 25. Par. 20. + 


__ 
ty of them ſhall by Colour of fuch Licence foreſtal, or engroſs, or other- 
_  »y Thing contrary to the Meaning of the ſdid Statute of 5 & 6 E. b. 14. 


er of the Peace of every County, where ſuch Licence ſhall be granted, or 


141 


\ 


242 AF Of Foreftalling, and Offences" of like Nature. Bodi! 
| Licence and Recognizance, four Pence, and that the ſaid\Clerk, &c. firg 
ſaid Fee, ſhall keep one Regifter-Book, and therein ſhall regiſter and n 
all the Names, Surnames, an Dwelling=Places of fuch as ſhall be jy lie 
with a brief Entry of the ſaid Licence, and of the Day, Time, ond K 
where it. ſhall be granted; and that the ſaid Clerk of the Peace ſhall bring 
ſaid Book to every Seſſions, that. it may appear what Number of Licence, i 
been granted. And that no Perſon ſhall by. Authority of any: fuch Licer,, | 
any Corn or Grain out of open Fair or Market to ſell again, unle & be ſo 
thereunto licenced by ſpecial and expreſs Words contained in ſuch" Lice, , 
Pain to forfeit five Pounds for every Time that he ſhall do to the coy, 
and that one Moiety of the Forfeitures afore rehearſed, ſhall be to the 90 
and the other to him who will ſue for the ſame, ce. kg! 
Sec. 42. As to the Eighth of the above mentioned Exceptions mg 
to Leſſors, it is enacted by the ſaid Statute of 5 & 6 E. 6. 14. Par, 5. 
the Taking of any Cattle, Corn, Grain, Butter, Cheeſe, or any other' Thiy 
the ſaid Statute mentioned, reſerved without Fraud or Covin, upon ay 
for Life or Years, ſhall not be deemed any Offence contrary to the ſaid qu 
Sect. 43. As to the Ninth of the above mentioned Exceptions ly 
to Shipping and Caſtles, it is farther enacted by the fame Paragraph u 
faid Statute. That the ſame ſhall not extend to Proviſion made, without I 
by any Perſon, of any of the Things in the ſaid Statute mentioned, jy 
victualling of any Ship, Caſtle, or Fort, within the King's Domintons, of 
out Foreſtalling, which ſhall be employed only to that Uſe and Puros 
Sect. 44. As to the Tenth of the above mentioned Exceptions reh; 
Towns-Corporate, it is farther enacted by the ſame Paragraph, Ty 
faid Statute ſhall not extend to any common Proviſion to be made mh 
Fraud by any Perſon, of any of the Things in the ſaid Statute mentuml, 
any City, Borough, or Town-corporate,  _ <LI | 
Sect. 45. Alſo it is enacted by the ſaid Statute of 5 El. 12. Par. g g 
cerning the licenſing of Badgers, &c. That nothing therein containel jj 
any wiſe extend to the Prejudice of the Liberty of any City or Toni 
rate, but that every of them may aſſign and licence Purveyors, fer tit! 
viſion of the ſame, as they might have done before. 
Sec. 46. As to the third Point, viz. In what Manner Offenders d 
Kind are to be proceeded againſt, it is enacted by the faid Statutes of ji 
E. 6. 14. Par. 10, 11. and 5 El. 12. Par. 8. That the Fuſtices of Pi 
every County at their Quarter-Sefſions may enquire, hear, and determi 
the Offences contrary to either of the ſaid Acts, by Inquiſition, Prejeit 
Bill, or Information before them exhibited, and by Examination of in 
ful Witneſſes, or by any of the ſame Ways or Means, by their Diſerttin 
make Proceſs thereupon, as though they were indicted before them b) i 
tion, or by Verdict of twelve Men or more; and upon the Convittion i 
Fender, by Information or Suit of any other than the King, make Extru#i 
Moiety of the Forfeitures to be levied to the King's Uſe, &c. and aun 
ecution of the other Moiety for the Complainant, &c. by Fieri facias, # 
pias, as the King's Fuftices at Weſtminſter uſe to do, &c. and if fuk 
wietion ſhall be at the King's Suit, the Whole ſhall be levied to bis bi 
Sed. 47. Alſo it is provided by 31 El. 5. which ordains that In 
tions for Offences againſt Penal Statutes, muſt be laid in the proper 
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tl = . by That nothing in the ſaid Statute contained, ſhall extend to any Infornh 
Wl 26 t0 40. Declaration, for any Offence compriſed in any Statute made againſt Ing 


Regrating, or Foreſtalling, where the Penalty or Forfeiture ſhall off 


Wil to the Value of twenty Pounds, or above, but that every ſuch Offen® © 
wy laid in any County at the Pleaſure of the Informer. f 
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| 0 H A T. LXXXI. 
07 Barratry. . 


treating of Bar ratry, I. ſhall conſider - & 


1. Who ſhall be ſaid to be Barrator. 4 qr Hogs Fo! 
2. In what Manner ſuch an Offender is to be proceeded againft. 
j. To what Puniſhment he is liable, N 


x2. 1. As to the firſt Point it ſeems, That a Barrator is a common Co. Lit. 368. 

wer, Exciter, or Maintainer of Suits or Quarrels, either in Courts, or 8 Co. 36. b. 

4 2. "ou it is ſaid not to be material, whether the Courts wherein Co. Lit. 368. 

Suits are commenced, be of Record or not, or whether ſuch Quarrels * Ce. 36. b. 

the Country relate to a diſputed Title of Poſſeſſions or not: But that all 

ds of Diſturbances of the Peace, and the Spreading of falſe Rumors 

Calumnies, whereby Diſcord and Diſquiet may grow among Neigh- 

rs, are as proper Inſtances of Barratry, as the Taking or Keeping the 

hon of Lands in Controvely;-: 57 it 5: 9 on hn ae ny 

eck. 3. But it hath been holden, That a Man ſhall not be adjudged a 

rator in Reſpect of any Number of falſe Actions brought by him in his 1 Rol. Abr. 

Right; however if ſuch Actions be merely groundleſs and vexatious 355: A. 

out any Manner of Colour, and brought only with a Deſign to oppreſs 3 Mod. 98. 

$ Defendants, I do not ſee why a Man may not as properly be called 6 
ator for bringing ſuch Actions himſelf, as for ſtirring up others to bring 

jet, 4. But it ſeems, That an Attorney is in no Danger of being 

ed guilty of an Act of Barratry, in reſpe& of his maintaining an- 3 Mod.g7,98. 
er in a groundleſs Action, to the commencing whereof he was no way ; 


22 5. Alſo it ſeems clear, That no one can be a Barrator in reſpect 
one Act only; for every Indictment for ſuch Crime muſt charge the 8 Co. 36. b. 
endant with being Communis Barractator. 


det, 6. It ſeems to have been holden, That a Feme Covert cannot be 

ded as a common Barrator, but this Opinion ſeems juſtly queſtionable ; 2 Rol. Re-39- 
lince a Feme Covert is as capable of exciting Quarrels, in the frequent 

detition whereof the Notion of Barratry ſeems to conſiſt, as if ſhe were See Chap. 1. 
hy ſhould ſhe not as properly be indictable for it? 1 

fell. 7. As to the ſecond Point, viz. In what Manner Offenders of this 


d are to be proceeded againſt, it is enacted by 34 E. 4. 1. That in every 
ily Vall be affigned for the Keeping of the Peace one Lord, and with him 
% jour of the moſt worthy of the County, &c. and that they ſhall have 
er 1 reſtrain Offenders, Rioters, and all other Barrators, and to purſue, 
/, fate, and chaſtiſe them, according to their Treſpaſs or Offence ; and 
We them to be impriſoned and duly puniſhed according to the Law and 
"ns of the Realm, and according to that which to them ſhall feem beſt 
0 0) their Diſcretions and good Adviſement, &c. 1 rg 


Sec. 8. 


244 . N ' Bouky 
Con.B.2.Ch. Se, 8. It ſeemeth from theſe Words, That Juſtices of Peace (a 

9 have Cognizance of Barratry without any other Commiſſion, ſed Ne 
2 Rol. R. 151. for the contrary Opinion ſeem s to have been holden in Rolle's Repony 


Se. 9. However it ſeems clear, That no general Indictment , 


1 Mod. 288. Kind, charging the Defendant with being a cotnmon Oppreſſor, and 5 
Dog ae? ber of the Peace, and Stirrer up of Strife among Neighbours, is good 1 
out adding the Words communis Barructator, which is a Term of Aus 
propriated by the Law to this Purpoſe. f 


* 2 Rol. Abr. Sec. 10. Alſo it ſeemeth to be certain, That an Indictment of » 


79: ky 8. ratry concluding contra formam Statuti, is good, tho' no Statute he u 
Cro. Ja. 527. directly againſt it, but only for the Puniſhment of it, ſuppoſing it a6 
Cro. Ca. 340. fence at Common . 1 tis e 
2 Keb. 49% Sec. 11. * Alfo it hath been holden, That an Indictment of this 1% 
410. | ; | 1 
Oro. El. 148. may be good, without alledging the Offence at any certain Place: 
Kite cauſe from the Nature of the Thing, conſiſting in the Repetition of f 
Con. Latch? Acts, it muſt be intended to have happened in ſeveral Places; for wi 

194. Cauſe it is faid, That a Trial ought to be by a Jury from the Body d 
Palm. 450. Sect. 12, © But it hath been reſolved, That ſuch an Indiqme 

Rol. Re. 295. not good, without concluding contra Pacem, &c. for this is an eld 

Cro Ja. 527. Part of it. 12 5 4 35 25h i 

* 5 Mod. 18. Sec. 13. Alſo it ſeemeth to be ſettled Practice, not to ſuffer tief 

ſecutor to go on in the Trial of an Indictment of this Kind, ithay 

ving the Defendant a Note of the particular Matters, which he intakj 

prove againſt him; for otherwiſe it will be impoſſible to prepare a If 

againſt ſo general and uncertain a Charge, which may be proved hi 

a Multiplicity of different Inſtances. 46018 

Hutton 104 Se. 14. As to the third Point, viz. In what Manner Offene 

this Kind are to be puniſhed ; it is ſaid, That if they be common Pa 

they are to be fined and impriſoned, and bound to their good N 

vide 1 Dan. viour ; and if they be of any Profeſſion relating to the Law, thi 


Abr. 111- l. ought alſo to be farther puniſhed, by being diſabled to praQtiſe fork 


6. 113. PI. 
15. , Future, i 


CHAP. ILXXXII. 


Of Uſury. e 


FF ENC Es under the Degree of Capital more immediately uf 

the Subject, not amounting to an actual Diſturbance of the 1% 

which may be committed by private Perſons without any Relation i 

Office, and which are neither infamous nor groſly ſcandalous, and 

immediately affect the Intereſts of particular Perſons, ſeem to be feu 
to the following Heads: hs | 


| i | 1 3 Uſury. 
758 2. Maintenance, | LY 
3- The Offence of buying or ſelling pretended Titles. 


4. 
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© In treating of Uſury, I ſhall confidert | 


2. How it is reſtrained by Common Law. go! 
3. How by Statute. | 


. 1. And firſt it ſeems, that Uſury, in a ſtrict Senſe, is a Contract Wood's Inft. 

n the Loan of Money to give the Lender a certain Profit for the Uſe 3 Int : 
151. 

„ upon all Events, wheth 7 the Borrower make Any Advantage of it, See Bro. Uſu- 

e Lender ſuffer any Prejudice for the Want of it, or whether it be re- 12. 

| on the Day appointed, or not. 1 OE 1 

. 2, And in a larger Senſe it ſeemeth, That all undue Advantages | 

in by a Lender againſt a Borrower come under the Notion of Uſury, Gibſ. 1070. 

ther there were any Contract in relation thereto, or not; as where one 

dNefhon of Land, made over to him for the Security of a certain Debt, 

ns his Poſſeſſion after he hath receiv d all that is due from the Profits 

he Land. COTE OT OI IE PT or ma r 

b#. z. But it hath been reſolved, That an Agreement to pay double 2 Ro. A. 801. 

Bum borrowed, or other Penalty on the Non- payment of the principal Pl. 2 . 

at a certain Day, is not uſurious, becauſe it is in the Power of the 26 E. z. 51. a. 

ower, wholly to diſcharge himſelf, by repaying the Principal accord- * Int. 59. 

c a % 258 | R 

#. 4. As to the ſecond Point, viz. How Uſury is reſtrained by the 

mmon Law ; it is ſaid, That anciently it was holden to be abſolutely * 3 Inft. 151. 

ful for a Chriſtian to take any Kind of Uſury, and that whoſoever Rol. A. Soo, 

guilty of it, was liable to be puniſhed. by the Cenſures of the Church 1 506, 

5 Lite-time ; and that if after Death any one was found to have been $07: 

ſurer while living, all his Chattels were forfcited to the King, and his aim. 293. 

Bs eſcheated to the Lord of the Fee. Od 294. 

cf. 3. Allo it ſeemeth to have been the Opinion of the Makers of 

t late Acts of Parliament, as 5 Ed. 6. 20. 13 El. 8. Par. 5. and d 2 Ro. A. 801. 


n : : 6 Ed. 1.7 1. a. 
cc. 1. 17. Pat. 5. That all Kinds of Uſury are contrary to good Con- 1 Rol. Ab. 18. 


, 


ICT, "FL. 14, 16- 


dl. b. And agreeably hereto it ſeemeth formerly to have been the LS bg. 
ral Opinion, That no Action could be maintained on any Promiſe. to Palm. 293. 

any Kind of Uſe for the Forbearance of Money, becauſe that all ſuch «, Rol. A. 25. 
tracts were thought to be unlawful, and conſequently void. $90 + Pligg. 
ed. 7. But it ſeems to be generally agreed at this Day, © That the * 
lng of reaſonable Intereſt for the Uſe of Money is in it ſelf lawful, Pl. 4. 4 


55 uently that a Covenant or Promiſe to pay it, in Conſideration of Winch 114. 
or 


bearance of a Debt, will maintain an, Adtion: For why ſhould C. Ja. 378 
one who has an Eſtate in Money be as well allowed to make a fair 379. ; 
of it, as another who has an Eſtate in Land? And what reaſon can ! Vent. 198- 
be, that the Lender of Money ſhould not as well make an Advantage; Keb. 1g. 
ts the Borrower ? Neither do the Paſſages in the Noſaical Law, which Cro. Ca. 273. 
"erally urged againſt the Lawfulneſs of all Uſury, if fully conſidered; * ent. 198. 
uch prove the Unlawfulneſs, as the Lawfulneſs of it; for if all Ufury Ex. 2k. 
ganſt the Moral Law, why ſhould it not be as much ſo in reſpect an 25 
es of whom the Jeus were expreſly allowed to take it, as in , 
® of Sole of the ſame Nation, of whom alone they were forbidden Deer. 23. 
3 it? From whence it ſcems clearly to follow, That the Prohibi- 9, 20. 


ot it to that People was merely political, and conſequently doth not 


Rr Seb. 82 


260, 


a after the Time aforeſaid, upon any Contrat? to be made after the ſal : 


« Vide Cro. ance, off, the forbearing or giving Day of Payment for one whole Year of 


Mo Cl. fl. for their Money or other Thing, above the Sum of five Pounds far thi 


819. 
Noy 


ER 53. for every ſuch Offence the treble Value of. the Money, Wares, Merthnls 
Cro. Eliz. 20. an other Things ſo lent, bargained, exchanged, or ſhifted. And ly 


Daliſ. 12. Sed, 10, I. That a Contract made before the Statute is no 9 N 


Con. 
197. 


vel. 47. of 2001. together with B. for the Payment of a- true Debt of 100 


Deb. 259, berh void, (tho the Reſervation be of ſo much if requeſted, and the Ray 


Seß. 8. As to the third Point, viz. How Uſury is. reſtrained by Sta 
it is enacted by 12 Anne, 16. That no Perſon whatſoever, ſhall upon ay 
tract which ſhall be made from and after the nine and twentieth Dey of 
temper, 1714. take, direttly or indirettly, for Loan of any Mong, 2 
Merchandize, or other Commodities whatſoever, above the Value 
Pounds, for the Forbearance of one hundred Pounds for a Year, ang Ir 

that Rate for à greater or leſſer Sum, or for a longer or ſhorter Time „ 

all Bonds, Contracts, and Aſſurances whatſoever, made after the Time the 
for Payment of any Principal, or Money to be lent, or covenanted 10 þ 
"Armed uit or for any Uſury, whereupon or whereby there ſhall be reſerny 
taken above the Rate of five Pounds in the Hundred, as aforeſaid, ſhall ey 


be never made) and that all and every Perſon or Perſons whatſtever 15 


and twentieth Day of September, take, accept, and receive, by A 
Means of any corrupt Bargain, Loan, wig #2 Chevizance, Shift y 


tereſt of any Wares, Merchandize, or other Thing or Things obathey 
by any deceitful Way or Means, or by any Covin, Engine, or deceitful Oy 


bearing of one hundred Pounds for a Year, and jo after that Rat jo 
41- greater or leſſer Sum, or for a longer or ſhorter Term, ſhall forfeit a 


That the treble Value is not forfeited, unleſs ſomething be taken abi 
legal Rate; but the very Contract alone avoids the Security, _ - | 
Sec. 9. And it is farther enacted by the ſaid Statute, That eu 
vener, Broker, Solicitor, and Driver of Bargains for Contracts, wy 
after the ſaid nine and twentieth Day of September, fake or receive, nl 
or indiretHly, any Sum or Sums of Money, or other Reward or Tung 
 Brokage, Soliciting, Driving or Procuring the Loan, or forhearin i 
Sum or Sums of Money, over and above the Rate or Value of froe Shillng| 
the Loan, or forbearing of one hundred Pounds, for a Year, and ſi rail 
or above twelve Pence, over and above the Stamp-Duties, for making 
 newing of the Bond or Bill for Loan, or forbearing thereof, or for aul 
terbond or Bill concerning the ſame, ſhall forfeit for every ſucb Offence ta 
Pounds, with Cofts of Suit, and ſuffer Impriſonment for half a Tear, i 
Mozety of all which Forfeitures ſhall be to the Queen, the other to bu 
will fue for the ſame, in the ſame County where the ſeveral Offence, at 
matted, &c. | | ben 
Ihe Expoſitions which were made of the former Statutes of Ul! 
ing equally applicable to this which is penned almoſt in the den 
Words, I ſhall take Notice of the Principal of them; as, 


Raym. the Meaning of it, and therefore that it is till lawful to receive fl 
Cent. in reſpect of any ſuch Contract. 5 8 BY 
eZ. 11. II. That a Bond made to ſecure a juſt Debt payable! 


lawful Intereſt, ſhall not be avoided by reaſon of a corrupt Ag 


between the Obligors, to which the Obligee was no way Prin n 

2 And. 121. Where A. being indebted to B. in 100 J. agrees to give him 30 / jo * 
. Forbearance of that 100 J. for a Year, and gives him a Bond of bo ; th 

| Co 2G Payment of the 30 J. and for the Payment of the 100 J. enters into 4” : 


. from B. to C. 


; Si 


$24, 12. III. That the Receipt of higher Intereſt than is allowed by the i Mod. 69. 
ate, by Virtue of an Agreement ſubſequent to the, firſt Contract, does 3 fr __ 
„ avoid an Aforance fairly made, and agrecable to the Statute, but only 1 Saund. 24. 
1 eds the Party to the Forfeiture of treble Value, for the Words ate, That Raym. 196. 
1 Aſurances for the Payment of any Principal, &c. whereupoy or whereby 3 = 525. 
re ſhall be Ape” or taken abyue the Rate of 5 l. inthe Hundred, & c. ſhall i Bul. 17. 

tterly voi » FT 3 G 11 * : | 
92 bs IV. That in an Aſſurance for the Payment of fifty Shillings 

che Lie of 100 J. for fix Months, the Computation ſhall be by Kalen- Ney 37. 
and not by Lunar Months, becauſe by the latter the Intereſt would ex- Lon. 96. 
4 the Rate allowed by the Statute, _ "Rs 5 © 
| Seck. 14. V. That he Receipt of Intereſt before the Time when it i8 1 Bulſ. 17, 20. 
Stricneſs due, being voluntarily paid by the Debtor for the greater Con- N 20,31 
ence of the Creditor, or for any other ſuch like Conſideration, without 2 Ke. 890, 
y Manner of corrupt PraQice, or any previous Agreement of this Kind © 1 Leon. 
[the making of the firſt Contract, does not make the Party liable to the 
drfelture of the treble Value. ; | | 


$24, 15, VI. That the Grant of an Annuity for Lives not only exceed- 
the Rate allowed for Intereſt, but alſo excceding the known Propor- 
N for ContraCts of this Kind, in Conſideration of a certain Sum of Mo- Crs: Ja. 254, 
y, is not within the Meaning of the Statute, unleſs there were ſome un- is,, g 
W hand Bargain for the Security of the Repayment of the Principal or Vid. 2 R414 
nſideration- Money. Fr ee | 982. H. 1. 
Sec. 16. VII. That no Contract is uſurious, by which the Lender Cv. ja. 208, 
s the Hazard of loſing all his Money, both Principal and Intereſt ; As 729598599. | 
ere on the Loan of a certain Sum 4 a Year, for the Victualling of a + OT Oy 
P. it is agreed, That if the Ship return, the Lender ſhall have ſo many 2 No. Re. 48. 
uland Fiſhes at ſuch a Rate, which exceeds the Intereſt allowed by the cry 
tute, and if the Ship never return, or if it periſh by unavoidable Caſu- 1 Lev. 54. 
es of dea, Fire, or Enemies, that then he ſhall have nothing: Or where 427. 
the Loan of 30 J. a Bond is given for the Payment of 100 J. on the; Keb. 364. 
4 
rriage of a Daughter of one of the Parties; provided, That if either Vi Cr. El. 
them ſhould die before, that then nothing ſhould be paid: But it is clear, ui 
Wat if the Intereſt only be hazarded on ſuch a Contract, and the whole 2 No. Re. 48, 
W"cipal ſecured, the Whole is uſurious. Alſo it hath been reſolved, That Cro. Ja. 508. 
[Agreement to pay more than the lawful Intereſt for the Loan of a cer= 
Sum at ſuch a Day, if A. B. ſhall be then alive, and if he ſhall be dead, 5 Ce. 70. 
to pay ſuch a Sum which is les than the Principal, is void by the Sta- Moor 397. 
; for if ſuch a Contingency would exempt the Caſe out of the Sta- * 
3 Reaſon twenty Lives might be added, and the Statute Loss. 468, 
0 aded. Fa „ 409. 
dect 17. VIII. That an Aſſurance made in Purſuance of a fair Agree- ge 9 
pt for ſuch Intereſt as is allowed by the Statute, ſhall not be avoided by 8 
Fault of the Scrivener, who draws it up in ſuch a Manner as to bring 2 Ro. Re. 414, 
Nithin the expreſs Letter of the Statute : As where the Parties agree, falls 2) 
it 5 /, ſhall be paid for the Loan of 100 J. for a Year, and the Scrivener Jan. 396. 
wine the Bond for it, doth, without the Knowledge of the Parties, O. ©: 591. 
xe illiterate Perſons, make the 5 J. payable at the End of half a Year ; e 
Pere en the fair Loan of 100 J. agreed to be paid with common In- 
10 x ortgage is made for the 100 J. with a Proviſo, That it ſhall be 
K rg: of 105 /. at the End of one Year, without any Covenant 4 
On Ttg2gor to take the Profits till Default be made of Payment, fo 2 Mod. 30). 
iKnels the Mortgagee is intitled both to the Intereſt and Profits. : 72 793, 


Seck. 18. 


— 


1 | Sy ay 3 A E , | 
2.48 __— ee 
5 Co. 70. b. Seel. 18, IX. That the Loan of Money for lawful Intereſt allowed 
| the Statute, ſhall not be conſtrued to be within the Purview of it, in g, 
ſpect of any Expectations which the Lender may have of à voluntary Ga 


- tuity to be given him by the Borrower, if there be no Kind of Agreeme 
e ; N — FOLEY 

5 Co. 69. SeF. 19. X. That the Reſervation of a greater Sum than is alloy, 
Cro. Ja. 599: the Statute for Intereſt, upon the Non-payment of the Principal at te 
End of the Year is not uſurious within the Statute, becauſe it is in 

Power of the Borrower to avoid the Payment of the Money fo referny 

by paying the Principal at the Day appointed; yet it ſeemeth clear; Thatj 

it were originally agreed, that the principal Money - ſhould not be pat 

the Time appointed, and that ſuch Clauſe was inſerted only with an Int 

5 Co. 69.b. to evade the Statute, the whole Contract is void; for the Conſtrudinn 


_— 397: Caſes of this Nature muſt be governed by the Circumſtances of 'the y 
2 10. 


Matter, from which the Intention of the Parties will appear in the making 
the Bargain, which, if it was in Truth uſurious, is void, however it n 
be diſguiſed by a ſpecious Aſſurance. 1699) 20 RE 
2 3 Co. 80. See. 20. XI. That a Fine levied, or Judgment ſuffered, in Purim 
98 36. b. of an uſurious Contract, may be avoided by an Averment of the g 
* 888 rupt Agreement, as well as any common Specialty, or parol Comm 
42. And in an Afumpſit * if it appear, either upon the Evidence, or from 
f 8 3, Plaintiff's own Expreſs Shewing in his Declaration, that the Contra g 
2 Leon. 166. uſurious, he cannot recover. But a Specialty cannot be avoided'by 


Con. Cro. El. appearing on Evidence or on the Face of the Condition, but it muſh 


d Salk. 22. Seck. 21. XII. That it is not © material whether the Payment bald 
_—_ the Principal and alſo of the uſurious' Intereſt be ſecured by the wwe? 
412. or by different Conveyances, but that all Writings whatſoever init 
: wg Ja. 252, ſtrengthening ſuch a Contract, are voi. 
? Nall. Re: 48. Sec. 22, XIII. That a Contract reſerving to the Lender a greaterl 
2 Lev. 7,8. vantage than is allowed by the Statute, is equally within the Meaning at 
_ 73. * whether the whole be reſerved by way of Intereſt, or in Part only u 
© Cro. Ja. 40. that Name, and in Part by way of Rent for a Houſe, let at a Rate pla 
erxceeding the known Value. J | ©3378 
| Sect. 23. XIV. That a ſecond Bond made after the Forfeiture d 
3 Keb. 142. former, and conditioned for the Receipt of ' Intereſt according to 
Con. Noy 2. Penalty of the forfeited Bond, is as much within the Statute as if it 
been made before the Forfeiture; for if ſuch a Practice ſhould be allon 
nothing could be more eaſy than to elude the Statute ; and though! 
whole Penalty be due in Strictneſs to the Obligee, yet the true pra 
ws is in Conſcience no greater after the Forfeiture of the Bond than i 
before. e ee, i TTT 
1 And. 49. Sect. 24. XV. That in pleading an uſurious Contract by way af! 
to an Action, you muſt ſet forth the whole Matter ſpecially, be 
: Keb. 629. lay within your own Privity ; but that in an Information on the Statt 
Ju 143- making ſuch a Contract, it is ſufficient to ſet forth the corrupt Bargain 
3 C. nerally, becauſe Matters of this Kind are ſuppoſed to be privily tran 
$0 i. and ſuch Information may be brought by a Stranger. . 
Vel. 8; ect. 25. XVI. * That in every ſuch Information it is neceſſary aff 
Lutw. 468. to ſet forth the Place where the corrupt Bargain was made. 
fr Leon. 96, Sed. 26. XVII. That if an uſurious Contract in the County of D. 
97-. | pleaded in Bar to an Action on a Bond faid to be made in the Coun} 
1 Leon, 148. E. the Trial ſhall be in the County of D. becauſe the Ground of 
149- Matter is the uſurious Contract, and the Bond is confeſſed by the * 
81 > | 


up. 83 Of Maintenance. 249 


III. That he who, hath agreed to pay Money upon an uſu- Co: Lit. 6. b. 
jt. 27: ſhall not be admitted to give Evidence — 3 Informa- en * 
5 Vat the Uſurer, unleſs he have paid off the whole Debt; for by n Ft 
ins a Man might avoid his own Act and Deed. "eo bg? 
| 4 28. XIX. That an Information for an uſurious Contract on a Loan 2+ - 


[ one) cannot be ſupported: by Evidence of ſuch a Contract on a Bar- Leon. 95.96. 
concerning Wares ſold. _, Wo 8 * AT hn 


CHAT. EXXXUL 
Of Maintenance. 
A {Aintenance is commonly taken in an ill Senſe, and in general Co.tit.z68.b; 
ſeemeth to ſignify an unlawful Taking in Hand, or Uphold- hoy 208, 


of Quarrels or Sides, to the Diſturbance or Hinderance of common 2. 
t, and is faid to be twofold: . 3 mn 


I 


WS Wo 


dretenfions to certain Lands, by taking or holding the Poſſeſſion of them 2 Init. 213. 

im by Force or Subtilty, or where one ſtirs up Quarrels, and Suits in Rb. Nn 

Country, in relation to Matters Wherein he is no way concerned: And 115. FP. 
Kind of Maintenance is puniſhable at the King's Suit by Fine and Im- 

ment, whether the Matter in Diſpute any way depended in Plea or 

but is ſaid not to be actionable. 3 

ef. z. II. Curialis, or in a Court of Juſtice, where one officiouſly in- Pult. 235. 

zeddles in a Suit depending in any ſuch Court which no way belongs to : _ DT 
by aſſiſting either Party with Money or otherwiſe, in the Proſecution þ. 

Defence of any ſuch Suit, 11 Ts. 5 | 


f this ſecond Kind of Maintenance there ſeem to be three Species: 


1. Where one maintains another without any Contract to have Part of 

W the Thing in Suit, which generally goes under the common Name 
of Maintenance. ” 2 3 

2. Where one maintains one Side, to have Part of the Thing in Suit, 
which is called Champerty. TT ee err 

3. Where one laboureth a Jury, which is called Embracery. 


the better Underſtanding of the firſt of the above mentioned Species, I 
ſhall examine: e * 


„What ſhall be ſaid to amount to an Act of Maintenance. 
In what Reſpects ſome ſuch Acts may be juſtifyed. 


How far Offences of this Kind are reſtrained by the Common Law. 
How far by Statute. | 


#. 4. As to the firſt Point, it ſeemeth clear, That whoever aſſiſts an- 2 K. . 
1 Money to carry on his Cauſe, as by retaining one to be of Coun- 9 E. 4. 32. 2. 


him, or otherwiſe bearing him out in the whole or Part of the 8 7. * 
ice of the Suit, may properly be ſaid to be guilty of an Act of 19 E. 4 3. b. 
ance, as it ſeems to be taken for granted in the * Books cited in the 31 H. 6. 9. 

gin. | 4 . : Bro. Mainte- 
a. 5. Alſo it is ſaid, That not only he who lays out his Money t0-49; 4, 745 


aviher in his Cauſe, but alſo that he who by his Friendſhip or In- 43; 4 5*- 
* tereſt Pl. 5, 6. 


. 2. I. Ruralis, or in the Country; as where one aſſiſts another in cot. 368. bi 


2 Rol. A. 118. 
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» 28 H.6.7b. tereſt ſaves him that Expence which he might otherwiſe be put to 
12.5 „ endeavours ſo to do, is alſo guilty of Maintenance; as Where ch 


34 H. 6.25. 

* 3.32. a. 
Bro. Mainte- 
nance, 6, 7, 20. 


d 22 H. 6,5 · b. 


Bro. Mainte- 
nance, 14. 
Cro. El. 735 


28H. 6.6. a. 


11 H. 6.41. b. 
Bro. Mainte- 
nance, 5, 5 1. 
Fitz. Mainte- 
nance, 10. 


2 Rol. Abr. Pl. 


nance, 14. 


Fitz. Mainte- 


nance, 8. 


h 22 H. 6. 6. b. 
11 H. 6. 39. b. 
19 E. 4. 3. b. 


Bro. Mainte- 
nance, 51. 


ig H.7.18.b. 


Bro. Cham- 
(FO 


Bro. Mainte- 


nance 40. 
18 E. 4.1 


Pl. 6. 2. Pl. 8. 
17 E. 4. 5. b. 


Bro. Mainte- 
nance, 39. 


112 E. 4. 14. b. 
19 E. 4. 3. b. 
22 H. 6. 35. a. 


Bro. Mainte- 
nance, 17. 
3 Rol. Ab. 


118. . 3. 


Fitz. Mainte- 


nance, 21. 


| aſks his Advice, that he has a good Title. 


3 H. 6. 54. a. 
Fitz. Mainte- 


nance, 18. 
Bro. Mainte- 
nance, 1. 


47 Ed. 3. io. a. 


Bro. Cham- 
Perty, 2. 


Maintainers, who give or but endeavour to give any other Kind of A. 


any ſuch Suit; as where one of great Power and Intereſt ſays x pu 
1. ly, That he will ſpend twenty Pounds on one Side, or that he wilt 
twenty Pounds to labour the Jury, whether in Truth he ſpend one N 
or not; or where ſuch a Perſon * comes to the Bar with one 
Parties, and ſtands by him while his Cauſe is tried, whether he fh 


mon Law, as if the Money were given after the Commencement | 


| Bot 


2 kan 4 X 
Of Maintenance. 


> Oh 


ſwades, or but endeayours to perſwade a Man to be of Counſel 5 | 
ratis. | | {12235 29 YG 


* 


Sz. 6. Alſo it is faid, That all ſuch Perſons may properly he c 
to either of the Parties, in the Management of the Suit depending '_ * 
them; as by ® opening the Evidence to the Jury ; or by * giving Bi 
officiouſly without being called upon to do it; or by ſpeaking in the \ 
as one of Counſel with the Party; or by © retaining an Attorney for a 
or * perhaps for barely going along with him to enquire for a Perſon | | 
in the Law. ag 
Sect. 7. Alſo it hath been ſaid, That thoſe ſhall come under the | 


Notion, who give any publick Countenance to another in Read 


Thing or not; for ſuch Kinds of Practices do not only tend to di 
the other Party from going on in his Cauſe, but alſo to intimidate 
from doing their Duty. But it ſeems, That a bare Promiſe to f 
tain another, is not in it ſelf Maintenance, unleſs it be either in ref 
the publick Manner in which, or the Power of the Perſon by wia 
is made. nie "I 9 
Sect. 8. Alſo it is ſaid to be as much Maintenance for a * Juror al 
any other Perſon, to ſollicit a Judge to give Judgment according totk|k 
dict, becauſe after a Juror has given his Verdict, he has nothing m 
do: But it is ſaid to be no * Maintenance for a Juror to exhort hs 
panions to join with him in giving ſuch a Verdict as ſeems to him 
Sell. 9. However it ſeems clear, That a Man is in no Danger d 
ing judged guilty of an Act of Maintenance, for giving another in 
Advice, what Action is proper for him to bring for the Recovery of 1 
tain Debt, or what Method is ſafeſt to take to free hun from ſuch al 
reſt, or what Counſellor or Attorney is likely to do his Buſineſs mot 
tually; for it would be extreamly hard to make ſuch neighbourly a 
Kindneſs, which ſeem rather commendable than blame-worthy, tot 
under the Notion of Maintenance, which always ſeems to imply a a 
tious, and over-buſy intermeddling in other Mens Matters, in which g 
it is ſo highly Criminal. Yet it is ſaid, that a Man of great Powe 
learned in the Law, may be guilty of Maintenance, by telling another 


Sect. 10. Alſo it hath been ſaid, That no one can be guilty of! 
tenance, in reſpect of any Money given by him to another before a 
is actually commenced ; yet if it plainly appear, That it was given 
with a Deſign to aſſiſt him in the Proſecution or Defence of an in 
Suit, which afterwards is actually brought; ſurely it cannot but be = 
a Miſdemeanor in the Nature of the Thing, and equally criminal a6 


Suit, though perhaps it may not in Strictneſs come under the Now 
Maintenance, | 
Se. 11. However it is certain, That one may as properly be ly 
be guilty of Maintenance, within the Meaning of the Words * 
3 > 1 


258 


tenet, in an Action of: Maintenance, for ſupporting another after J adg- 


for doing it hanging the Plea; becauſe the Party grieved may be 
wes thereby from bringing a Writ of Error or An l 


to the ſecond Point, viz. In what Reſpects ſome Acts of this Kind m 


& 


be juſtified, I ſhall conſider the following Particulars : 


\. How far they are juſtifiable in Reſpect of an Intereſt in the Thing 
m ; | Dany VIE 
2. How far in Reſpect of Kindred or Affinity. 
z. How far in Reſpect of other Relations. 
How far in Reſpect of Charity. | 
c. How far in Reſpect of the Profeſſion of the Law. 


| 6.9, 12. As to the firſt of theſe Particulars, viz. How far ſome Acts 
this Kind are juſtifiable in Reſpect of an Intereſt in the Thing in Va- | 0 
ce, it ſcemeth to be clearly agreed, That if a * Tenant in Tail, or for * 19 E.4. 3 b. 
e be impleaded, he in Remainder or Reverſion may lawfully maintain 2 H. 6. 64. 
Defence of the Suit with his own Money: And upon the like Ground e 
ems to be clear, That if in an Action of Treſpaſs, &c. brought by or 2 Rol. A. — 
inſt a * Leſſee tor Years, the Inheritance come into Queſtion, the Leſſor ** . 
y lawfully maintain his Leſſee, and give © Evidence to prove the Inheri- 2 1 
ce in himſelf; for though the Judgment which may be given againſt the 117. O. 3. 
ee cannot directly bind his Inheritance, yet the Verdict may be a Preju- e pe 
e to his Title, being given on a Suppoſal of his not having a good one: 
o it hath been admitted as clear Law, That if one ſeized in Fee of cer. Bro. Mainte- 
Land, bring an Action of Treſpaſs, quare Clauſum fregit, and then 474 H 1 * 
n the Land, and afterwards in the Trial of the Cauſe it be queſtioned Bro. Mainte- 
ether the Inheritance at the Time of the ſuppoſed Treſpaſs belonged to , pa. at. 
S Plaintiff or Defendant, the Alienee may lawfully produce Evidence to 11 pg To - 
we that the Inheritance was in the Plaintiff, becauſe the Plaintiff's Title 
jow become his Wm. | _ n 
ef, 13. Alſo it hath been ſaid, that not only thoſe who have a certain 9 H. 6. 64. A. 
ereſt, but alſo that thoſe who have a bare Contingency of ſuch an Inte- 5 SR 
in the Lands in Queſtion, which poſſibly may never come in eſe, may 1 
like manner lawfully maintain another in an Action concerning ſuch 
pds; from whence it follows, That if I grant to B. that if my Leſſee 
Life ſhall die during my Life, that then he ſhall have the Land for ten 
ars, and after my Leſſee be impleaded, B. may maintain him. 
et, 14. And it hath been ſaid, That not only thoſe who have a Con- 
gency of ſuch an Intereſt, which it is in no Man's Power to bar them of, 
e Contingency, happen, may juſtify ſuch Maintenance, but that thoſe alſo 
| haye the ſame Privilege, who by the Act of God, have the immediate 14 H. 5. 2. a. 
bility of ſuch an Intereſt, though it be in the Power of another to de- 19 Ed. 4. 3-b- 
e them of it; and therefore that an Heir Apparent, or the Huſband of 3 
an Heir, may lawfully maintain the Anceſtor in an Action concern- 2 Rol.A. 115 a 
the Inheritance of the Land whereof he is ſeiſed in Fee. 2 
ea, 15, But it is ſaid, That the Grantee of a Reverſion, before the 
watute for Amendment of the Law which made all Attornment need- | 
| could not maintain the Tenant of the Land without Attornment, 9 H. 6. 64. 2. 
* his Poſſibility Was wholly created by the Act of the Party, and 2 Rel. Ab. 
i not be executed but by the voluntary Attornment of the Tenant, 7. Fl. 7. 
E there was no Remedy to compel him to make by the Common 
4 * perhaps the Authority of this Opinion may be queſtionable, 
— if ſuch Grant were made for good Confideration : For fince 
e who have only an equitable Intereſt in Lands, - may lawfully main- 


tain 


3 . 


tain others in Actions relating to thoſe Lands, as ſhalt more fully be few 

in the ſeventeenth Section; and ſince the Grantor in Equity ſhall Gary 5 
34 H. 6. zo. b. truſted for the Grantee after the Grant, and the Tenant may be cfm 
by a Court of Equity to attorn to him, I. do; not ſee any good Reaſo 


on p 
ſuch Grantee ſhould: be eſteemed ſuch a Stranger to the Land, that he k 
gy 


11H. 6.41, Se#. 16. But it ſeems clear, That he who is baund to warrant Lak 
Bro. Mainte- may lawfully maintain the 'Tenant in the Defence of his Title, becauſ 
"Ro Ab. is bound by the Warranty to render other Lands to the Value af th 
118. Pl. 8. which ſhall be evicted. | | ” 


252 


15 H.7.2-2- Lands in Truſt for him, in any Action concerning thoſe Lands, and 
Bro. Klainte he ſell them to another, the Vendee ſhall have the fame Privilege; il 


Noy 100. 
Moore 620. 


thereupo 


harmleſs 


B. 5 tain, That the Aſſignee of a Bond, or other Choſe in Action, being made 


= Maite. may either maintain the Obligee in an Action br. 

nance, 19. or commence an original Action in his Name, for 
* 18Ed4-2.d. tereſt in the Debt. 595 991 
Bro. Mainte- 
Hob. 92. claim a common Intereſt in the fame Thing, as in a Way, Churdy i 
"els or Common, &@c. by the ſame 


Noy 99. A Suit relating to the ſame. . 
. dect. 19. It is ſaid, That he who is Bail for another, may take 
ed... 's ty his Appearance recorded, but that he ought not to intermedik 
1 Rol. Re. 7. farther. ; 5 5 N To . | „ 1 ee ; 
e e Se#. 20. As to the ſecond of the ſaid Particulars, v/z. How ff 
13 Ed.4.12.b, Acts of this Kind are juſtifiable in reſpe& of Kindred or Affinity, 1 
428 6. b. to be agreed, T hat whoever is any way of Kin or Affinity to either d 
14 H. „ F. a. Parties, ſo long as the ſame continues, or but related to him by beit 
# 6 Ed. 4. 5.b. s Godfather, may lawfully * ſtand by him at the Bar, and counfel andi 


TOW — him, and alſo pray another to be of Counſel to him, but chat he D 
521 H. b. 15. b. juſtify the laying out of any of his own ' Money in the Cauſe, unleß b 
11 H.6. 41. b. either * Father, or Son, or Heir Apparent to the Party, or the Hua 
1811 6. 2. ſuch an Heireſs. 951 er dee a ee 
Pl. 7. | | | Sa _— 
1984 > As to the third of the ſaid Particulars, vi 2, How far ſome Ads of ly 
9 Ed.4. 32.a, tenance are juſtifiable in reſpect of other Relations, 1 ſhall conkids 
119 Ed. 4.5. a. #1 5535 TY of 


1 31 1. How far a Lord may maintain his Tenant. 


k 21H.6.16b. 2. How far a Tenant may maintain his Lord. 


Brag. 04. 43. How far a Maſter may maintain his Servant. 
Sekt ug 4. How far a Servant may maintain his Maſter, --- 
5. How far one Neighbour may maintain another. 


3 


off. 21. As to the firſt Point it ſeems certain, That not only the 
enant to a T rial in an Aſſize againſt him, and ſtand by him and aſſiſt ?“ 


That the Lord of a Town in an Action brought againſt the Inha- Bro. Mainte- 
"nts, wherein a Right to a common Burying- place, claimed by them, nance 50. 
brought into Queſtion, may maintain them in the Defence of their Bro. Mainte- 
cht, by ſhewing authentick Evidence thereof to the Jury: And in ſome 2 Rel Ab 
J00ks it is ſaid generally, That the Lord may maintain his Tenant, ef . 
thout ſaying, | An 
preſly holden, That the Lord may juſtify laying out his own Mone 3 


may as well juſtify it as any other of the above mentioned Acts of 2 L101, 
intenance; for the Lord, by accepting a Man for his Tenant, ſeemeth 1111.6. 42.2. 
take him under his immediate Protection; and inaſmuch as the Lands 2 Rol. A. 177 
re originally derived from the Lord, and he hath the continual Benefit f Fitz. Mainte- 


ht, obliges him to warrant them unto his Tenant, and where it doth * wr an 
| oblige him, ſurely it will at leaſt permit him to do it: But it f ſeems n Hetley 79. 
r. That he cannot maintain him in reſpe& of any Lands not holden *19H.6.36.b. 
* | | 25 H. 6.7. b. 
| LIES hs | Me 558 8 12. b. 13. b. 
ect. 22. As to the ſecond Point, v2. How far a Tenant may main- 288 
bis Lord, it is ſaid, That he may juſtify Coming with his Lord, 26. a. b. 
Standing with him at a Trial; but I cannot find any Thing more re- —＋4 N 
g to this Matter in any of the Books. WS Tri Mainte- 
7.21, As to the third Point, viz. How far a Maſter may main- Con Piz. 
his Servant, it is ſaid, That the Maſt with ni ker Ln 
vant, it , aſter may go along with his! Ser- Maintenance 
t, or with his * Chaplain, being retained to live in his Houſe with him, 13.7. 


him, and alſo that he may go with him to the! Trial and ſtand with Bel Ab. 
and aid him while the Cauſe is tried, but ought not to ſpeak in the 116, K. 

rt in favour of his Cauſe, Alſo it is faid, That if my Servant be ar- . 

d in an Action of * Debt, I may aſſiſt him with Money in order to Moor 814 

o him out of Priſon, that I may have the Benefit of his Service: nance 2. 
it is faid, That the Maſter, in real Actions, cannot juſtify Laying out 31 H.6.9. b. 

ney for his Servant, unleſs he hath ſome of his Wages in his Hand; 94.4 8˙ b 


| Hetley 59. 
9. 24. As to the fourth Point, vis. How far a Servant may main- Bro. Maine: 
his Maſter, it ſeemeth clear, That a Perſon generally retained by ano- 13 He. 
as his $ a 83 \N 9 H. 6.5 
* ervant to do all manner of Services, and not for an particular C. Keil. _ 
3 only, may juſtify * Riding about to ſpeed his Buſineſs, and Going 8 e 
-ounſe] in his Behalf, and Shewing his Evidences to the Counſel or to 219 E. 4. 3. b. 
uh Sp? 1 by him at a Trial between him and another; but 2 ww 
tan, that he cannot lawfully lay out f his own ! . 
the Maſter in his Suit. Max wy ot 0 ON - EP * 
F 25. As to the fifth Point, viz. How far one Neighbour may aſſiſt au 


RA 11. 2. 

#4 * clear, That a Man may lawfully go with his * Neighbour * 19 E. 4. 3. b. 

H or a Perſon learned in Law, but that he * ought not to give him 1 
cy towards carrying on his Suit. 19 Ex 4.3.0. 


3 | | 2 Kol. A. 118. 
| gh As to the fourth Inſtance wherein ſome Acts of this Kind 2 Rol. A. 11 


- able, vis. That relating to Charity, it ſeems to be ® agreed, That 
ne may \ We. 


a H. 6. 16. b. 
ay lawfully give Money to a poor Man to enable him to carr gH. 6-64; 
o Suit. Alſo it hath been adjudged, That any one may ſafely 90 N 
T'tt with nance 14: 


hap. 83: Of Maintenance: „ 25 3 


Lord, but alſo the Ceſtui que Uſe of a Seigniory, may come with un 


... Rol. Ab. 
n. and alſo pray the Sheriff to return an indifferent Jury: Alſo it ſeem- 12 ” 
m, | 


d18Ed. 4.2.b. 


how far he may do it; and I do not find it any where {95 64.2. 


| e e | | | Y nance, 3. 
Nefence of his Tenant's Title; but it ſeemeth the better Opinion, That 400. 15652 


2 Rol. A. 117. 


VI . nance 25. 
the Services due from them, the Law in many Caſes of Common 11151. 8444. 


rder to * retain Counſel, and that he may pray one to be of Counſel 19H.6.30.b. 
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* 19E. 4-3-b. with a * Foreigner who cannot ſpeak Engliſh, to a Counſellor, ang i; 
+6 pong him of his Cale 4 g 5 A : : for 
Bro. Mainte- | | | e 5 
nance 7. As to the fifth Inſtance wherein ſome Acts of this Kind may be ju 
diz. that relating to the Profeſſion of the Law, I ſhall conſider, * 


F 


* 


1. How far they are juſtifiable in a Counſellor. 
2. How far in an Attorney. {itt 


b11H.6.10b. Se. 27, As to the firſt Point, there is no Doubt but that a b On 
2 Rot. Ab. ſellor, having received his Fee, may lawfully ſet forth his Client's Cys 
116.M. the beſt Advantage; but it is certain, That he can no more juſtify « 
2 — 56%. him Money to maintain his Suit, or threatening a Juror, than any cl 
Fitz. Main- "78 | 1 
tene 8. Pefſon. 5 5 

22 H. 6. 6. Sef. 28. As to the ſecbnd Point, there is no Doubt but that an 
xp " ney may * lawfully proſecute or defend an Action in the Court yh 
b. in he is an allowed Attorney, in the Behalf of any one by whom he 
_ 117- be ſpecially retained, and that he may aſſiſt his Client, by laying 
2 Rol. 3” his own Money for him to be repaid again, and alſo may maintain 
116. M. tion againſt him for a fame by Virtue of ſuch a Retainer, wi 


| 


4 
[| 


A 7 any ſpecial Promiſe ; and it is ſaid alſo, That Attornies may juſtify i 
© 3 Mod. 98. Maintenance in other Courts, wherein they are not *© allowed Attong 
Vid. 2 Danv. but that they cannot have an Action for the Money fo laid out vi 
2 ſpecial Promiſe, and that they are more juſtified by a general '| 


Winch 52. tainer to proſecute for another all his Cauſes, than if they were my 


8 A , tained at all; and it is certain that they ought not to carry on a Cab 
194- another at their own Expence, with a Promiſe never to expect a 


Con. Cro. El ment. And it s ſeems juſtly queſtionable, whether Sollicitors who x! 


768. * * Attornies, can in any Caſe juſtify the Laying out their Money in avi 
Moor 366. Suit, | | A "5 "HM 
1 Sect. 29. However it is certain, That no Counſellor or Attomet 


* 


114. Pl. 4.115. juſtify the Uſing any deceitful Practice, in Maintenance of a Clients 

Pl.6. and that they are liable to be ſeverely puniſhed for all Miſdemeanan 

114. Pl. 5. this Kind, not only by the“ Common Law, but alſo by Statute; i 

2 Rol. Ab. is enacted by Weſiminſter 1. 28. That if any Serjeant, Pleader, or i 

Win . do any manner of Diſceit or Colluſion in the King's Court, or conſent is 

b 2 Inſt 214. in Diſceit of the Court, or to beguile the Court of the Party, and i 
be attainted, he ſhall be impriſoned for a Year and a Day, and from 
forth ſhall not be heard to plead in that Court for any Man. And if 
no Pleader, he fhall be impriſoned in lite manner by the Space of a il 
a Day at the leaſt. And if the Treſpaſs require greater Puniſhment, f 
be at the King's Pleaſure. 


gs © the Conſtruction of this Statute the following Points hat 
holden, . | 


11E.4.3.b Seck. 30. I. That Counſellors, &c. who are not ſworn, are 89 
Bro. Diſceit, within the Meaning of it as Serjeants, &c. who are ſworn. 


te 216, Sect. 31. II. That all Fraud and Falſhood, tending to impoſe up 

216. abuſe the Juſtice of the King's Courts, are within the Purview of it, 5 
H the following Inſtances: 22225 55 | | 1 
2 Iaſt. 215. Seck. 32. Firſt, Where an Attorney ſues out an Habere acid | 


F. N. B. 98. nam, fallly reciting a Recovery in a real Action, where in Truth! 
2 | | | 


hap- 83. Of \ ddarntenatiet. 255 


* 
*. 


no Recovery at all, and by Colour thereof puts the [ſuppoſed T 
the Action out of his Freehold, AO: % e e 2 | 
eg. 33. Secondly, Where one brings a Præcipe againſt: a poor Man, 1 
owing that he had nothing in the Land, on Purpoſe to get the Poſſeſſion 2 Int. 215.9 lf 
a the true Tenan tt. ie . 

59. 34. Thirdly, Where one procures an Attorney to appear for a ils. i b. 

n. and confeſs Judgment without any Warrant. "TR 8 51. 

80. 35. Fourthly, Where one pleads a falſe Plea, known to be utterly 13. - 
ndleſs, and invented merely with a Deſign to delay Juſtice, and abuſe | 
Court; and therefore it is ſaid, That if a Client defire his Attorney to 9E-4- 9.b. . 1 
d ſuch a Plea, the Attorney ought to enter upon the Roll, Non ſum ve- 

Liter infurmatus, ideo nibil dicit. J 13 PH 

eff. 36. As to the third general Point of this Chapter, How far o-. 

es of this Kind are reſtrained by the Common Law, it ſcemeth, That 2 Ia. 208. 

Maintenance is ſtrictly prohibited by the Common Law, as having a 

nifeſt Tendency to Oppreſſion, by encouraging and afliſting Perſons to 

KG in Suits, which perhaps they would not venture to go on in upon 

ir own Bottoms; and therefore it is ſaid, That all Offenders of this Kind _ 

not only liable to an * Action of Maintenance at the Suit of the Party 1 

ved, wherein they ſhall render ſuch Damages as ſhall be anſwerable to ; Rol. Ab 


Rol. Ab. 
[Iojury done to the Plaintiff, but alſo that they may be) indicted as Of. 114. D. 


gers againſt publick Juſtice, and adjudged thereupon to ſuch Fine and 8 = 1 
priſonment, as ſhall be agreeable to the Circumſtances of the Offence. 114. D. 


Wo it ſcemeth, That a Court of Record may commit a Man for an © Act of 2 Inſt. 208, 
intenance done in the Face of the Court. | „ 
el. 37. As to the Fourth general Point of this Chapter, How far 
Ences of this Kind are puniſhed by the Statute, it is enacted by 1 Ed. 3. 
which was farther enforced by 20 Ed. 3. 4. That none of the King's Mi- 

ers, nor no Great Man of the Realm, by himſelf nor by other, by ſending 

etters, nor otherwiſe, nor none other great nor ſmall, ſhall take upon them 


naintain Quarrels nor Parts in the Country, to the Let and Diſturbance of 
Common Law. ? 


nant - 


4 
. 
; 


« Hetley 79. 


ect. 33. And it is farther enacted by 1 R. 2. 4. That none of the King's 

njellors, Officers or Servants, nor any other Perſon within the Realm of 

gland, of whatſoever Eſtate or Condition they be, ſhall take or ſuſtain an 

prrel by Maintenance, in the Country or elſewhere, upon grievous Pain, 

1s to jay, the faid Counſellors and the King's Great Officers, upon a Pain 

c< ſhall be ordained by the King himſelf, by the Advice of the Lords of his 

Jim; and other leſs Officers and Servants of the King's, as well in the Ex- 

ver, and all his other Courts and Places, as of his own Meiny, upon 

in to loſe their Offices and Services, and to be impriſoned, and then to be 

omed at the King's Will, every of them according to their Degree, Eſtate, 

Dejert : And all other Perſons through the Realm, upon Pain of Inpriſon- 

d 75 be ranſomed as aforeſaid. 

| the Conſtruction of theſe Statutes the following Points have been 
| holden : N 


7.39. I. That Maintenance of a Suit in a Court-Baron is as much Fitz. Mainte- 


in the Purview thereof as Maintenance in a Court of Record. . 
%. 40. II. That Nul tiel Record is a good Plea to an Action of 54. 5. 


ance brought on theſe Statutes ; and therefore, That he who barely Bro. Mainte- 


7 . L NE 1 0 | a „ Nance 1. 
1 another in taking out an Original, which never is returned, is not li- Fitz. Mainte- 
10 any ſuch Action. | nance 18. 


Sect. 41. 


2.56 


Fitz. Mainte- 


nance 17, 26. On the ſaid Statutes were nonſuited, or recovered in the Action wheren h 
Maintenance is ſuppoſed.  \ e 


Reg. 182. b. 


Savil 41, 42. 


Noy 68. 
Cro. E. 594. 


Savil 41, 42. 


2 Inſt. 208. 


O0. Lit. 368.b. Suit in Conſideration of ſome Bargain to have Part of the Thing in Di 


tain his Adverſary, may by way of Prevention have an original . 
grounded on the ſaid Statute prohibiting him ſo to do. x 8 A 


or Badges for Maintenance, under ſevere Penalties, 


foever ſhall unlawfully maintain, or cauſe or procure any unlawful Mainten 
in any Action, Demand, Suit, or Complaint in any of the King's Cum 
the Chancery, Whitehall, or elſewhere, where any Perſon ſhall have yi, 
by Virtue of the King's Commiſſion, Patent or Writ, to hold Plea of Tal 
or to examine, hear or determine any Title of Lands, or any Matter of 


ſue for the ſame by Action of Debt, &c. 


Sec. 41. III. That it is not material, whether the Plaintiff in an 0 


: 


Se#. 42. Alſo it is certain, That he who fears that another wi mw" 


Sect. 43. Alſo all Perſons are prohibited to give or receive any Ling 


14. 13 H. 4. 3. 8 H.6. 4. and 8 E. 4. 2. } Den | 
Sec. 44. And it is farther enacted by 32 H. 8. 9. That no Perſon a 


neſſes, concerning the Title, Right, or Intereſt of any Lands, Tenenem 
Hereditaments ; and alſo that no Perſon whatſoever do unlawfully retain, 
Maintenance of any Suit or Plea, any Perſon or Perſons, or embratę ay N 
holders or Jurors, or ſuborn any Witneſs by Letters, Rewards, Pri 
any other ſiniſter Labour or Means, for to maintain any Matter or Ca 
to the Diſturbance or Hindrance of Fuftice, or to the Procurement, hl 
caſion of any manner of Perjury by falſe Verdict or otherwiſe, in am ng 
of Courts aforeſaid, upon Pain to forfeit for every ſuch Offence ten Pal 
the one Motety thereof unto the King, and the other Moiety to him ti 


Sect. 45. It ſeemeth that in an Information on this Statute i 
ſufficient to ſay, That the Defendant maintained the Party without ly 
that he did it unlawfully. | eg 

Sect. 46. Alſo it is ſaid to have been adjudged, That Maintenag 
a Suit in a Spiritual Court, is neither within this nor any of the otherd 
mentioned Statutes concerning Maintenance. „ 

Sect. 47. Alſo it hath been holden, That in an Information on ti 
tute, it is neceſſary to ſhew that a Plea was depending, and therefor 


it is not ſufficient to ſay that a Bill ways exhibited. 


CHAP. LXXXIV. 
Of Champerty. 


Se#. 1. A ND now we are come to the ſecond Species of Mainte , 
called Champerty, which is the unlawful Maintenance 


or ſome Profit out of it. . 
Sect. 2. Having ſhewn in the precedent Chapter what ſhall and 
to an Act of Maintenance, and how far all Maintenance in gener 
conſequently Champerty, is puniſhable by the Common Law; I. 
only take Notice in this Place, how far this Offence in particula 
ſtrained by Statute, and to that End ſhall ſet down in Order the H 
Statutes relating to it, and ſhew in what Manner they have bert 
pounded. | DEE. 90 
> | 


hap. 84 Of Champerty. 
| <q. 3. And fiſt, it is enacted by the Statute of Vefiminſten 1. 2 5. That 
Officers of the King by themſelves nor by other, ſhall maintain Pleas, Suits, 
Matters hanging in the King's Courts, for Lands, Tenements, or other | 
kings, for to law Part or Profit thereof by Covenant made between them ; 
. e that doth, ſhall be puniſhed at the King's Pleaſure. 1 


by 


_ . a Son AP Wh. - 
- 2 4 


In the Conſtruction of this Statute the following Opinions have been 

Iden: 3 Es, N 

geg 4. I. That by the King's Courts therein mentioned, are intended 2 Inf. 208, 
y bis Courts of Record. 


aft. 5, II. That under the Word Covenant; which in a ſtrict Senſe ſig- F. N. B. 72. L. 
eth only an Agreement by Deed, all Kinds of Promiſes and Contracts 209, 


2 
this Kind are included, whether they be made by Writing or Parol. . 
cg. 6. III. That Maintenance in perſonal Actions to have Part of the 47 f. Pl f. 
t or Damages, is as much within this Statiite as Maintenance in real Ac- #7 Ee. 39 
s for a Part of the Land. 
dec. 7. IV. That Maintenance in Conſideration of a Rent granted out I. N. B. 172. 
Land in Variance, 1s within this Statute, but that Rent granted out of _ 2 
;r Lands is no way within the Purview of it. wo | 47 Ed. 4 
J. 8, V. That it hath been holden not to be material, whether he 8 1. 
o brings a Writ of Champerty, did in Truth ſuffer any Damage by it, 18. 9H. 7 
hether the Plea wherein it is alledged be determined or not. Fitz. Cham- 
ef. 9. VI. That the * Maintenance of the Tenant or Defendant is as RIA, 


ith Bro. Cham- 
h within the Meaning of the Statute, as the Maintenance of a De- perty, 2. 
ant or Plaintiff. | 1 


8-7. 10. VII. That * ſuch Grants only of Part of the T hing in Suit, 2 ra . 
h are made merely in Conſideration of the Maintenance are within 2 Rol. Ab. : 
Meaning of the Statute, and not ſuch as are made in Conſideration of » ,? Ls ar 
ecedent honeſt Debt, which is agreed to be ſatisfied with the Thing in tea Clin 
hand when recoveret. 0 | N periys 5% 
. 11. And it is farther enacted by the Statute of MWeſiminſter, 2. 49. 
the Chancellor, Treaſurer, Fuſtices, nor any of the King's Counſel, no 
& of the Chancery, nor of the Exchequer, nor any Fuſtice or other Officer, 
ny of the King's Houſe, Clerk nor Lay, fhall not receive any Church, 
Idorwſon of a Church, Land, nor Tenement in Fee, by Gift, or by Pur- 
, or to Farm, nor by Champerty, nor otherwiſe, ſo long as the Thing is 
% before the King, or before any of his Officers, nor ſhall take no Re- 
l thereof, And that he that doth contrary to this Act, either himſelf or 
other, or make any Bargain, ſhall be puniſhed at the King's Pleaſure, T7 
l be that purchaſeth as he that doth ſell. mw 


the Conſtruction of this Statute the following Opinions have been 
Ml; 


f. 12. I. That it extendeth only to the Officers therein named, and * Jn 484; 
any other Perſons, _ NO „„ 5 45 lnſt. 485. 
. 13. II. That it fo ſtrictly reſtrains all ſuch Officers from purcha- 2 Inſt. 484. 
ly Land hanging a Plea, that they cannot be excuſed by a Conſidera- 644.3 
f © Kindred or Affinity, and that they are within the Meaning of the perty, 8. 

e by barely making ſuch a Purchaſe, whether * they maintain the Fitz. Cham. 
in his Suit or not, whereas ſuch à Purchaſe for good Conſideration, — 2 

by any other Perſon, of any Ter-tenant, is no Offence, unleſs it ap- 10, b. 52. 4. 
at he did it to maintain the Party. rr 


. F. N. B. 172, 
Uu u ii 


* ,oAft, Sed. 15. I. That a « Conveyance executed, hanging a Plea, in} 


172. E. Encouragement to do what by Nature they are bound to do. 


Boot 
Se. 14. And it is farther enacted by 28 E. 1. 11. in the follogy W 
_ > King hath heretofore ordat ned by Statute, * That none of obs 
niſters ſhall take no Plea for Maintenance, by which Statute Other 72 
were not bounden before this Time, the King will that no Officer, vor any uh 
(for to have Part of the Thing in Plea) ſhall not take upon him the Bg. 
that is in Suit; nor none upon any ſuch Covenant ſhall give up his Right 
another ; and if any do and be attainted thereof, the Taker ſhall forfetg 
the King ſo much of his Lands and Goods, as doth amount to the Value 4 
Part that, he hath purchaſed for ſuch Maintenance. And to obtain this v 
ſoever will, ſhall be received to fue for the King before the Fuſticy by 
whom the Plea hangeth, and the Fudgment ſhall be given by them, * 
may not be underſtood bereby, that any Perſam ſhall be prohibited u 
Counſel of Pleaders, or of learned Men in Law, for his Fee, or of kn 
rents and next Friends. | | 


In the Conſtruction of this Statute the following Points have been hily 


Pl. 15. ſuance of a Bargain made before, is not within the Meaning of it, 
22 Seck. 16. II. That Champerty in any Action at? Common Lay, 
Fitz, Cham. ther it be real, perſonal, or mixt, is within this Statute : Alſo it h 
Per'Y» 13 the better Opinion, That the Purchaſe of Land while a Suit of ©; 
F. N. B. the better Opinion, That the Pure . 

172. D. concerning it is depending, is within the Purview of it. 4 
4 Ed. 3.9. b. Sed. 17. III. That a Leaſe for Life, or Vears, or a volunta 
2b 385 of Land, hanging a Plea, is as much within the Statute as a Purdy 
© Moore 655. Money. | 5 | | — wa 
8 wart 1 S6 18. IV. That a Surrender made by a © Leſſee to his Leſſrin 
2 : 3. * within the Meaning of the Statute ; for ſince the Leſſor may lawffuh ni 
Pl. 2. tain his Leſſee without ſuch a Surrender, as hath been more fully tm 
5 * i b. the precedent Chapter, ſurely 2 fortiori, he may do it after the d mt 
perty, ro. Sect. 19. V. That no, Conveyance, or Promiſe thereof, rela 
"NF Lands in Suit, made by a Father to his Son, or by any Anceſt 
FN B. Heir Apparent, is within the Statute, fince it only gives them the g 


7 tf 4%, Se&. 20. VI. That the Giving of Part of the Land in Suit, a 
r. N. E. End of it, to a Counſellor for his Wages, is not within the Men 
711 , it, if it evidently appears that there was no Kind of precedent 
e Ie relating to ſuch Gift; but it ſeems * dangerous to meddle with any fud 
perty, 3. ſince it cannot but carry with it a ſtrong Preſumption of Champe 
> 2 Inſt. 564. 4 wy | | 
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CHAP. LXXXYV, 
Of Embracery. 


OR the better Underſtanding of the Nature of Embracery, I that 
conſider, f | | 


;. What Kind of Maintenance comes under the Notion of Embra« 


2. What Acts of this Nature are altogether unlawful. 
z. In what Circumſtances ſome Kinds of them may be lawful. 

4. How far this Offence is reſtrained by the Common Law. 
5. How far by Statute. | x | | 


er to corrupt, or influence, or inſtru a Jury, or any way to 

VIONEY, Moore 815. 
zmiſes, Letters, Threats, of Perſwaſions, except only by the Strength of Pl. 1104. 
Evidence and the Arguments of the Counſel in open Court, at the 
al of the Cauſe, is a proper Act of Embracery, whether the Jurors, 21 H. 6. 20 a. 
whom ſuch Attempt is made give any Verdict or not, or whether the 22 H. 6. f. b. 
d& given be true or falſe, ee” e Fr 
dec. 2. And the Law fo far abhors all Corruption of this Kind that it tantum, 10, 
hibits every Thing which has the leaſt Tendency to it, what ſpe 


cious 11,13. 


| UN er a Mo. 815. 

e Stranger, ſo much as to labour a Juror to appear and act according Fl. 1104. 
us Conſcience. N e o 1 
del. 3. Alſo it is ſaid, That generally the giving of Money to a Ju- Cro. El. 816. 
* after the Verdict, without any precedent Contra in Relation to it, Co-Lit.159.b. 
n Offence ſavouring of the Nature of Embracery ; becauſe if ſuch Prac- 7 1 Af 19. 
were allowable, it would be eaſy to evade the Law; by giving Jurors Bro. Decies, 
t Intimations of ſuch an intended Reward for their Service, which '+ 

nt be of as bad Conſequence as the giving of Money before-hand. 

it ſeems clear, That the giving of Jurors ſuch a reaſonable Recom- 

e, as is uſually allowed them for their Expences in travelling, &c. 

which may fairly be expected by them from either Side that ſhall 

al, is no way criminal, becauſe if no ſuch Allowance were to be 

ted, it would be often difficult to prevail with Perſons to ſerve on 

ry at their own Charge; and therefore by Experience it hath been 

Loney to permit the Parties to give Jurors ſome Amends for 


. 4. It hath been adjudged, That the bare Giving of Money to 22 H.6. 5.b. 
ltr to be diſtributed among Jarors, is an Offence of the Nature of ** _ 6.7. b. 
ncery, whether any of it be afterwards actually ſo diſtributed or not; 31 H. 6. 8.6. 
s"clar, That it is as Criminal in a Juror, as in any other Perſon, 9- 
devour to pr prom 4.68 

| by any Practices whatſoever, except only by Arguments from the f 17 Ed-4. + 
Face which was produced, and Exhortations from the general Obli- a, * 41 
n al Conſcience to give a true Verdict. And there can be no Doubt ny, 32.39 

5 | 5 | but 


5:9. 1, As to the firſt Point it ſeems clear, That any Attempt what- *F.N.B.t31; 


incline B © 
m to be more favourable to the one Side than to the other, by Mc ; CoLitabg 4. 


tence ſoever it may be covered with, and therefore it will not ſuffer a Ff g. 459 5 


prevail with his Companions to give a Verdict for one Bro, Mainte- | 
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301. 


513 H. 4.16. b. 
17. a. 

11 Hf. 6. 11. a. 
2 Rol. A. 116. 
L. 6. M. z. 
19H. 6.3 1. b. 
13 H. 4. 17. a. 
42 Bulſt. 2 5. 
Noy 102. 
Co. Li. 3 69. a. 
Moore 815. 
Pl. 1104. 

© Dyer 48. 
Pl. 19. 

Co. Lit. 1 5 7. b. 


69. a. 
| 1 Bra. 


PL. 4404... 
Hob. 294. 

Noy 102. 
'f Hob. 294. 


according to this Statute, 
any of the Furors, that they have taken of his Adverſary or of him, ji 


anſwer without any Delay; and if they plead to the Country, the Inque| 


gether unlawful, it ſeems clear, That neithet the Party himſelf, n 


Of Embrace ha 
but chat all fraudulent Contrivances whatſoever to ſecure a Vergia 
high Offences of this Nature; as where, Perſons by *, indirect Means n 
cure themſelves or others; to be ſworn on a Tales in order to ſerie u. 
Side; EAT | 
Sect. z. As to the ſeeond Point, viz. what Acts of this Kind are th 


Counſel, nor Attorney, nor any Perſon whatſoever, can juſtify Teal. 
rect Practices of influencing,'s Jury, either by giving or Promiſing the 
Money, or © menacing them, or“ inſtructing them in the Cauſe beg 
hand, Ce. | . DENSE 

Seck. 6. As to the third Point, vig. In what Circumſtances ſome % 
of this Nature may be lawful, it ſeemeth clear, That any Perſon y, 
may juſtify any other Act of Maintenance, may fafely labour a Jury 
e appear and give a Verdict according to his Conſcience, but that no oth 
Perſon can juſtify intermeddling ſo far, and that no ane * whatſoexer q 


juſtify the labouring a Juror f not to appear. YH 
Sect. 7. As to the fourth Point, viz. How far Offences of this N 
are reſtrained by the Common Law, there can be no Doubt but that 
ſubject the Offender either to an Indictment or Action, in the ſame Muy 
as all other Kinds of unlawful Maintenance do by the Common ly 
Alſo it ſeemeth, That if an Act of Embracery were not known hv 
the Trial of a Cauſe, fo that the Party to whoſe Prejudice it was int 
had no Opportunity to prevent the ill Effects of it, by challenging the þ 
ror who was practiſed upon, it will be a good Ground to moye the (x 
to ſet aſide the Verdict. 5 195 
Seck. 8. As to the fifth Point, viz. How far Offences of this King 
reſtrained by Statute, it is enacted, by 5 Ed. 3. 10. That if any Jum ! 
Aſizes, Furies, or Inqueſts, take of the one Party or of th other, alk 
thereof duly attainted, that hereafter he ſhall not be put in any Aſſizes, jm 
or Inqueſts, and nevertheleſs he ſhall be commanded to Priſon, and fu 
ranſomed at the King's Will. And the Fuſtices before whom - ſuch Au 
Furies and Inqueſts ſhall paſs, ſhall have Power to enquire and dum 


* 


* 


Sec. 9. And it is farther enacted by 34 Ed. z. 8. Mat in every Mi 
whereof the Inqueſt or Aſixe doth paſs, if any of the Parties will fue qa 


give their Verdict, he ſhall be heard, and ſhall have his Plaint by Bill prif 
before the Fuſtices, before whom they did ſwear, and that the Furor be fi 


be taken maintenant. And if any Man other than the Party will ju fil 
King againſt the Furor, it ſhall be heard and determined as afore is ſail. 
if the Furor be attainted at the Suit of other than the Party, and maketb} 
the Party that ſueth ſhall have Half the Fine; and that the Parties to til 
ſhall recover their Damages by the Aſſeſſment of the. Inqueſt. And ti! 
Furor ſo attainted have the Priſon of one Year, which Inpri ſonment the l 
granteth, that it ſhall not be pardoned for any Fine; and if the Party wi 
by Writ, before other Fuſtices, he ſtall have the Suit in the Form afin 
Sef. 10. And it is farther enacted by 38 Ed. z. 12. That if an) J. 
in Aſſizes ſworn, and other Inqueſts to be taken between the King and Ii 
or Party and Party, do any Thing take by them, or other of the Part), Ph 
tiff, or Defendant to give their Verdi, and thereof be attainted by Pri 
contained in the ſaid Statute of 34 E. z. be it at the Suit of the Fart" 
will ſue for himſelf, or for the King, or any other Perſon, every f fl 
Furors ſhall pay ten Times as much as he hath taken. And that be that ail) 
4 | 


0 


dave the one half, and the King the. other half. And that all the Enbruce- 
10 bring or procure ſuch Inqueſt in the Country. to take. Gain or Profit ſhall 
bel in the ſame Manner and Form as the Furors., And if the Juror 
Embraceor „0 attainted, have not whereof to make Gree in the Manner 
-reſaid, he ſhall have the Imprifonment of one Year : And the: Intent of | the 
ns, of Great Men, and of the Commons is, That no Juſtice nor other Miniſter . 
f enquire of Office, upon. any of the Points of this Article, but only at the 
it of he Party, on Hu other, as afore is aid. bo | 


In the Conſtruction of theſe Statutes the following Points have been 


Sec. 11. I. That all Actions of Decies tantum being founded on an 

fence ſuppoſed to have been committed in ſome former Action appearing 

on Record, it will be a good Plea in Bar, either that there is no ſuch Z Ed. 4. 3. a. 
Lord at all, or that there is not any ſuch * Record by which it may ap- Bro. Pecies 


: 


| 2 „ L - tantum, 2,11, 
ir that the Juror was ſworn, and that it is a good © Exception in Abate- »z7H.6.31.a. 


at of the Writ, that there is a Variance in the firſt Record from that in Bro. Decies 
> Declaration in the preſent Action; yet it is ſaid, That it is not neceſſary 815 8.5. 
| ſnew the whole Record in certain, but only fo much of it as conveys Bro. Decies 


Plaintiff tO his Action. tantum, 1. 


He woos a 5 | 434 H. 6. 4. b. 
Seck. 12. II. That it is not *© ſufficient to ſhew that the Defendants took 7 7 


pney in order to embrace a Jury, without ſhewing alſo that they actually F. N. B. 151. 
poſed of it accordingly. 1 ; Boy ul q 
SZ, 13. III. That the * Plaintiff muſt ſhew in certain how much was Pl. Com. 8. 
eived, or otherwiſe the Court will not know for what Sum to give 

goment, ; 


— 


: | 8 39 Aſſ. 19. 
Set. 14. IV. That the giving of Money to a Juror s after the Verdict Pro. Decies 
Dot within the Statute, unleſs there were ſome precedent Contract re- 993 fg 
c Ea | 

Seck. 15. V. That it is not“ material whether the Jurors gave any Ver- ow. So 

| or not, or if they did give one, whether it were true or falſe. 13. F. N. B. 
ect. 10. VI. That all the Jurors and Embraceors may be joined in one 271: C. B. 
tion, notwithſtanding they ſeverally received different Sums, becauſe all 8 7 
received in order to give the ſame Verdict, which could not but be the 40 Ed. 3. 3. b. 
ire Act of all the Jurors. But it ſeems, That each Defendant ought to 3*H-5- 28. b. 


a 8 . Bro. Deci 
ad ſeverally, that he did not take Money in the Manner as the Plain- «ceo 4. 
hath declared. | F. N. B. 171. a. 


. . VII. That the i Defendants ought not to plead generally, "RS . 
| | dt guilty, but that they ought ſpecially to deny the Taking of the i Bro. Decies 


Dey, Sc. os 5 | tantum, 1. 

ec, 18. VIII. * That the Plaintiff ſhall be paid the Moiety of the "IS e 
ney due to him on a Judgment in Decies tantum before the King, be- *41E-3-15.a. 
le the King's Moiety is not due as a Debt but as a Fine; and wherever Be Bed. 


King is intitled to a Fine from the Suit of a Subject, the Plaintiff hall tantum, 5, 5. 
be ſatisfied. of 7 : | 85 
4 19. IX. That the Husband ! alone may bring a Decies tantum 1) H. 4. 2. b. 
n Embracry in a former Action brought by him and his Wife, becauſe 3: * 
2 Decies tantum Money only is to be recovered wherein the Wife can 5 * 
um no Share. | | . | 4. Its tantum, 9. 19. 
del. 20. X. That he who buys Land to maintain a Suit at a lower 24 E4d.3. 9. b. 
e than it is known to be worth, is as much within the Statute, for ee 
5 5 tantum, 4. 
"ag as the ® Land is worth more than he gave, as if he had received it | + 4g 
Money. | | A. 


X | | Seft. 21, 


* 
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261 Of the Offence of buying 
E. 4. 2b. Sec. 21. XI. That this being a popular Action may be hh 

TR the * King's Releaſe, being made before any Action brought, Ta 

Bro. Decies cannot be barred by the Releaſe of the Party grieved; and from the 

Gro El. 2's, Ground alſo it follows, that the Party grieved needs not in ſuch Abi 

583. : declare of any Damages done to him by the Embracery ; but if he do, tn 

11 Co. 65. b. faid, That he * ought to lay them ſeverally againſt each Defendary 

3 Inſt. 194. elſe that his Writ ſhall abate, unleſs he will releaſe them: But d. 

»44E.3.36.b. there may be good Reaſon to queſtion this Opinion, for why may not f 

Bro. Decies Damages be as well recovered, as the Action jointly laid againſt al 

tantum, 7. | 6 5 5 all 

Defendants ? © | | | 

©44E.3.12.2. Seck. 22, XII. That no © Proceſs of Outlawry lies in this Aion 

yt rag only a Capias or Diſtreſs infinite, upon a Nihil returned, and that jg 

6, 8. Diſtreſs ought to be of the Lands which the Defendants had at the 7% 

of the Writ of Decies tantum purchaſed, and not of thoſe which they 

47 E. 3.4.2. at the Time of the Inqueſt ; and that no Capias into a foreign C 

lies againſt the Jurors, becauſe it ſhall be preſumed that they are ind 

County wherein they were returned on the Jury; but clearly this Rey 

can no way be extended to the Embraceors : And perhaps it ny 

over favourable to carry it ſo far in Relation to the Jurors, eſpuy 

fince the Diſtreſs infinite can only affect the Lands which they hu 


the Time of the Decies tantum, before which they may poflibly h 

ſold thoſe which they had at the Return of the Venire; and why fl 
Vide _ 4 not the Sheriff's preſent Return that the Defendants have nothing in 
2 County, over-ballance the Preſumption chiefly grounded on the forme 
277. B. turn, with which the preſent is not inconſiſtent, being made at a i 


quent Time, 


CH AP.  LAXXVL 
Of the Offence of buying or ſelling a pretended Titk 


F OR the better underſtanding the Offence of buying or felling i 

tended Title, I ſhall conſider : Li 

1. How it is reſtrained by Common Law. 
2. How by Statute. 


. Sect. 1. As to the firſt Point, it ſeemeth to be a High Offen 
3 Common Law to buy or ſell any doubtful Title to Lands known % 
Pl Com. 80. a. diſputed, to the Intent that the Buyer may carry on the Suit, whid 
BL Seller doth not think it worth his while to do, and on that Ca 
ration ſells his Pretenſions at an Under-Rate ; and it ſeemeth not 8 

material, whether the Title ſo ſold be a good or bad one, or VE 

the Seller were in Poſſeſſion or not, unleſs his Poſſeſſion were 1 

and unconteſted; for all Practices of this Kind are by all Mean 
diſcountenanced, as manifeſtly tending to Oppreſſion, by ging 
portunities to Great Men to purchaſe the diſputed Titles of ohe 

1 


In, 
1 


Mrs, 


* ceat Grievance of. the adverſe Parties, who may often be unable or 
-couraged to defend their Titles agai oft ſuch powerful Perſons, which 
erhaps they might fafely | engugh maintain againſt their proper Ad- 
RY 2. As to the ſecond Point, wis. How far Offences of this Kind 
|. reſtrained by Statute, it is recited by 1 R. 2. 9. That many Perſons having 

e Title ta Landi, aud alſo in Perſanal Actions were wrongfully delayed 9 


ifts and Feoffments of their Lands in Debate, and of their Goods, to 
'rds, and other Great Men, againſt whom the {aid Purſuants for Menace 
bit was made ta them, neither could nor durſt make their Purſuits : And alſo 


n to make divers Feoffments, ſometimes to Lords and other Great Men, 
ve Maintenance, and fometimes to Perſons unknown, 10 the Intent to 
bly the Jaid Dilfeiſees, &c. And it is thereupon enacted, That from thence- 
rth uw Gift, or Feaffment, of Lands, Tenements or Goods, be made, by 
ch Fraud or Maintenance; and that if any be in ſuch wiſe made, they ſhall 


enceforth have their Recovery againſt the firſt Diſſeiſor, as well of the 
nds and Tenements, as of their double Damages, without having Regard to 
< Alienotiens, ſo that the Diſſeifees' commence their Suits within the Year 
xt after the Diſſeiſin dane. N 97 


In the Conſtruction of the Statute it hath been holden : 


$f. 3. That Feoffments of this Kind are only void in Reſpect of the 
ſeiſees, but that they are effectual between the Feoffor and Feoffee, Gc. 


Set, 4. And it is farther enacted by 32 H. 8. g. That no Perſon or Per- 
x5 whatſoever ſhall bargain, buy, or ſell, or by any Ways or Means, obtain, 
, or have any pretended Rights or Titles, ar take, promife, grant, or co- 
uant to have any Right or Title, of any Perſon or Perſons, in, or to any 
anors, Lands, Tenements, or Hereditaments, but if ſuch Perſon or Perſons, 
dich ſhall ſo bargain, ſell, give, grant, covenant, or promiſe the ſame, their 
ceſtors, or they by whom he or they claim the ſame, have been in Poſſeſſion 
e /ame, or of the Rever/ion or Remainder thereof, or taken the Rents or 

ofits thereof, by the Space of one whole Year next before the ſaid Bargain, 


gain, Sale, Promiſe, Covenant, or Grant, to forfeit the whole Value of the 
nds, Tenements or Hereditaments ſo bargained, ſold, promiſed, covenanted, 


reditaments fo by him bought, or taken as is aboveſatd. The one Half of 
jad Forfeitures to be to the King, and the other Half to the Party 
well ſue for the fame in any of the King's Courts of Record, by Action of 
, Bill, Plaint, or Information. In which Action, Bill, Plaint, or In- 
Py. no Efoin, Protection, Wager of Law, nor Injuntion ſhall be al- 


. 5. But it is provided by the ſaid Statute, That it hall be lawful to 
Prrfon being in lawful Poſſeſſion, by taking of the yearly Farm, Rents, 
nts, of, or for any Manors, Lands, Tenements, or Hereditaments, to buy, 
get, or have by any reaſonable Way or Means, the pretenſed Ri git or 
of any other Perſon or Perſons, hereafter to be made to, of, or in ſuch 
wo, Lande, Tenements, or Hereditaments, whereof he or they ſhall fo be 


2 


ir Rights and Actions, by Means that the Defendants did commonly made 


vat many Perſons often times uſed to diſſeiſe others, and anon a Row Gck Dir 


laden for none and of no Value; and that the ſaid Diſſeiſees ſhall from 


Bro. Feoff- | 


venant, Grant, or Promiſe made, upon Pain that he that ſhall make any ſuch 


granted, contrary to the Form of this Aft. And the Buyer or Taker thereof, 
Ning the ſame, to forfeit alſo the Value of the ſaid Lands, Tenements, or 


263 


ments de ter- 
res, 1, 19. 


Co.Lit.3 69-3. 
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264 Of the Offence of bihix doch 
in lawful Poſſeſſion, any Thing in the ſaid Ad contained to the contrary | 
withſtanding, © E Ar a ee u. 
Secr. 6. And it is farther provided, That the ſaid Statute ſhall mt , 

to charge any Perſon with any of the above mentioned Penalties, exceht jg 
Perſon be ſued for the Offence within one Year. No I 


In the Conſtruction of this Statute the following Opinions haye bay 
holden : 5 5 ee | | 


Sect. 7. I. That it is not material whether any Suit be depending qi 
pl. Com. 83. b. Cerning the Lands contracted for, or not, whereas the Statutes ſet forth 
the precedent Chapters extended only to Contracts concerning Lands wy 

were actually in Suit. e „ 
Sect. 8. II. That in an Action on this Statute, the Plaintiff neech; 
Lit Rep. 369. recite it, becauſe the Judges are bound ex Oficio to take Notice of it, x 
B. 2. Ch. 25. of a publick Nature; but that if he do recite it, he muſt, at his Pery, t 
5 _ 10 Care to recite it certainly, becauſe it is the Ground of his Action; and 
Cro. Ca. 233. Court will not aid him by intending that there is another Statute 
Dy. 74 Pl. maintain his Action, different from that whereon he himſelf þ 


19, 20. 0 
Contr. 1 And. founded it. 


76. Sect. 9. III. That in ſuch an Action againſt the Buyer of a pretend 
Leon. 167. Title, it ought expreſly to appear, That the Defendant did know & 
the Seller had not been in Poſſeſſion the Year before; and vic“ vers & 
in ſuch an Action by the Buyer the contrary ought to appear, for othet 
it may be intended, that he was Particeps Criminis, and therefore ouphty 
Lit. Rep. 369. to have any Share of the Penalty. nn 
Dy. 74. Pl. Sect. 10. IV. That it is not ſufficient to ſhew, That the Selle 
5 9, 1 not been in Poſſeſſion, &c. a Year before, without expreſly averrim i 
85, 88. he had a pretended Right or Title, becauſe that is the Point d 
Cro. Ca. 233. Action. | | N | | 
Ye ger? 33. Sect. 11, V. That it is not * ſufficient to ſet forth the Valued 
Colic 360 b. Land at the Time of the Conveyance executed, without ſhewing the Vi 


3 at the Time of the Bargain, becauſe the Forfeiture 1s governed hy! 
© Pl. Com. 80, latter. 


81, 87. Sect. 12. VI. That a Contract for a * cuſtomary Right to a Copyili 
Dy. 24. PL Eſtate, or for a Leaſe for © Years, is as much within the Statute as à 0 
pi. : l 1 tract for the Fee-Simple; for the Words of the Statute are, any Rib 
* Co. Lit. Title, and ſuch Contracts are as much within the Miſchief intendal 
Len Moves be redreſſed by the Statute as any others can be: But it is 
266. Pl. 414. That a Leaſe for Years made with an Intent to try the Title in I 
op - 374 ment, is not within the Meaning of the Statute, becauſe it is in 2 
Co. Lit. Of Courſe of Law, © unleſs it be made to a powerful Man to {wi 
369. b. Cauſe. 7 
Pl. Com. 81, OSed?. 13. VII. That in an Action for the making ſuch a Leaſe for J 
B b it is not neceſſary preciſely to ſet forth the Commencement and End d 
70 % becauſe the Plaintiff is ſuppoſed to be a Stranger to it. | 
| Sect. 14. VIII. That a Leaſe for Years by one out of Poſſeſſion 
1 Leon. 166. made off the Land, is as much within the Statute as if it had been f 
2 And.76,77. upon the Land, though it be wholly void in Law; for it is a Lei 
Reputation, and taken for ſuch among the Vulgar, and tends as mi 
diſquiet the Poſſeſſion as if it had been effectual in Law. 


I 


. 


Sol, 


4. 15. IX. That no Conveyance made by one, who'hath the uf Bro. Mainte- 

£14 Poſſeſſion, | and undiſputed abſolute: Propriety of Lands, ib any 2 
within the Meaning of the Statute; becauſe it no Way ſavours of 3 

ltenance, and can be prejudicial to no, one; from whence it follows, Co. Lit. 369. a. 
1 Diſſeiſor obtaining the Releaſe of the Diſſeiſee, or a Mortgagor 

mung his Land, are in no Danger of the Statute in Reſpect of aß 

act by them made, concerning ſuch Land after ſuch Releaſe or Re- | 

, 10. X. That one, who gains the Poſſeſſion of Lands, by  Vir- pl. Com. 88. 

f a Judgment at Law in Affirmance of an ancient Title, cannot 89: 

| within the Meaning of this Statute in Reſpe& of any Leaſe made of ** -4 4 

Lands; for it can never be imagined, That it was the Intent of the 25 

e to oblige all Perſons who ſhould recover their Lands, to occupy 

themſelves, which would be generally inconvenient, and often wholl 

Gicahle ; and therefore it muſt be admitted from the Neceſſity of 

iſe, That ſuch Perſons may lawfully leaſe their Lands and Houſes 

per Tenants, to be manured and occupied for the uſual Rents : But 

1all appear, That the Title to ſuch Lands is ſtill conteſted notwith- 

ng ſuch Recovery, and that ſuch Leaſe was in Truth deſigned for the 

tenance of the Title, I can ſee no Reaſon why it ſhould not be as 

within the Statute as any Caſe whatſoever. However there ſeems to 

Doubt, but that if a Diſſeiſſee enter upon a Diſſeiſor, being in Poſſeſ- 

ff the Land under a pretended Title, and immediately ſell it to a 

er, he is as much within the Statute as if he had been out of Poſſeſ- 

t the Time of ſuch Sale; for notwithſtanding his Entry was lawful, 1 Leon. 166, 
had both the abſolute Property and Poſſeſſion of the Land, yet inaſ- 167 n 

as the Diſſeiſor claims a Title to it, which is yet in Diſpute, ſuch 1 

by the Diſſeiſee ſeems within the Intent of the Statute, which trary. 
abſolutely to reſtrain all Perſons from transferring their diſputed 

to any Stranger whatſoever. But it is ſaid, that ſuch a Sale by a Fa- 

his Son and Heir Apparent, is excepted out of the general Purview Savil 95, 96. 

Statute, by common Reaſon, which by the Ties of Nature as well 1 Leon: 167. 
Intereſt, obliges ſuch a Son to maintain his Father; yet it hath been e. 656. 
that ſuch a Sale to a Brother of the half Blood is within the 


5 | | 1 Leon. 167. 
17. XI. It is ſaid that the above mentioned Proviſo, That Savil 95, 96. 


Who is in lawful Poſſeſſion by taking the yearly Rents or Pro- 

H Lands, &c. may lawfully buy the pretended Right of a- Colit.369.b. 
ther - Perſon by reaſonable Means, is no more than the Law 
I have implied, if it had not been expreſſed ; for ſuch a Con- 
cannot poſſibly be to the Wrong of any one, and tends rather 

let Suits than to promote them. And from the like Reaſon al- 

1s ſaid, That a Diſſeiſor may lawfully get the Releaſe of the Dif- 

though his Poſſeſſion was unlawful; and it ſeems clear, That 

a Releaſe cannot come within the Meaning of the Statute, if 
Viſſeiſee had the true Right, and no other had any Pretence 

ke to the Land; for in ſuch Caſe it is clear, That the End of 

cleaſe is not for Maintenance, but for the Settlement of all 

| S But if ſuch a Diſſeiſee had had but a conteſted Title, and 

Keleaſe were intended only to enable the Diſſeiſor to defend him- 

With the dubious Title of his Diſſeiſee, ſurely it cannot but be 

uch within the Meaning of the Statute, as any Conveyance 
wholly out of Poſſeſſion. However it ſeems clear, That thoſe 
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2166 Of the Offence of buying, dc. 1% 
Inſtances in the ſaid Proviſo by which it is ſhewn how it ſhall , 
the Perſons who are permitted to contract for pretended Titles e 
ſeſſion, as by the receiving of Rent, &c. are only put for 1 * 
and that thoſe, who are any Way whatſoever lawfully ſeized in Þ,g 
Reverſion, or Remainder, are within the Benefit of the Proviſo; 1 

" Co.i.369. b. Clear, That they can only juſtify the Taking ſuch a Conyeyang, 

ſtrengthen the Eſtate whereof they are ſeiſed, and that they Ams 
Covenant from a Stranger to convey the Land to them, when b.. 
have recovered it on a pretended Right, becauſe ſuch a Coyenyy 
clearly to ſavour as much of Maintenance, as if they had been %, 


to the Land. 


all 
Vii; 


hz 


| Notes and Additions to the Firſt Book. 


Fa Man be a Lunatick, and this be proved, yet the Law preſumes the acts Page 2. No [1] 
c ſuch a Perſon to be committed in thoſe Intervals, wherein he has the Uſe of 
Reaſon unleſs by Circumſtances it appears they were committed in the time of 

Siftemper 3 and this holds in Civil Caſes as well as in Criminal. 1 H. H. P. C. 34. 

Man ſurdus & mulus a Nativitate is in Preſumption of Law an Ideot, but if 
pears chat he hath Underſtanding, he may be tried, and fuffer Judgment and 
n, Hale, ibid, © -* | . . 
— does the King's Command excuſe an unlawful Act. See 1 H. H. P. C. 44, Page 3. No 21 
dhe Authorities in the Notes there, (0) (d) | | 1 = 
it by g Geo. 2. c. 5. this Statute of 1 Jams 1. is repealed, and no Proſecution Page 6. N* 3] 
Geyer is to be carried on againſt any Perſon for Witchcraft, Sorcery, &c. but 
ns pretending, to Witchcraft, Cc. or undertaking to tell Fortunes, or pretend- 
om their Skill in any occult or crafty Science, to diſcover ſtolen Goods, ſhall 
priſoned for one Year, and once in every Quarter of the faid Year ſtand on 
llory by the Space of one Hour ; and ſhall be obliged to give Surcties for 
loood Behaviour, in ſuch Sum, and for ſuch Time, as the Court, by which ſuch 

ent ſhall be given, ſhall judge proper. {6 
Fenders having no Spiritual Promotion, are by 1 El. c. 2. ſelt. 7 and 8. to be page 9. Ne 4] 
ſoned for one Year for the firſt Offence, and for the ſecond, to be impriſoned = | 


fe. | 
it is provided by the ſaid Act 5 Geo. 1. c. 4. ſef?. 2. That if any Mayor or other Page 11. No [5] 
rate ſhall knowingly and willingly reſort to any publick Meeting for religious Worſhip, 
than the Church of England, in the peculiar Habit of, or attended with, the En- 
F his Office, he ſhall be diſabled to hold fuch Office, and be adjudged incapable of any 
E Employment whatſoever, in England, Wales, Berwick, Jerſey and Guernſey. 
1 Geo, 1. fat. 2. c. 55. Papiſts not taking the Oaths, or not regiſtring their Page 31. No [6] 
s, and in the manner mentioned in the Act, ſhall forfeit the Fee ſimple of 
nds, 5c, two Thirds to the King, and one Third to any Proteſtant ſuing, 
This is enforced by 9 Geo. I. c. 24. ſelt. 5, but by 10 Geo. 1. c. 4. [ef. 1. Wo- 
WR cverſioners, Mortgagees, and Truſtees are excepted, and by ſect. 10. the Clauſe 
former Acts relating to the Forfeiture of Fee 7 — Lands, Sc. is repealed, 
e Penalty tor not taking the Oaths, or not Regiſtring, is reduced to the For- 
> of the full Value of one Year's Rent of all the Lands, Sc. not regiſtred, 
hirds to the King, and one Third to the Perſon who ſhall ſue for the ſame. 
ewiſe for the Inrollment of Deeds and Wills by Papiſts, 3 Geo. 1. c. 18. En- 
by 11 Geo, 2. c. 11. and amended by 11 Geo. 2. c. 17. | 
an Alien ſubject to a foreign State at War with ours, living here as an In- Pag* 35-N* {71 
nt or Trader, whether he ſettled here before the War broke out, or after, | 
Fempass the King's Death, may be dealt with as a Traitor; therefore the ge- 
Words in Co. P. C. 5. where it is faid that an Alien Enemy cannot be guilty 
alon, muſt be taken with the Allay given in Calvin's Cale, F. 6. b. That he 
b invade this Realm, and be taken in Mar. The like may be faid of ſuch as 
over merely as Spies by a foreign Prince in Hoſtility. 1 H. H. P. C. 92 to 95. 
gs Companion is his Wife, during the Marriage between them. A Queen page 37. Ne [8] 
a rom the King @ vinculo Matrimonii, as for Conſanguinity, Sc. is not a 
Vithin this Act, tho! the King be living. This was the Caſe of Katharine, 
the Eivhth's firſt Queen; as allo of his ſecond Wife Anne Bullen, who was 
ccd 4 vinculo, and the Divorce was confirmed by 28 H. 8. c. 7. but tho 
wude was declared null ab initio, yet there was a Clauſe in the ſaid Act, to 
N Treafons committed againſt the Queen or her Daughter Elizabeth, the 
ot being thought a ſufficient Diſcharge. 1 H. H. P. C. 124. 


The 


Notes and Additions to the Firſt Book. 


The eldeſt Son and Heir extends not to a collateral Heir, tho? decl 
rent to the Crown, unleſs there be a ſpecial Proviſion for that Purpo 


Page 37. Ne [9] 


Parliament, 1 H. H. P. C. 125. where alſo it is made a Quære, whet 


paing the Death of Prince Richard, after the Death of his Father W 


lack Prince, and during the Life of his Grandfather Edward the 
have been Treaſon within the Statute 25 Edw. 3. for Richard was 
Heirſhip could not be deveſted by any after born Child; and in Page 
that tho? it may probably be Treaſon within the Intent of this Ac, 


ared Herz 


ſe by 4% 
her A 


ar, b 
Thin, 
Heir, and 
126, it z 5 
Jet it ut 


in che Words, nor Intent, of the King's eldeſt Son, for a Son may be bom 


Page 37. Ne [10] 


Page 38. No [11] 


* 


Page 38. Ne [12] 


Page 41. No [13] 


Page 42. No [14) Sir Matthew Hale's Hiſt. P. C. 211, 212, makes it a Duzre, whether the l 


o 


Page 43. Nꝰ [15] 


Page 46. No [16] Stat. 9 Geo. 2. c. 30. ſet. 1. Any Perſon enliſting himſelf, or hiring, 


Page 46. Ne [17] 


to be firft decided by Parliament, according to the Caution uſed in the I 


25 Edw. 3. 


If the King have two Daughters only, and no Son, the eldeſt Daughter is hg 


bat Statutes have made temporary Proviſions in this Caſe. 1 H. H. P. C. 126 
The Clauſe relating to the Violating he King's eldeſt Daughter unmarried, em 
a ſecond Daughter, the eldeſt being dead. But at Common Law, this Tray 
tended to any of the Daughters. Britton, c. 22. H 71. And fee ſeveral othe 
and Qzæries relating to this Clauſe in 1 H. H. P. C. 128, 129. 
Riding armed upon a private Quarrel or Deſign againſt a common Pan 
not Levying War againſt the King, nor would it be high Treaſon, tho' ther 
really a War levied between two Noblemen, or others, upon a private Qua 
tween them, but only a great Riot and Contempt. 1 H. H. P. C. 131, 133 
140, 141, 152, 260. . | gn; i 
In the Clauſe about levying War, the Statute ſays en ſon Realm. The Re 
England comprehends the narrow Seas; and therefore if a War be levied unt 
Seas, as if any Subject invade the King's Ships, this is a Levying War within lu 
1 H. H. P. C. 154, 323, and is within the 25 Edw. 3. but the bare dem 
ſuch Ships, or of the King's Caſtles, ſeems not to be Levying War within d 
tute 1 H. H. P. C. 146. but was made Treaſon by the 5 and 6 Ew, 641 
(ſince repealed.) See 1 H. H. P. C. 294, 296. 4 2 4:99 
Ireland, tho“ Part of the Dominions of the Crown of England, yet zul 
of the Realm of England, as was ruled in Time of Edw. 1. Yet for Lem 
or other Treaſon in Ireland, the Offender may be tried in England, by 351, 
for Treaſons done out of the Realm. 1 H. H. P. C. 155. See B. 2. ch. 25. ff. 
The fame that is ſaid of Ireland, may be ſaid of Man, Ferſey, Guenh, | 
and Alderney, which are Parcel of the Dominions of the Crown of Ewlai 
not within the Realm of England; but they have ſpecial Laws of their om, 
cable to Criminals, and Juriſdiction for their Trials. 1 H. H. P. C. 155, U 
alſo the ſame Author, p. 156, 157, 158. concerning Wales, which is certauhy 
the Kingdom of England, and therefore not within the Statute 35 H. 8, « 
Trial of foreign Treaſons. | | | 
According to Sir Matthew Hale, in his Hiſt. Plac. Coron. Words, unleß © 
ted to writing, are not regularly an overt Act within the Stat. 2 5 Edw. 3. St| 
to 118. +. | a 


feiting of Farthings and Half-pence, made current by Proclamation, be ntl 
within the 25 Edw. 3. but he ſeems to incline to the Negative. See alſo 2 * 

But Hales Hiſt. P. C. 229, differs from Coke, and ſays, that the Intent d 
merchandize or make Payment with ſuch foreign Money ſo imported, is i 
to make it Treaſon by this Statute. : 
any Perſon, being a Subjett of his Majeſty, with an Intent to cauſe ſuch Pas 
lift, or procure any ſuch Perſon to go beyond Sea, in order to ſerve any foreg" l 
State as a Soldier, without Leave firſt obtained under his Majeſty's Sign Mau 
Offender ſhall ſuffer as a Felon, without Benefit of Clergy. q 

Sect. 2. Any Offence againſt this Act committed out of this Realm, may bt dl 
be committed, and may be enquired of, and tried in any County in England. o.“ 

Skin. 109. cites the Cale of Pargiter, which was tried at the Bar, when 
formation was exhibited againſt him, for an Offence at Common Lav, ot 
fold an Inkhorn mixed with baſe Metal for Sterling. The Court was df G 
that the ſelling ſuch Metal, tho' but for a reaſonable Price, was an Offence, i 
no ſuch Metal ſhould be made. | 
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of Treaſon committed by her Huſband, ere e eee e como V7.5 | 
Shin, 637, 039) The King and Cowper, Sc. an Information at Common Page 60. Ne [10 
a againſt the Defendants, for hiring a Ship to go over to France, | du- 

Pr War between England and that Kingdom, with an Intent to aſſiſt the 

3 in Contempt. Dom. Reg. Sc. The Court held it to be a great Of- 


Common Law, bordering upon Treaſon; and the Defendants were fined ac- 


: Deodand, but not the Trunk, 3 Edw. 3. Fitz. Coron. 341. but ſee a ſtrong 

ity in 1 H. H. 2 C. 420, 421, that in this Caſe, the Horſe is not forfeited, 

ne throw his Rider. | 5 | | f 

unter may alſo be before the Commiſſioners of Gaol-Delivery, Oyer and Page 67. Ne [21] 
u. or of the Peace, if omitted by the Coroner z and hence it is, that neither | 
ods nor the Goods of F elons of themſelves, Felons and other outlawed Per- 

Na be claimed by Preſcription, becauſe there muſt appear a Title to them by 

of Record, before they are forfeited. 1 H. H. P. C. 419. fie . 1 
Hab is of Opinion, that the laſt Caſe of this Se#. is only Death per Infortu- Page 68. No [22} 
and that the Opinion of Dalton, c. 92. is not warranted by the Authorities 

« 114, H. P. C. 413, but that if A. had ſtruck B. with a Knife, intending 

him, and miſſing B. had ſtruck and killed himſelf, there he had been felo de 


Fi 


roner ſuper viſum corporis, is traverſable. See B. 2. (h. g. ſeck. 2. 50 
H. P. C. 497, 498, ſeems of the contrary. Opinion, and that it is not Fe- Page 70. No [24] 
ut only a great Miſpriſion in the Judges of the Common Pleas, in caſe of 
by Original, or in Juſtices of the Peace, in caſe of Indictment of Treaſon, 

> Judgment and award Execution. | 


| not being indicted, but only ſuſpected by B. reſiſts or flies upon B.'s offering Page 71. No [25] 
him, and is killed, if no Felony was committed, or B. had no probable Cauſe 

icion, this is at leaſt Manſlaughter in B. If a Felony had been committed, 

be not guilty, yet B. having Cauſe to ſuſpect him, may juſtify Impriſoning 

but Qere, if B. ſhould kill A. in the Purſuit, whether this will excuſe him from 

ughter. 1 H. H. P. C. 490. See alſo 2 H. H. P. C. 83, 119. And in caſe 

Conſtable or Officer, ſee 2 H. H. P. C. 92, 93. If Felony be committed 

and another arreſt him not knowing the Truth, the Law is the fame as if 

v it, only he does it at his Peril. 2 H. H. P. C. 78. 


Lond Hale, Vol. 1. p. 416, 41 7, is of Opinion, that an Inquiſition taken before Page 68. N® [23] 


pvilege of ſe defendendo, if it could not otherwiſe be prevented; but if it 
he is guilty of Manſlaughter. 1 H. H. P. C. 485, 486. 


, no! having Lands, &c. of the Yearly Value of one hundred Pounds per 


ol » may keep a Gun, upon Pain of Forfeiture of ten Pounds; then ſuppoſing a 
* not qualified ſhoots at a Bird, and by Miſchance kills the By-ſtander, by 
2 ing of the Gun or by ſome other Accident, this according to Lord Hale, 
. _ only to Chance-medley. 1 H. H. P. C. 475, 476, 


s in Gaol, the Coroner ought to be ſent for to inquire after the manner of 

th. 1 II. H. P. C. 432. ſee B. 2. Cb. 9. Sect. 2 1. ; | 5 

 clocs not know the Beaſt uſed to hurt People, he is not to be puniſhed ; but Page 79. Ne [29] 
* be firs Nature, he is bound at his Peril to keep him up ſafe. 1 H. H. 

90, 431, 17. | 


Place ont of England, and dies in England, or Stricken or Poiſoned in Eng- 
d des an the Sea, or out of England; in either Caſe an Indiftment found by 
J the County in which ſuch Death, Stroke or Poiſoning, happened reſpectively, 
Yeaual at Law, againſt Principals and Acceſſaries, and all Courts ſhall pro- 
ebe Manner, and Offenders have the ſame Trial, &c. (Challenges for the 
= pied) as if the Stroke, Poiſoning and Death had happened in the County 
e Indiftment js found, | Th 


IE | Lord 


V E. P. C. 48. it is made a Quere, whether a Wife can be gullty of NI. Page 56.109 lis 


20 falls from his Horſe againſt! a Trunk, whereof he dies, the Horſe: is for- Page 67. Ne {20} 
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an kiling one who attempts to raviſh his Wife or his Daughter, is within Page 52. Ne L261 


— — 


de unlawful Act be only malum probibitum, as by the Stat. 33 H. 8. c. 6. Page 74. N [25] | 
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y impriſoning a Man fo ſtrictly that he dies; and therefore where any Page 78. No [28] . 


Geo. 2. c. 21. If any Perſon be feloniouſly Stricken, or Poi ſoned upon the Sea, Page 79. No (39) 
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Page 80, Ne zig | 


Page 86. N [32] 
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Page 93. No [33] 
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Page 93. No [34] 
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Paze 93. Ne [35] 


Page 94. No [36] 
Tage 96. No [37] 


Page 96. Ne [38] 


Page 97. No [39] 


Page 98. Ne [40] 


Child is not yet 4x rerum natura; nor can it be legally known, w 


aud every Perſon aiding or ateiting in fiealing, ripping, &c. or buying or na 


_ other Goods of like Value with the Monzy 


the Caſe put by Hale, H. P. C. p. 533. from Dalton ; if Bi flying from i 
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Lord Hale, H. P. C. 433. is of Opinion that the Caufing an Abcttic h 
a Woman a Potion, or ſtriking ogy 8 not Murder nor Manſlaughter, 
Whether it 
or not.z and he ſays it would not be Homicide, tho* ſuch Child were a 
1 yen and afterwards died of the Stroke given the Mother; for this; 
1 Ed. 3. 23. b. Fitz, Coron. 146. 4 * 
He who gives a Potion to deſtroy the Child, if it kills the Mother, x; 
Murder. 1 H. H. P. C. 429. | * 
If a Bailiff enter by the outer Door happening to be open, he m dre 
the inner Door, and killing him in this Caſe would be Murder. 1 N. MH p 
459. See how far Officers are juſtified in breaking open Doors, and on 
when the Perſons killing them are guilty of Murder. Bid. and 2 H N p ( 
and B. 2. Ch. 14. | F 
But in 1 H. H. P. C. g4. it is faid, this Rule by the Law of England is fit 
therefore if a Perſon being under Neceſſity for want of Victuals or Clothes fi 
ther Man's Goods, it is Felony, ; 
Stat. 4 Geo. 2. c. 32. Every Perſon who ſhall ſteal, rip, cut or break ui 
to ſteal, any Lead, — Bar, Iron Gate, Iron Paliſadoe, or Iron Rail fil 
Duwelling- Houſe or other Building, or fixed in any Garden, Court-Yard, Fam 
let belonging to any Building, ſball be guilly of | Felony, and tranſported far gan 


3. 


Lead, Iron, &c. knowing the ſame to be ſtolen, ſhall be ſubjef# to the ſame Par 

Stat. 2 Geo, 2, cap. 25. ſect. 3. If any Perſon fleal or tate by Robbery am i 
Orders or Tallies, iniitling amy otker Perſon to any Annuity or Share in am Pal 
tary Fund, or auy Exchequer Bills, Bank Notes, South-Sea Bonds, Eaſt- Ind 
Dividend Warrants of the Bank, South-Sea Company, Eaſt-India Company, ng 
Company, Bills of Exchange, Navy Bills or Debenturs, Goldſmiths Notes fir 
of Moncy, or other Bonds or Warrants, Bills or Promiſſory Notes for the I;a 
Money, being the Properly of auy other Perſon, notwithſtanding any of the ſuih 
lars are termed in Law a Choſe in Action, it ſtall be deemed Felony of thin 
ture, and with or without Benefit of Clergy, as if the Qfjender bad ſioln, 

þ an fuch Orders, &c. 

Sect. 5. No Attainder fox any Offence hereby made Felony foall work cum 
Blood, Loſs of Dower, or Diſberiſon of Heirs. | 

Sect. 6. This Ad ſhall continue for frve Years, 

Revived and made perpetual, 9 Geo. 2. cap. 18. ſe. 1. | 

Takers of Hawks Eggs are not guilty of Larceny, but are punifhable by 
Impriſonment upon the Sat. 11 H. 7. c. 17. and 31 H. 8. c. 12. 1 H. HP 
Stat. 7 Geo. 2. e. 2 1. ſect. 1. F any Perſon ſcall, with any offenſe Wi 
ſault, or jhall by Menaves or in @ violent Manner, demand any Money, Goods al 
from any Perſon, with an Intent to rob ſuch Perſon, every ſuch Offender ſtai | 
of Felony, and tranſported for Seven Years. | | 
Sect. 2. And if fuch Felon ſhall break Gaol, or eſcape, or retum from Tral 
to Great Britain or Ireland, before the Expiration of the ſaid Term, be ſha 
Felon, without Benefit of Clergy. Y 

But Quære whether the taking the Purſe or Hat, Cc. in the Preſence! 
the Face of the Perſon robbed, be neceſſary to make the Offence Robb) 


lets falls his Hat, and the Thief take it and carry it away? I ſuch I'm 
neceſſary, it ſeems very eaſy to elude the Law. | 4 

But if Words of Menace be not uſed till after a clandeſtine Taking, it dc 
ceny, as in the Caſe of Harman and Halfpenny, in 1 H. H. P. C. 534 5% 
Halfpenny going up a Bank to open a Gap, Harman flipt his Hand i 
Pocket and took his Purſe, and upon Halfpenny's. ſeeing. it in Hamm 
and demanding it again, Harman threatned him, if he ſpoke: of it, ad 
with the Purſe. This was ruled only Stealth, and the Offender had h 5 

In 2 H. I. P. C. 14, 15, it is ſaid that the Court of King's Bench nul dt 
concurrent Juriſdiction with the Admiralty, in Caſes of Felonies done tY 
Narrow Seas or Coaſts, tho” it were High Sea, becauſe within tlie Ki 
of England. But that this Juriſdiction of the Commom Law Courts, 
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been bpeciel Offer of che King and Council, 35 E4. 3. And "that fines 
1 Fs it does not Appear that the Courts of Common Law 'took Cognizance 

3 aa : 34:2 q the T h Seas. 5 | N 5 : 

3 mimitted upon » * Low \ Wann ** 4 * . W „ Sn oh 1 * * * N _ 1 
VVVCCCVVCCCCCVCCVCCVVCC ar 'oiber Perſon Jhull Poe 1014 N* [41 
7 de ith any Pirate, br Nall furniſh any Pirute "with Ammunition or Stores, ' © 


h with ſuch Den, or confederate br correſpond with any Pirate, 


* belonging i any Ship, who ſhall upon meeting am Merchant Ship upon the 


hard or defray am Part of Ber ober hall be pumjhed as Bir, ,, 
& 2. Every Ship fired but with Dyfign to trade with or ſupply any, Pirate, and | 
„ Gods put on boar fach Ship, ſhall be ipſo facto forfeited, one Moiety to the 
and the other to the Informer, to be recovered in the High Court of Admiralty, 
. z. All Perſons teclared Acceſſories by the 11 12 W. 3. are hereby declared 
I enders. ES 4 8 | 6 = 8 1 
F i Offenders corvieted bn this AB ſhall be excluded from the Benefit of Clergy. 
is Ack is made perpetual by 2 Ce. 2. 4 28, f, 7̃7 . 
e Word Nofapter is to be applied to all that follows, viz. frepit & intravit, fo Page 102. No [42] 
r the Breaking were in the Day-time, and the Entry by Night, or vice verſa, | 
Vil not be Burglary. But if the Breaking be bfie Night; with an Intent to en- 
commit Felony another Night, which is done accordingly, this ſeems to 
irglat y according to 1 „ e 551. 


— 


im, he was doubtful whether Creeping, down a Chimney were Burglary, till it 
d that ſome Bricks had been theteby looſened and thrown down into the 
if he ſhoot without the Houſe and the Btillet comes in, this ſeems to be no Page 103. N® [44] 
| to make Burglary. Quere 1 H. H. P. C. 555. 


H. H. P. C. 553. it is faid to be Burglary in both. Page 103. No [45] 


* * 


Burglary, tho none uſually lodge in the 8 h and the fitne Law ſeems o 
one break open à Cupbbard or Codinter fixed to the Houſe, Quære 1 H. H. 
556. but not a Cheft, becauſe it is ho Part of the Houſe, 151d. 554. but it is 
without Benefit of Clergy by Statutes, Se B. 2. Ch. 33. of Clergy, ſt. 64. 
Woman being a Man's Cohcubine is no Exception at this Day. 1 H. H. P. C. Page 108. No [ar] 
nd the Opinion! of Mr. Hnch, cited by Dolton, and by Stamford froth Britton, 
[can be no Rape if the Woman conceive, feeths to be no Law. 1 H. H. P. C. 


Divorce intended is certainty not 4 vinculo Matrimonii, for then without Page 111. Ne [48] 
Hof a Proviſo either Party might freely marry ; but it muſt be intended of 

re 4 Menſa & Thore, The Doubt in Cro. Car. 461. is whether a Divorce 

11:4 was within this Exception, becauſe it ſeemed rather to be à proviſional 

ion for the Wife's Safety and Maintenance, than a Divorte þ but it was never 

. 1 H. H. P. C. 694: e 1 
taken before a Judge is not Bail within this Statute till it be fled of page 114. Ne [49] 


, 
a4 
* 
= 
i 
' 


2 * * 


and if it be not filed, the acknowledging thereof in another's Name, makes 
—_ bat : Miſdemkanor only. T H. H. P. C. 696, | 
ne Act which has been Annbally paſt of late Years; intitled, An Ai for Page 117. Ne [50] 
| Mutining and Deſertion, qui for the better Payment of the Arniy and their 
By which Soldiers for th& Offences of Mutiny or Deſertion, Sc. are ſub- 
b Military Law, and: the Judgment of 4 Codit Martial. And by which 
© 5 Impowered to make Articles of War. a . 
0 12 Hun, Par. 2. c. TS. fe. 6. made Perpetual by 4 Geo. 1. c. 12. it is en- Page 118. No C51] 
bat if any Perſon ſpall niabe, or be alſiſting in making any Hole in a Ship, of 
i ay Pump belorging to any Ship in Diſtreſs, er ſpall be aiding or abetting to 
0% , ſeal! weilfully da any Thing tending td the _ Laß or Deſtrui7ion 
11 % Teen e. BY guilty of Felony Without Benefit ef Clergy, 
11 60. 1. c. 29. ſect. 6. 7 any Owner of, Captain,” Ma er, Officer or Mayiner, Page 118. No {523 
eig Ship, ſhall <2Ifully caſt atpay, bun, or otherwiſ# Deftroy' the Ship of whith 
be 


> 
a) 
it 


— — — — 


Matthew Hale, H. P. C. 552. fays that in an Arraigiment = Burglary be- Page 102. N® 43] 


f one break open a Stitly or Courtting-Hotife; ot SHop within the Houſe, Page 104. Ne [46] 
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be is Owner, or to which he. belongs, or procure the ſame to be done, with Intem * 
dice any Perſon that hath or ſhall underwrite any | Policy of Inſurance bern, 1 
Merchant that ſhall load Goods thereon; or any Owner of ſuch Ship, th, þ 7 
offending fall ſuffer as a Felon without Benefit of Clergy, "aj 
Page 119. N®[53) By 4 Geo. I. c. 11, ſect. 6. Perſons impriſoned for exporting Wool, - & . 
to plead, Judgment ſhall be entered againſt them by Default, and if they ju , 
Sum recovered againſt them, within three Months after Judgment, thy ky 
| tranſported as Felons; and if they return to Great Britain or Ireland befor j, 
piration of Seven Years, they ſhall ſuſſer as Felons without Benefit of Clergy, © 
This Act of the 13 & 14 Cer. 2. c. 22. is continued by the 6 Gy,,, 
ſect. 7. to the Firſt of September 1744, Sc. and the Clauſe in the 18 Cyr, 
et. 2. taking away the Benefit of Clergy from great and notorious This 
Spoil-Takers in the Counties of Northumberland and Cumberland, as alſo the 
in the 29 & 30 Car. 2. c. 2. ſect. 2 and 3. empowering the Juſtices of Peel 
ſaid Counties reſpectively, to take Security from the Perſons by them ey 
for the Preſervation of the ſaid Counties from Theft and Rapine, Ge. ae, 
revived and continued to the {aid Firſt of September 174444. 
No By the 5 Geo. 2. c. 30. ſe. 1. continued by the 9 Geo. 2. c. 18. until they 
Page 123. Ne [55] September 1743, and from thence to the End of the next Seſſions of Put 
the Time limited for Bankrupts to ſurrender themſelves is forty-two Day, f 
by ſect. 3. of the ſaid Stat. may be enlarged by the Chancellor, Lord Keys 
to any Time not exceeding fifty Days, to be computed from the End of 
forty-two Days; ſo as ſuch Order for enlarging. the Time be made a U 
Days before the Time ſuch Bankrupts were to ſurrender themſelves. And dz 
rupt not ſurrendering himſelf, and refuſing to make Diſcovery, or imbezilyj 
is to be adjudged a Felon without Benefit of Clergy. _. 
Page 124. Ne [56] Theſe Clauſes making it Felony without Benefit of Clergy, to forge E 
Bills, Stamps, Lottery Tickets or Orders, as alſo Annuity Orders, are ui 
peated or referred to in all Acts of Parliament directing the Iſſuing Exch 
Sc. See the 9 Geo. 1. c. 12, ſect. 4. relating to Annuity Orders made inn 
of that Act, and the Acts therein mentioned. ee 
Page 124. No [57] Stat. 6 Geo. I. c. 11. ſect. 30. F any Perſon ſhall forge, counterfeit n 
| Receipt, (of the South-Sea Company) Warrant, or Endorſement or Writing tha 
therein, or ſhall tender ſuch forged, &c. Receipt, &c. knowing the ſame to be fig, 
ſaid Company, or to any of their Officers, or ſhall offer to e of the jam, 
the ſame to be forged, and with Intent to defraud the ſaid Company, or any al 
ſon; ſuch Offender ſhall be adjudged a Felon without Benefit of Clergy. 
Page 124. Ne [58] Stat. 6 Geo. 1. C. 18. ſect. 13. If any Perſon ſhall forge or counterfeit tt 
| Seal of either of the Corporations for Aſſurance, or ſhall forge, counterfeit ad 
Policy, Bill, Bond or Obligation, under the Common Seal of either the [ant 
tions, or ſhall offer to diſpoſe of or pay away any ſuch forged Policy, Bill, ul 
ing the ſame to be ſuch, or ſhall demand the Money therein contained, or pretendul 
thereon, or any Part thereof, from ſuch Corporation or their Officers, with 
defraud, &c. every ſuch Offender ſhall be guilty of Felony, without Benefit of 04 
Stat. 8 Geo. 1. c. 22, ſect. 1. F any Perſon ſhall forge or counterfeit, u ji 
be forged, or knowingly and wilfully act or aſſiſt in the Forging any Letter «f * 
or other Authority to transfer, aſſign, &c. any Share, or Part of ſuch Satz 
in the capital Stocks of Bodies corporate eſtabliſhed by Afi of Parliament, u 
Annuities or Dividends, or ſhall forge the Name of any Proprietor, of an! 
titled to any Annuity or Dividend, or to any ſuch pretended Letter of Attornd 
fraudulently demand any Share in Stock transferred, or ſuch Annuity, Divide! 
thereof, to be received by Virtue of ſuch forged Letter of Attorney, or ſhall fag 
nate any Proprietor of the ſaid Shares, Aunnities and Dividends, and thertly| 
or endeavour to transfer the Stock, or receive the Money of ſuch Proprit 
ſuch Offender ſhall be adjudzed guilty of Felony, without Benefit of Cle. 
Page 124. Ne [60] Stat. 12 Geo. I, c. 32. lect. 9. F any Perſon ſhall forge, or procure tobe jf 
aſſiſt in forging the Name or Hand of the Accountant General of the Court of 
the Regiſter, the Clerk of the Report-Office, or any of the Caſhiers of the Burt 
land, 10 any Certificate, Report, &c. in Order to the Receiving any of 1. 
Effects of the Suitors of the Court of Chancery, or ſhall forge any C ertificat 
&c, made by ſuch Accountant Genera!, or any Bond under the Seal of the EA 
| 3 ; | 


Page 122. Ne [54] 


Page 124. Ne [59] 
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Jerſement or Aſſignment thereon, or on any Bond under the Seal of the 
4 2 or ſhall utter or publiſh any ſuch, knowing the ſame to be forged, 
E Intent to defraud, &c. every fuch Offender ſhall be guilty of Felony without 


7 hg ſtat. 2. c. 48. F any Perſon fhall maliciouſiy ſet vn Fire, or burn any Page 124. N* 6611 


1, or Copice, or any Part thereof, ſuch Perſon ſhall ſuffer as a Felon. 1 
eee 1 Jet 4. Where any Perſon taketh Money or 1 under pre- Page 124. Ne [62] 
4 thing am Perſon to ſtolen Goods, he ſhall (unleſs be apprebends the Felon; and 
zin to be brought 10 Trial, and gives Evidence againſt him) be puilty of Felony; and 
ne Penalties according 10 the Nature of the Felony committed in ſtealing ſuch 
as if be had ſoolen them himſelf. : OE * 

ocher Matters in this Statute, as alſo in 6 Geo. 1. c. 23. relating tb the 
rtation of Felons, ſee B. 2. Ch. 33. felt. 135, 136, &c. | = 

6 Geo. 1. c. 21. ſect. 34. 1f Officers of the Cuſtoms be forcibly hindred, beaten Page 124. N [63] 
"ted in the due Execution of their Office, by Perſons tumultuoufly aſſembled, and 
with Clnbs or other Weapons, to the Number of Eight or more, all Perſons ſo 
, beating, &c. with their Aſſiſtants, being convitted thereof, ſhall be tranſported 
Tom not exceeding Seven Tears, according to the Manner ſet forth in 4 Geo. 1. 
and Offenders returning 10 Great Britain or Ireland before the Expiration of their 
Jall ſuffer as Felons without Benefit of Clergy. | : WET 

6 Geo. 1. c. 23. ſect. 11. F any Perſou ſhall wilfully and malicibuſy aſſault Page 124. Ne [64] 
jon in the publick Streets or Highways, with Intent to tear, ſpoil, cut; burn 5 
, and ſball tear, ſpoil, &. the . Cloaths of ſuch Perſons, ſuch Offender ſhall be 
f Tm; and the Court, before whom he ſhall be tried, ſhall have Power to tranſ- 
ene b l aft ieh l Ban 5 

8 Geo. 1. c. 18. ſect. 6. *erſons who ſhall be found paſſmg (knowingly and page 124. Ne (6 
5 with any foreign Goods landed from any Ship, 2 Fog and P , F pets: 
Wc, in {cir Cuſtody, from any of the Coaſts of this Kingdom, or within the Space * 
Miles of any of the ſaid Coaſts, and ſhall be more than frve Perſons in Com- 

x ſtall carry any offenſrve Arms, or wear any Mak or other Diſguiſe, when paſ- 
þ ſuch Goods, or ſhall forcibly hinder or refift any of the Officers of the Cuſtoms 
ſe, in the Seizing any Sort of n Goods, ſhall be deemed and taken to be Runners 
pn Goods within the Meaning this Af ; and being convicted ſhall be adjudged 
and tranſported for Seven Tears; and ſuch Offenders; returning to Great Britain 
Ind before the Expiration of the ſaid Term, ſhall be puilty of Felony without Be- 
| Clergy. * MO r | | = | 
Act by 2 Geo. 2. c. 28. ef. 6, is continued to the 29th of September 1744, 


offenſroe Weapons, and having their Faces blacked, or being otherwiſe diſpuiſed, 
Hen, in any Foreſt, Chaſe, Paddock or Grounds incloſed, wherein Deer are uſual- 
or in any Warren or Place where Hares or Conies are uſually kept, or in any 
„ Heath, Common or Down ; or ſhall unlawfully and wilfully hunt, wound, 
real, any red or fallow Deer, or rob any Warren or Place where Conies or 
Fre aal kept ; or ſteal or take Fiſh out of any River or Pond; or if any 
full unlawfully and wilfully hunt, &c. any red or fallow Deer, kept in any 
gety's Foreſts or Chaſes incloſed with Fences, or in any Park, &c. mncloſed, 
peer are uſually kept, or ſhall unlawfully and maliciouſly break down the Head 
jo-pond, whereby the Fiſh ſhall be tot ; or ſhall unlawfully and maliciouſl kill, 
wund, any Cattle, or cut down or deſtroy any Trees planted in any Avenue 
"g 1 any Orchard, Garden or Plantation, for Ornament, Shelter or Profit; or 
re to any Houſe, Barn or rt or to any Hodel, Cock, Mow or Stack of 
new, Hay or Mood; or ſhall wilfully and malicioufly ſhoot at any Perſon in any 
ue or other Place; or ſhall knowingly ſend any Letter without a Name 
d lbereto, or figned with a fidtitious Name, demanding Money, Veniſon, or other valu- 
'$ or ſhall forcibly reſcue any Perſon, being lawfully in Cuſtody of an Officer or 
jm, for any of the ſaid Offences or if any Perſon ſhall by Gift or Promiſe 
url, procure any other to join him in any ſuch unlawful Af, every Perſon ſo 


q 5 convicted, ſhall be guilty of Felony, and ſhall ſuffer Death without Be- 


. 


— . — 


9 Geo. 1, cap. 22. ſect. 1. F any Perſons being armed with Swords, Fire Arms Page 124. Ne [66] 
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Notes and Additions to the Fnſt Bock. 


Sect. 4. Fam Perſon, ſhall be. charged with am af the ſaid Ou 
Faſtices of the, County. ae the Jame-coers... commran, — e 


Perſon on Oath by him ſubſcribed, fuch Fuſtices ſball certify fuch Infermatin h 


the Principal Secretaries of, State, wwho is to lay the ſame before bis Ny © 
cil, whereupon his Majeſty may make bis Order in Council, commanding fu «, 
to. ſurrender bimſelf within forty Days to the Fuſtices of the King*s Bench, g ,,* 
ſtice of Peace, to anſwer the Offences wherewith he ſhall find charged , uy, 
ſhall be printed in the nex London Gazette, and tranſmitted to the Sheriff 
ty where the Offence ſhall be committed, and ſhall within fix Days after jy1 
thereof be proclaimed by him or his Officers, between Ten in the Morning an . 
the Afternoon, in the Market-Places on the Market-Days of two Marie Jm 
County, near the Place where ſuch Offence was committed; and a Copy of jy 
ſhall be affixed in ſome publick Place in ſuch Market-Towns ; and if ſuch Ca 
not furrender ' purſuant to ſuch Order, he ſhall be deemed convicted and g 
Helen, and ſhall ſuffer Death without Benefit of Clergy ;, and the Court of King 
or the Fuſtices of Oyer and Terminer or Gaol-Delivery for the County why; 
fence is ſworn in ſuch Information to have been committed, upon producing ju 
in Council under the Seal of the Council, may. award Execution againſt ſu ( 

.as if he had been convitted in the ſaid Court, &c, 
Scct. 5. Every Perſon, who, after the Time appointed for the Surrender of g 
fon ſo charged, ſhall conceal, abet or ſuccour him, knowing Bim to be ſo. chay| 
guired to ſurrender, being convicted thereof, ſhall ſuffer Death as à Felon ajjg 
fit of Clergy, Continued by 10 Geo. 2. c. 32. till the firſt of September, 1 
Page 124. Ne [65] Stat. 9 Geo. 1. c. 28, ſect. 1. F any Perſon ſhall, within the Place e 
the Mint, or the pretended Limits thereof, wilfully obſtruct the ſerving or au 
any Writ, Warrant or legal Proceſs whatſagver, or ſhall aſſault of abu a 
ſerving ſuch Writ, &c. whereby ſuch Perſon ſhall receive bodily Hurt; 
Sect. 2. Or ſhall. oppoſe any Officer of Fuſtice or any Perſon aiding fu 
the Execution of any Writ, &c. or ſhall make Reſcous ef any Priſoner lan 
Writ, &c. or ſhall knowingly conceal any Priſoner ſo taken," or any Perſmuyq 
ſuch Priſoner, or ſhall be any ways atding in reſting. ſuch Officer, or in 
Priſoner, or ſhall exerciſe any unlawful Furiſcliction, or execute or join in uu 
pretended Rule for ſupporting any pretended. Ppivilege within the ſaid Plus 
theresf, or for oppoſing the due Execution of legal Proceſs , ſuch Offender ful 
of Felony, and tranſported as other Felons. 0 e e 
Sect. 3. And if any Perſon wearing any Vizard, Mast, or being olberuil 
ſhall within the ſaid Mint, or pretended Limits thereof, join in, aid or alu al 
Tumult there, or ſhall in any ſuch Diſguiſe oppoſe the Execution of any ln 
or aſſault and abuſe any Perſon | ſerving ſuch Proceſs; ſuch. Offender ſhall M 
Felony without Benefit of Clergy. And all Perſons aiding, abetting or con 
diſguiſed Perſon, ſhall be guilty of Felony and tranſported. © © 
Sect. 14. F any Perſon ſo reſiding, or pretending to refide in the ſaid Mut, 
Jure himſelf in any of the Matters in this Af mentioned, he ſball be guilt 
without Benefit of Clergy, I nk hs ee A OY 
Page 124. Ne [68] Stat. 12 Geo. I. c. 34. ſect. 6, If any Perſon fhall aſſault or abuſe any Mi 
comber or Maſter Weaver, or other Perſon concerned in the Woollen Manual 
ſuch Maſter, &c. ſhall receive any bodily Hurt, for not complying with tbe ill 
Orainances, &c. in the Statute mentioned; or if any Perfon ſhall knowing) 
Writing or Meſſage, threatning Harm to ſuch Maſter Woolromber, &c. or to 
any of their Houſes, Trees or Cattle, for not complying with the Demands er i 
their Workmen, or for not complying with fuch illegal By- Laws ; every ſuch Of 
guilty of Felony and tranſported, | W 0190 IE TY 
Sect. 7. F any Perſon ſhall break into any Houſe or Shop, with Ini 
deſtroy any Serge, or other Woollen Goods, in the Loom, or any Tools enn 
Making thereof, or ſal! wilfully and malicioufly deſtroy any fuch Serges, bc. 1 
or on the Rack, or deſtroy any Rack, on which ſuch Serges, 8c. are dried ; } 
any Tools uſed in the Making ſuch Serges, &c. without the Conſent of the Om 
Juch Offender ſhall be guilty of Felony without Benefit of Clergy. 
Sect. 8. The like Penalties to be extended to Combers of Kerſey and Wal, 
Wwork-knitiers and Weavers, and to Makers of Stockings. 


0 
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Notes and Additions to the Firſt Book. 


' 1. c. 36. ſect. 3. Perſons wilfully and malicioufly burning, blowing up, Page 124. No [69 
* 3 We an from Fulham 7o Putney, or any Part — yt b 
6 „ / do, or without Authority taking away any Works thereto belonging, or 

une the ſame 10 be done, whereby the ſaid Works may be damaged; fuch Offenders 

* udged Felons without Benefit of Clergy, | W 

4 T_ 2. Seſſ. 2. c. 19. ſect. 1. 1f any: Perſon ſhall break down any Turnpike, Page 124. No [70] 
A ſcall be ſent 16 Gaol cr to the Hauſe of Correction for | three Months, and be whipt 


4 > Aud convicted of a ſecond Offence ſhall be adjudged a Felon and tranſported 
A 15 is continued by 5 Geo. 2. 0. 33. for five Years, which further enacts, That any 
r malicioufly deft raving any Turnpike, &c. ſtall for the firſt Offence be guilty of Felony 
anſrorted for ſeven Years, and returning from Tranſportation before the Expiration 
% Term, ſhall be guilty of Felony without Benefit of Clergy. Both theſe Acts are con- 
by 8 Geo. 2. C. 20. for five Years. See the Act in NC [74.] IV 
4 Geo. 2. c. 16, ſect. 1. Any Perſon who ſhall felonioufly take or fteal, or ſhall Page 124. No yi) 
any other Perſon to fteal from any Whitening or Bleaching Croft, Field, &c. or 0 
wy Building made Uj? of by any Whither, &c. for whitening Linen, Fuſtian or 
Cloth, or any Thread, Yarn, &c. to the Value of ten Shillings, or (hall buy or re- 
any ſuch Goods, knowing them to be feolen, ſhall be guilty of Felony without Benefit of 
ne the Court, before whom the Convitiion ſhall be, ſhall think it reaſonable upon 
am ances of the Caſe that the Offender, inſtead of ſuffering Death, ſhould be tran/- 
in cobich Caſe the Offender ſhall be tranſported for ſeven Years, in the Manner 
hy 4 Geo. 1. c. 11. and 6. , 6.2312 aha nh uh net 4 
2. Offenders refuſing to be tranſported, or breaking priſon, eſcaping, or returning 
the Term expired, ſpall ſuffer Death. R N | 
4 Geo, 2. c. 18. ſect. 1. IF any Perſon ſhall within Great Britain or Ireland, er Page 124 Ne [72] 
er of his Majeſty's Domintons, or without, falſely make, forge, or counterfeit, or 
7 be falſely made, &c. or knowingly affiſt in falſe making, &c. any Paſs for any 
mon!) called a Mediterranean Pals, or ſhall counterfeit the Seal of the Admiralty 
or the Hand of the Lord High Admiral, or of any Commiſſioner for executing the 
Lord High Admiral, io any ſuch Paſs or ſpall alter or. 22 any true Paſs 
be Lord Admiral or Commiſſioners, &c. or ſhall uiter and publiſh as true any 
ſe, forged, &c. Paſs, knowmg the ſame to be ſuch ; every ſuch Offender ſhall ſuffer 
elon without Benefit of Cleux. A 28.1 FP 
2, Such Offences committed any Where out of the Realm may be tried in any 
of Great Britain. | | ENT I SO rt 
b Geo. 2. c. 37. ſect. 5. F any Perſon ſhall maliciouſly break or cut down Page 124. Ne [73] 
Ik of airy River, or any Sea Bank, whereby any Lands ſhall be gverflowed or 
p, every Perſon ſo Offending ſhall be guilty of Felony without Benefit of Clergy. 
6. Haun Perſon ſhall maliciouſly cut any Hop-binds growing on Poles in any 
[ ion of Hops ;; every Perſon ſo offending ſhall be guilty of Felony without Bengfit of 


1 Geo, 2,7. 32. Theſe Clauſes are to be in force till the Furſt of September 


8 Geo, 2. C. 20. Any Perſon who ſhall maliciouſiy deſtray any Turnpike-Gate, Page 3 Ne [74] 
ail, We all, C bain or other Fence ſet up, or to be ſet up, to prevent Paſſengers fromm | 
hy without paying Toll, directed to be paid by AF of Parliament, or any Loct, 


Floodpate, cr other Works erected on any Navigable River by Authority of Parlia- 
Ir foall forcibly reſcue any Perſon lawfully in Cuſtody for ſuch Offence ; ſuch Offender 
gully of Felony without Benefit of Clergy. 


der on this Act not to work Corruption of Blood, Loſs of Dower or For- 


— 


E. together with the 1 Geo. 2. fat. 2. c. 19. and 5 Geo, 2. c. 33. are to 
ud hive Years, from the 15th of May 1735, and from thence to the End of 
next Seſſion. of Parliament. | „ Sorngbor 


| 1 Geo. 2. c. 29. ſect. 5. Any Perſon wilfully and maliciouſly deſtroying the Bridge Page 124. Ne [753 
1 * Weſtm inſter to the oppoſite Shore, or any Part thereof, or attempting jo to 
1 . out Authority from the Commiſſioners, removing or taking away any Works 
| 10 'ng, whereby the ſaid Bridge may be damaged, or in any wiſe direfing or 
8 tne ſame to be dene, fhall ſuffer as a Felon without Benefit of Clergy. : 
| tat, 
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Page 124. N*[77] Stat, 10 Geo. 2. c. 31. fect. 8. F any greater Number of Perſons ſhall bt f 


Page 124. N*®[78] 


Notes and Additions to the Firſt Book. 
Stat. 9 Geo. 2. c. 35. ſect. 1. All Perſons having incurred any Penaly jy y, 
deſtine running of Goods, &c. before the 27th of April 1736, or for rent, bus 
&c. any Officer in the due Execution of his Duty, ſhall be indemniſied, &c, © * 
Sect. 7. Provided that if any Perſon, who hath been ghilty of any Offence before nos 
ed, for which he is liable to be tranſported as a Felon, ſhall take the Benefit of th 
and ſtall afterwards be guilty of the like Offence, then every ſuch Perſon being ami 
the ſaid Offence. hereafter to be committed, and upon Proof made that ſuch Perſm jy 
mitted any of the ſame Offences before the making of this Aft, and bad taken jy 1, 
thereof for his Diſcharge, ſhall be guilty of Felony without Benefit of C ergy, 
Sect. 10. All Perſons (to the Number of Three or more, armed with Fire Aryy 
offenſtve Arms) upon Convittion of their being aſſembled and armed, in order to þ; 
in the Clandeſtine running of prohibited or uncuſtomed Goods, ſhall be adjudeed wg 
Felony, and tranſported for ſeven Tears; and if ſuch Offenders return into Great jig 
Ireland before the Expiration of the ſaid Term, they ſhall ſuffer as Felons with) 
of Clergy. | | RE 
Scl. 1 3. All Perſons who, to the Number of Two or more in Company, ſhall i 
paſſing within fre Miles from the Sea Coaſt, or from any Navigable River, with aul 
Cart, or Carriage, whereon there ſhall be laden more than ſix Pounds of Tea, or yu 
other Spirits exceeding the Quantity of frve Gallons, not having paid the Duties bj 
charged thereon, and not having a Permit for the ſame, or any other foreign Cf 
Value of Thirty Pounds Sterling, landed from any Ship, without due "Entry and} 
of Duties, and ſhall carry any offenſfve Arms, or wear any Mast or Diſguiſe, win) 
with ſuch Goods; or ſhall forcibly aſſault or refiſt any of the Officers of the (ily 
Exciſe in the Seiſing any run Goods, or other Execution of their Office, ſtall l. 
Runners of foreign Goods within the Intent and Meaning of the 8 Geo. 1. c. 18, alf 
ſuch Offender ſhall be guilty of Felony, and tranſported for ſeven Tears; and ſuc 
returning io Great Britain or Ireland, before the Expiration of the ſaid Term, ji 
as a Felon without Benefit of Clergy. e 
Sect. 28. F any Officer of the Cuſtoms or Exciſe being on board any Shi, lu 
Veſſel, within the Limits of any of the Ports of this Kingdom, be forcibly bind n 
ed or beaten, in the due Execution of his Office, by any Perſon whatſoever, all Þn\ 
forcibly hindering, &c. and all ſuch as ſhall act in their Aſſiſtance, ſhall be traum 
a Term not exceeding ſeven Years ; and if ſuch Offenders ſhall return before th ly 
tion of their ſaid Term, they ſhall ſuffer as Felons without Benefit of Clergy. 


to or carried in any Tilt-Boat, Row- Barge, Ferry-Boat, or other Boat or Mum 
are reſpectively allowed to be carried by this Af, and any Paſſenger ſhall then bel 
every Perſon who ſhall work or navigate ſuch Tilt-Boat, Row-Barge; &. 
therein, and being thereof convifted, ſhall be guilty of Felony, and tranſpil 
Felon. | 
Stat. 10 Geo. 2. c. 32. ſect. 4. All the Proviſions made in the 9 Geo. 1. c 
bringing Offenders againſt the ſaid Act to Fuſtice, and the Perſons who ſal 
abet or ſuccour ſuch Offenders, &c. ſhall, during the Continuance of the ſail 
tend to all Offences by unlawfully or maliciouſly breaking or cutting down ht 
any River or Sea-Bank, or by unlawfully and maliciouſly cutting Hop-Binds, 
fully and maliciquſly ſetting on fire any Delph of Coal. | | 
| Sect. 6. If any Perſon ſhall maliciouſly ſet on fire, or cauſe to be ſet on firt, 
Pit, or Delph of Coal or cannel Coal, every Perſon ſo offending ſhall be guilh 1) 
without Benefit of Clergy. FE UNE | | 
Sect. 7. If any Perſon hereafter convicted of courfing, hunting, taking in 00 
ling, wounding or taking away, any red or fallow Deer, in any open or uninl 
or Chaſe where Deer are uſually kept, (for which by the 3 & 4 W. & M 
he is only liable to pecuniary Penalties, and not puniſhable by 9 Geo. I. C. 22, 
during the Continuance of the 9 Geo. 1. c. 22. be guilty of a ſecond Offent 
Nature, ſuch Offender ſhall be tranſported for ſeven Tears; and ſuch Offend i 
70 Great Britain or Ireland within the ſaid ſeven Years ſhall be guilty of Fig 
Benefit of Clergy. | PS 
Sect. 9. F any Perſons armed with Fire Arms or other offenſtue Weapons ſu 
the Continuance of the ſaid g Geo. 1. c. 22. come into any Foreſt, Chaſe # 
wherein Deer are uſually kept (be the ſame incloſed or not incloſed) with an Inte 
take in Toils, &c. any Deer, and ſpall there beat, or wound, any Keeper, Kc. if 


4 
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. every ſuch Offender ſhall be tranſported for ſeven Years, and ſuch Of- 
of 1 fer ſaid Term, ſtall ſuffer as a Felon Teh Benefit of 8825 
Us: Geo. 2. c. 22. ſect. 1, If any Perſon ſhall wilfully and malicicuſly beat, Page 124. No [79] 
N uſe any Violence to any Perſon, with Intent to hinder him from buying of any 
1 5 or ſhall ſtop or ſeiſe any Waggon or other Carriage, or Horſe loaded with 

r Newer, Meal, Malt or other Grain, on the Way from any City, Market-Town or 
' 11 maliciouſly break or deſtroy the ſame or Part thereof, or the Harneſs of the 
yrt, and : | 

wing the ſame, Or ſhall take of, kill or wound any of ſuch Horſes, or beat or 
e Drivers of ſuch Waggon, &cc. fo loaged, in order to ſtop the ſume; or ſkull ſcatter 
heat, dec. or ſpall take or damage the ſame or any Part thereof ; every ſuch Offender 
-nt to Gaol or the Houſe of Correction for any Time not exceeding three Months, 
han one Month, and fall be once publickly whipt. | Y 
7. And if any Perſon ſo convicted ſhall commit any of the ſaid Offences a ſecond 

r if am Perſon ſhall maliciouſly throw down or deſtroy any Storehouſe or Granary, 
Phe, where Corn ſhall be kept in Order to be exported ; or ſtall enter any ſuch 
uſe, Kc. and carry away any Corn, &c. or ſhall throw abroad or ſpoil the ſame ; 
ll nter am Ship, or Veſſel, and carry away, throw out or ſpoil any Grain intended 
ration; every ſuch Offender ſhall be guilty of Felony and tranſperted for ſeven Years, 
ch Offender 2 before the Expiration of the ſeven Years ſhall ſuffer as a Felon 
1 Ef, c. 26. ſect. 2. If any Perſons to the Number of five or more, ſhall" in Page 124. No [80] 
aus and riotous Manner aſſemble themſelves to reſcue any Offender againſt the | 
2. for laying a Duty on Retailers of Spirituous Liquors, Sc. or to afſault, 
wr wound any Perſon who ſhall give any Information or Evidence againſt, ſeiſe, or 
o Fuſtice any Perſon offending againſt the ſaid Act; then all Perſons ſo aſſembling them- 
and their Aiders and Abettors, ſhall be adjudged guilty of Felony, and maybe tranſport- 
be Courts before whom they ſhall be convicted for ſeven Years, upon the like Terms as 
:ffed by 4 Geo. I. c. 11 and 6 Geo. 1. c. 23. 
on the Commiſſion of Felony, looking on without uſing any Means to take the Page 125. No [811 
is puniſhable as Miſpriſion of Felony. 1 H. H. P. C. 431, 448, 449, 533. 
. „, ö.. U.-142 087%: | : 
2 Geo, 2. c. 24. for preventing Bribery and Corruption in the Election of Mem- Page 170. Ne [82] 
Parliament, it is enacted, That every Elector ſhall take an Oath, if demanded, that 
not received any Reward, Promiſe, &c. for his Vote, which Oath the preſiding Officer 
dminiſter under the Penalty of 501. And the returning Officer admitting an Elec- 
pull, before taking he demanded Oath, forfeits 100 l. Alſo it is enacted, Thot the re- 

Offcer ſhall immediately after Reading the Writ take an Oath that he has received no 
a, &c. for making à Return. And the returning Officer or Eleftors convicted of 
y frail ſuffer all tbe legal Penalties of Perjury, and be incapable of voting at any 
I for Members of Parliament ; and Pcrſons having or claiming to have a Vote, 
ng any Reward to vote or to forbear voting, forfeit 5001. and ſhall be diſabled frem 
at any Election of Members of Parliament, and ſhall alſo be diſabled to hold any Of 
Vonchiſe, to which they are, or may afterwards be entitled, as if they were naturally 
And every Officer, to whom the Execution of any Writ for electing Members of Par- 
dhe belong, for every wilful Offence againſt this All ſhall forfeit 501. 
9 G00. 2. c. 35. ſect. 24. If any Perſon ſhall offer any Bribe io any Officer of the 
s or Exciſe, to do any Att whereby his Majeſty might be defrauded in bis ſaid Re- 

every Perſon ſhall for every ſuch Offence, forfeit 50 l. | — 
2 Geo. 2. c. 25. ſect. 2. Any Perſon guilty of wilful Perjury or Subornalion Page 182. Ne [83] 
ery may (befides the Puniſhment already inflifted by Law for ſuch Crimes) be ſent to | 
be of Correction, or be tranſported for a Term not exceeding ſeven Years; and if 
% committed or tranſported ſhall voluntarily eſcape or break Priſon, or return 

al gor tation before the Expiration of bis Term, ſuch Perſon ſhall ſuffer as a Felou 

benefit of Clergy. | | 
co. 2. c. 26. ſect. 18. If any Priſoner or other Perſon enabled to take the Be- Page 182. Ne [84] + 
a Aa (for the Relief of Inſolvent Debtors) ſhall be convifted of wilful Perjury, 
lle Matters in this At mentioned; be ſhall ſuffer as a Felon without Benefit of 


* Geo. 2. c. 2 5. ſect. 1. F any Perſon ſhall forge or procure to be forged, or aſſiſt Page 187. No [85] 
bs «ry Deed, Will, Teſtament, Bond, Writing obligatory, Bill of Exchange, 
4 B Pro. 
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Notes and Additions to the Firſt Book, 
Promiſſory Note for Payment. of Money, Indorſement or Aſſignment of any Bil fs | 
or Promiſſory Note for Payment of Money, or any. Acquittance, or Recein fr 
Goods; or ſhall utter or publiſh as. true any forged Deed, Will, &c. Knowing iy 
be forged, with an Intent to defraud any Perſon z every ſuch Offender ſball he uh 1 
lony: neitheut Benefit of E ff ds 
Page 187. No [86] - Stat. 7 Geo. 2. c. 22. 1f any Perſon ſhall falſely make, alter or forge, or Procure ty 
ly made, altered, &c. or aſſt. in falſely making, &c. any Acceptance of any Bil 
change, or the Number or principal Sum of any accountable Receipt for any Ny, 0 
other Security for Payment of Money, or any Warrant or Order for Paymentof Mag k 
very of Goods, or ſhall utter or publiſh any ſuch falſe Acceptance, Bill, Receipt, &c. ui 
to defraud any Perſon; every ſuch Offender ſhall ſuffer as a Felon without Bengt il 
Stat. 5 Geo. 1. c. 12. ſect. 1. No Waggon travelling for Hire ſhall by tom 
more than fix Horſes, and no ſuch Cart with more than three, on Pain of forfeit 
Horſes above fix in a Waggon, and three in a Cart, with all the Accoutrement, 11 
ye of him who ſhall ſeiſe the ſame. Wks 5 
Sect. 2. Aud the Perſon who ſhall make ſuch Seiſure ſhall deliver the Things þ 
into the Cuſtody of the Conſtable, or other pariſh Officer of the ſame or adjacent 
Pariſh, (who are hereby required ſafely to keep the ſame) till the Perſon who mat: j 
ſtreſs ſhall make Proof upon Oath before ſome Fuſtice of the Peace of the Offene un 
and the ſaid Fuſtice is hereby required to iſſue his Precept to the ſaid Officer td 
Things ſo forfeited to the Party who ſeiſed the ſame for his ſole Uſe, paying ſuch ny 
Charge for the keeping, &c. as the ſaid Juſtice ſhall allow. 
Sect. 3. No ſuch travelling Waggon, having the Wheels bound with Streaks, 
a leſs Breadth than two Inches and a half, when worn, or being ſet on withnk 
1 Nails, ſhall be drawn with more than three Horſes, on Pain of forfeit 
_ WE. | | 
I Sect. 4. And if any Perſon ſhall hinder or attempt to hinder the Seiſing, tn 
1 away any Seiſure, for any Forfeiture in this Act, or ſhall reſcue the ſame, or uſe al 
„ to the Perſon making ſuch Seiſure, ſuch Perſon ſhall upon Proof, made by Oath befm 
„ of the Peace for the County wherein ſuch Offence is done, be committed to i 
5 Gaol for three Months without Bail, and ſhall forfeit ten Pounds to be levied by M 
Sect. 5. Provided nothing in this Act ſhall extend to ſuch Waggons, Carin 
as ſhall be employed about Husbandry, or in carrying of Cheeſe, Butter, Hay, Sn 
unthraſhed, Coals, Chalk, or any one Tree or Piece of Timber, or any one Sin 
of Marble, Carravans, and the covered Carriages of Noblemen and Gentle, 
own private Uſe, or ſuch Timber, Ammunition or Artillery as ſhall be for the N 
his Majeſty, his Heirs and Succeſſors. | =: 
Page 220. Ne [88] On this Subject of Highways, ſee alſo the Stat. 1 Geo. 1. c. 52. for mi 
ge 320. Ne C88 Laws for repairing the Highways more effectual. Stat. 6 Geo. 1. c. 6. for f 
3 the Carriage of exceſſive Loads of Meal, Malt, Bricks and Coal within ten 
London and Weſtminſter. Stat. 7 Geo. 2. c. 9. to oblige Poſſeſſors of Lands f. 
keep low ſuch Hedges as are adjoining to the Highways. Stat. 9 Gee. 2. 


explaining and amending the Clauſe in 1 Geo. 1. ſtat. 2. c. 52. relating o & 

page 230. Ne [89] By 2 Geb. 2. c. 28. ect. 11. it is enacted, That no Licence ſpall be gm 
Perſon to keep a common Inn or Alehouſe, or to retail Brandy, &c. but d 
Meeting of the Fuſtices of Peace, acting in the Diviſion where the ſaid Punt 


be holden for that Purpoſe. 


Page 216. No [87] 
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Alphabetical Index 


of the principal Matters 


contained in this Book. 


Abjurati on⸗Oath. 


E Form of it, Chapter 24. Section 7, &c, 
The Reaſons for ordaining it, ch. 24. ſect. 6. 


Aboztion, 
+ Caſes the Cauſing of it ſhall amount to 
ch. 31. ſect. 16. 


Abſence, See Church. 
Acceſſary. 


Mur- 


EN eee Acceſſaries, or Principals in Pe- 
reaſon, ch. 32. ſect. 6. 1 

at Manner Acceſſaries to Petit Treaſon ſhall 
med, ch. 32. ſect. 5, ©. 
Wall be ſaid to be an Acceſſary to a forcible 
rage, ch. 42. ſet. 5, 6. 


Actors, ch. 31. ſect. 31 and 50. ch. 32. ſect. 


4. ſect. 22. 


Felony at Common Law, ch. 32. ſect. 6. 
8. {&. 18. ch. 40. ſect. 4. | | 
a Husband or Wife may be Acceſſary to 


fence of the Acceſſary cannot be greater than 
f the Principal, ch. 32. ſect. 6. 


ipal Offender, ch. 1. ſet. 7. | 
Feſſaries before to Manſlaughter, ch. 30. ſect. 2. 


orn, ch. 31. ſect. 17. | 


7 be conſtrued to be Acceſſaries to Piracy, ch. 
ect.. | | | | 


hall be conſtrued Keraflaries to a 
ch. 42, ſect. 5, 6. | 


Accounts, 


reyors of the Highways, ch. 76. ſect. 46. 


* of Taxes for the Repairs of Bridges, ch. 
ett, 9. 


| Action on the Caſe, 
it lies for a Nuſance, ch. 75. ſect. 1, 8. ch. 


ſect. 1, | 


wanfſt an Inn-keeper, ch. 78. ſect. 2. 
for a malicious Proſecution, ch. 72. ſect. 2. 


Admiralty. 
Premunire to ſue there, ch. 


Kü. 19. ſect. 18. See 


efſaries in High Treaſon, ch. 17. ſect. 39. ch. 


who 2&ually accompany another in the Execu- 
of an unlawful Act, as much Principals as the 


35. ſect. 7. ch. 38. ſect. 8, 9. ch. 41. ſect. 6. 


{hall be the like Conſtruction- in Relation to 
aries to a Felony by Statute, as to Acceſſaries 


nother, ch, I. ſect. 9, 10, 11. See Coverture. | fables. 


citer of a Madman to commit a Crime is a 


one may be Acceſſary to the Murder of a Child 


forcible Mar- 


Ad quod damnum, 
Where neceſſary, ch. 76. ſect. 3. 5 
Appeals from an Inqueſt on it, ch. 76. ſect. 34. 


| Advice. ry 
Where it may amount to Maintenance, ch. 83. ſect. . 


Criminal to adviſe a Priſoner to ſtand mute, ch, 22 
ſect. 1 5. | 


Atfraps. 

Affrays muſt be to the Terror of the People, and afe 
inquirable in the Court Leet, ch. 63. ſect. 1. 

No Words amount to an Affray, ch. 63. ſect. 2. | 

Yet for threatning Words one may be bound to the 
Peace, ch. 63. ſect. 2. 


| Alfo a bare Challenge to fight is a high Offence, ch, 
63. ſect. 3 and 21. 


B. 


| Any private Perſon may lawfully ſuppreſs an Affray, 


and juſtify the Damage unavoidably done to the Af- 
frayer, eſpecially if any one be dangerouſly wounded 
in the Affray, ch. 63. ſect. 11, 12. | 


C. | 


How by Con- A Conſtable is bound to ſuppreſs an Af- 
fray, and to command the Aſſiſtance 
of all others, ch. 63. ſe. 13. | 
Alſo he may either carry Affrayers and Threateners of 
Perſonal Hurt before a Juſtice, or impriſon them 
till the Heat be ever, but no longer, unleſs they re- 
fuſe to find Sureties of the Peace, ch. 63. ſect. 14. 
Neither hath he leſs Power where he himſelf is a Suf- 
ferer from an Affray, ch. 63. ſect. 15. 
Alſo he may break open Doors to preſerve the Peace, or 
do take an Affrayer on freſh Suit, ch. 6. ſet. 16. 
But he cannot arreſt one for an Affray out of his View 
without a Warrant, unleſs it tended to Felony; yet 
he may carry thoſe who were arreſted by thoſe who 
were preſent, before a Juſtice, ch. 63. ſect. 17. 


D, 


Hero by Ju- A Juſtice can by his Warrant only make 
ſlices of Peace. an Arreſt for an Affray, out of his 
View, ch. 63. ſect. 18. 
He may bail one, who has dangerouſly wounded another, 
but ought to uſe great Caution, ch. 63. ſe. 19. 


E. h 
Affrays in general are puniſhable by Fine How puni/h- 
and Impriſonment, ch. 63. ſect. 20. able. 
But thoſe are moſt highly aggravated which | 
proceed to a Duel, (ch. 63. ſect. 21.) or are committed 
againſt Officers of Juſtice, (ch. 63. ſect. 22.) or in 4 
Court, 
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Hi to the Firſt Book. 


Court, or Church, or Church-yard, ch. 63. ſect. | 
2 

By " par a Layman may be ſuſpended from entering 
into a Church, and a Clerk from his Office, for 
barely quarrelling by Words in a Church, Sc. ch. 
63. ſect. 2 24. 

And all who ſtrike ſhall be ipſo fads excommunicate, 
(ch. 63. ſet. 25.) and thoſe who ſtrike with, or draw 
a "Wikia there, ſhall loſe one of their Ears, Sc. ch. 
63. ſect. 26. 

Yet it hath been holden, That every ſuch Excommuni- 
cation ought to appear judicially (ch. 63. ſect. 
27.) and that thoſe, who whip wanton Boys, or pull 
of irreverent Perſons Hats, are not within the Sta- 
tute, ch. 63, ſect. 29. 


| 
It is ſaid, That /n Aſſault Demeſne i is no Plea in this 


Caſe, ch. 63. ſect. 28. 


Alſo by Statute the malicious Diſturbers of lawful 


Preachers, or of Miniſters celebrating Divine Service, 
authorized by the King, ſhall be committed for three 
Months, &c. ch. 63. ſect. 30. 
And the preſent nee Prayer is within this Statute, 
6 fect. 
Alſo by Statute i Diſturbers of tolerated Con- 
venticles forfeit 20 J. Sc. ch. 63. ſect. 32. 
See Armour, Allaults, Wattecies, and Su. ety of 
Peace, 


Agnus Dei. 


The Penalty of them 1 into the Realm, ch. 19. 
ſect. 24, 25. 


Aiding and All ſting. 


How far neceſſary to be found in an Inditment of High 
Treaſon, ch. 17. fect. 26. 


Alehouſes. 


May be ſuppreſſed by two Juſtices, ch. 78. fed. 9. 
And can't be licenced again but in Seſſions, ch. 78. ſect. . 
Shall be kept by none without Licence of two Juſtices, 
one Quorum, and Recognizance for the keeping gocd 
Order, (ch. 78. ſcct. 11.) which Recognizance muſt 
be certified to the Quarter-Seſſions, (ch. 78, ſect. 12.) 
and ſhall be proceeded upon there, ch. 78. ſc. 12. 
Alchouſe-keepers unlicenced ſhall be committed by two 
Juſtices, one Quorum, for three Days, and till they 
give Surety to ſell. Ale no more, (ch. 78. ſect. 14) 
and ſhall be convicted by a Certificate of the Recog- 
nizance and Offence to Seſſions, and fined 20 5, ch. 


78. ſect. 15. 


Alſo they may be convicted by one Juſtice on View, 


or by two Witneſies, and forfeit 20 s. to the Poor; 
and for the ſecond Offence, {hall be ſent to the. Houſe 
of Correction, ch. 78. ſect. 16. 

Alehouſe- xcepers ſuftering Perſons to fit tippling, except 
Travellers. and Workmen at Dinner- -time, forfeit 
10s, to be levied by Diſtreſs, &c, and may be con- 
victed by one Juſtice, ch. 78. ſect. 17, 18. 

Offenders in this Kind in the Univerſities are to be 
puniſhed by the Officers thereof, ch. 78. ſect. 19, 21. 

Drunkards forfeit 5 5. (ch. 78. ſect, 21.) Tipplers in an 
Alehouſe, 35. 4 d. ch. 78. ſect. 21. 

Alſo all Conſtables and Church-wardens ſhall be charg- 
ed to preſent theſe Offences, ch. 78. ſect. 22. 

Alehouſe-keepers convict of Drunkenneſs or ſuffering 
Tippling, ſhall not be licenced again in three Years, 
ch. 78. ſect. 25, See Inns. 

* 2 


ſure, and all Peace-Officers, Ec. are hounl 


- * ..".* —_ 

How far capable of being guilty of High Tre 
I7. ſect. 55 6, T 8 Treafy, 

May freely import Victuals, Cc. ch. 80. ka, « 


Amerciament, 


Of a Vill, A the Eſcape of a Murderer, 
221 CJ. M. 


ch. 2 4 


Apothecary, 
No Recuſant ought to be an Apothecary, ch. 10 10 


To Seſſions from an Order relatin to Hi 
76. ſet. 82, "7", 

T'o Afſfizes for an Order enn the Enky 
of Highways, ch. 76. ſect. 33. 

Where an Appeal to a higher Spiritual Somit 
ly Remedy, ch. 2. ſect. 9. 


* from an Inqueſt in Ad qued demmum d 
ſe 


In what 8 an A of Murder may bel 
ch. 31. ſect. 13, 14. 

Appealing to Rome from the King's Court, Pres 
ch. 19. ſect. 155 20. 


= de ab” 1 
Lawful to engroſs atk; ch, 80. ſect. 17, 


archbichep. 70 
His Power in Relation to Hereſy, ch. 2, 0 5 
Pemunire. 


Armcur. 


By Statute, thoſe, who ride armed ſhall i 
Armour, and be impriſoned during the Kin 


this executed, ch. 63. ſect. 4. ch. 6g. kt; 
And it is faid, that all fuch Officers may yn 
View or by Inqueſt,and ought to certify tharl 
ings, if by Writ, into Chancery, if witha 
the Exchequer, ch. 63. ſect. 55 6.7. 
All publick Wearing of Armour is within l 
unleſs it be uſed for the Defence of 2 tt 
for the Suppreſſing of Rebels, &c. or w. 
the Terror of the People, ch. 63. fert 


/ 


Aims, 
Who are reſtrained from wearing them. See f 


Arreſt, See Affrays, B, C, D. Boni 


65. 


Arſon. 


Is the malicious Burning of any Houle, or - 
Corn, or Stack of Corn, whereof the 
neither ſeized nor poſſeſſed, ch. 39. ſeit. U 


Allault. 


What ſhall be ſaid to be an Aſlault, and how | 
from Battery, ch. 62. ſect. I. 


In what Caſes it may be juſtified, ch, 61. 


2 267 / 


| de Perſon aſſzulted firſt may defend an Aſſault 


h. 62. ett |: 5 
412 is not inquirable in a Leet, ch. 63. 


aſtent, See Piſpziſion of Treaſon, 
Alleſſment. 


1 Ne ventent of the Highways, ch. 76. ſect. 


30. 


Attainder. 
| er to kill a Perſon attainted, ch. 28. ſect. 
31. ſect. 15. 


of Piracy corrupts not the Blood, ch. 37 ſect. 7. 
Attaint. | 
in Civil Cauſes, ch. 72. ſect. 5. 


Attoznies, 
Cafes they may lawfully maintain, ch. 83. ſect. 


Badgers, 


to he licenced, ch. 80. ſect. 38, 39, 40, 
1, dee Fozeſtalling and Ingroſl ng. 


Bail. 


nd by whom one who dangerouſly wounds 
WE: [ha]! be bailed, ch. 63. ſe. 19. 
> Homicide, not bailable, ch. 29. ſect. 23, 24. 
Bail may take care to have his Appearance re- 
> but cannot maintain him any farther, ch. 


19. 


Bakers, 
lect. 10, 


Vankrupte. 
| ales guilty of F clony, ch. 57, 


4. 


| Baptiſm, 
omitting lawſul Baptiſm, ch. 12. ſeR. 22. 


Barratry, 


ch. 81. ſec, 7, 8. 


81. ſect. 9, IO, 11, 12, 


=, ch. 81. ſet, 19, 
al be puniſhed, ch. 8 1. ſect. 14. ch. 61. 


Battery, 
| be faid to be a Battery, ch. 62. ſect. 2. 


Cal 


<. 22, 23, 24, 26, 27. ch. 62. ſec} 
to be puniſhed, ch, 62. foe. 4. : 


l See Affrays and Don Allault Demelne. 


Highways in general, how to be made. See 


e for Conſpiracy to raiſe the Price of Victuals, 


vi what Kind and what Number of Quarrels | 
be called a Barrator, ch. 8 1. ſect. 1, 2, Ce. 
Con ſuch an Offender may be proceeded 
Eit to be the Form of the Indictment againſt 


Mice muſt be given him of the private Charges 


es, and in what Manner it may be juſtified, 


[ 


Index to the Fitſt Book. 


Wawdy-Pouſes, 

In what Manner puniſhable, ch. 74. | » 
 Haunters of them to be bound to the Good Behaviour, 
cCh. br. ſect. 2. | n 


Beef and Weer. 
How to be exported, ch. 80. ſect. 29, 30. 


Behaviour, 

Surety for it may be required of ſcandalous, turbulent, 
ſuſpicious Perſons, as of forcible Enterers, (ch. 64. 
ſect, 8.) or obſcene Writers, (ch. 73. ſect. q.) or 
Recuſants, (ch, 10. ſet. 50.) but not in reſpe& of 

bare Words, unleſs they tend to a breach of the Peace, or 
the Scandal of the Government, ch. 6 1. fect. 1, 2, 3, 4. 


A Recognizance for ſuch Surety may be forfeited for 
any ſuch actual Miſbehaviour, which was intended to 


be prevented by it, ch. 61. ſe. 5, 6. See Peace. 
Bigamp, ch. 43. 
Wiſhop. | 
May convict of Hereſy, but no other Spiritual Judge 
can, ch. 2, ſect. 4, 5. See Pzemunire. 


Wlaſphemp, ch. 2. ſect. 1. ch. 5. ſect. 1. 


| Bond, See Choſe in Action, Goods, Church, C. 


Books. 
Penalty of buying Popiſh Books, ch. 15. ſeR. 15. 


Breaking. See Burglary and Fozctble Entry. 


Bzewers. 


Puniſhable for a Conſpiracy to raiſe the Price of Vic- 
tuals, ch. 80. ſect. 10, See Nuſances. 


3B2ibery, 


A. 
In a ſtrict Senſe relates to Judges only, Mhat it is. 
(ch. 67. ſect. 1.) In a large one, to all 
Perſons proſeſſing the Law, (ch. 67. ſect. 2.) and 
alſo to all Purchaſers of publick Offices, who are 
highly puniſhable at Common Law, but farther by 
ſeveral Statutes, (ch. 67. ſect. 3.) which extend to 
Officers in Spiritual Courts as well as to others, (ch. 
67. ſect. 4.) and admit of no Diſpenſation, ch. 67. 
ſect. 5. 7455 1 
| B. 


Anciently it was puniſhed as High Trea- Hiro puniſb- 
ſon in a Judge, and has been always able. 
highly fineable, ch. 67. ſect. 6, 7. 


Bzidges. 
A. 


Muſt be ſo made as to anſwer the Courſe Heu repaired 
of the Water, and the Materials for by Common 
the Work may be laid on any Man's Law. 
Ground, ch. 77. ſect. 1. | | 


4 C Every 


Muſt be repaired by the County, or Franchiſe, if there 


be no ſpecial Tenures or Preſcriptions to the contrary, 
| e977 "EE. 15 2. | 
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Every one of the Perſons bound to repair it may be pro- 


ceedet againſt for the whole Charge, (ch, 77. ſect. 
Nor can ſuch Perſon; defend himſelf, without ſhewing, 
who is bound to the Repairs, ch. 77. ſet. 4. | 


Alfo the Attorney General may take a Traverſe upon 


ſuch Defendant's Traverſe, ch. 77. ſect. 5. | 


And no Inhabitant of the County ſhall be of the Jury, | 


ch. 77. . 


B. 

Hmo by Sta- By Statute, the General Seffions of the 

tute. Peace have a full Juriſdiction of all 

Annoyances, ch. 77. ſect. 7, 
Where it cannot be known that any particular Perſon 
is bound to repair a Bridge, the County or Town- 
corporate ſhall repair, ch. 77. ſect. 8. 

And in every ſuch Caſe four Juſtices of the Peace ſhall, 
with the Aſſent of the Conſtables, Oc. of every Pa- 
1iſh within the County or Town, tax every Inha- 

| bitant towards ſuch Repairs, and ſhall appoint Col- 
lectors of the Money, and Surveyors of the Works, 
and compel them to give a true Account, Cc. ch. 
77 et. 9, 12, | 

Alfo Juſtices of the Peace may award Proceſs againſt all 
Perſons hound to fuch Repairs, though they live out 
of their Juriſdiction, ch. 77. ſect. 10. 

Rut the Juriſdiction of the Cinque=Ports is ſaved, ch. 
75, . . 1 

Alſo Highways at the Ends of Bridges, are to be repaired 
in the ſame Manner as the Bridges, ch. 77. ſect. 14, 


C. 

The Conſtruc- It hath been holden, That this Statute 
tion of the extends to no private Bridges, (ch. 77. 
Statute. ſect. 14.) and that it carmot be executed 
where there are leſs than four Juſtices, 

(ch. 77. ſect. 15.) and that it makes all Houſe- 
holders, and Occupiers of Land, taxable as Inhabi- 
tants, (ch. 77. ſect. 16,) and that it requires. a. diſ- 
tint Tax on each Inhabitant, (ch. 77. ſect. 17.) 
and that it takes away all Privileges of Exemptions 
from ſuch Repairs, (ch. 77. ſect. 18.) and perhaps 
makes a Borough, which has no Bridge, chargeable 
to the Repairs of thoſe of a County, ch, 77. ſect. 19, 


Buggery, cb. 4. 
"Bulls. 
Putting in Uſe a Popiſh Bull puniſhable as Treaſon or 


Premunire, at the King's Election, ch. 17, ſect. 55. 
ch. 12, 13. | 


Burglary. 

What it is, ch. 48. feet. , 

In what Time it muſt be committed, ch. 38. ſect. 4. 
It requires both an actual Entry and 

Both Eniry Breaking, (ch. 38. ſect. 3.) And it is 


and Breakins, not ſatisfied with ſuch a Breaking as is 

| implied in every Treſpaſs except in ſome 

at a ſpecial Caſes, in reſpect of the Hein- 
Breaking. ouſneſs of the Circumſtances, (ch. 38. 


ſect. 4.) or the defrauding of the Law, 


ch. 38. fect. 5. 


By Statute a Breaking to get out of a Houſe, may | 


amount to Burglary, ch. 38. ſect. 6. " 

Eu- The leaſt Entry with any Part of the Bo- 
What an. EM dy, or Weapon is ſufficient, ch. 38. ſect. 7. 
ne Aiſo the Entry of one is the Entry of 
all in his Company, ch. 38. ſect. 8, 9. 


3.) 


— 


To be exported Cuſtom free, ch. 80. ſect. 2, 


2 O be exported Cuſtom- free, ch, 80k 


Of an Indictment, of what Form it muſt 


Making of them not to be monopolized, . 


How far liable to be preſſed by Purtejos d 
How far chargeable to the Repairs of High 


Not ta travel with more than five Horſe, | 


How fir capable of being guilty of Lt 
1 ſect. 37 bY 7. 
I 


By ſome Books, it may, be committed in * 
3 and other Building, which U 
Manffon-EHouſes, ch. 38. fed. 10 0 
But certainly all Houſes taken to lodge in 
by, a Man or his Wife, (ch. 38. ſea 11 
and their Out- buildings, and bn 
Inns of Court, (ch. 38. ſect. 11, 12, 1, 
diſtinct Apartment, taken by a Leſs 1 05 
Term, having a Door of its own © * 
(ch. 38. ſect. 15.) and perhaps Without fb 
— 38. ſect. 13.) may be called a Mata 
ut a Shop divided from a Houfe, and wy. 
lodge in, cannot, ch. 38. ſect, iv. 
Burglary cannot be committed in a Booth. 
0. 4 TIT; 'Y 
There muſt be an Intention te ds ſome Pe 
ſe. 18. '» 


Burial, 
Forfeiture for a Popiſh Burial, ch. 12, ſy 
Burning. See Arſon, 
OY Bulhes. 
To be removed from Highways. See ichen 


But cher , 


Puniſhable for conſpiring to raiſe the Price th 
(ch. 80. ſect. 10.) or for travelling on 
ch. 86. ſect. 3. . | 


Butler. 


Where guilty of Larceny, ch. 33. ſect. 6 | 


Butter. 

Neither Butter nor Cheeſe to be fold in grok a 
ted, (ch. 80. ſect. 11, 14, 15.) except nl 
ſome Caſes, ch. 80. ſect. 28. 


Candles, | 
See Nulance. 


Caption. 


fect. 37. 


| Cards. 


Carriages. 


3. LE) 55 6. 
ſect. 10. 
Carriers. 


65, 66. 


Inden to the Firſt Book. 


o be licenſed for buying Cutte, ch. 80." ſect. 38, | 


„ Genen of Goods may commit Larceny in 
alin? them from a Carrier; ch. 33. * 30. 


Carts; Zee Carriages. 
Caſtration, ch. 44. ſect. 3 
Caſual Death, ch. 26. 


Cattle. 


+ deftroy them in the Night, ch. 46. 
pool 6 is forfeited for buying live Cattle, and 
ing them again within five Weeks, ch. 80. ſect. 24. 
the like 18 forfeited for ingroffing or regrating dead 
ttle, ch, 10. ſet. 1 th. 21. 

y one may export Beef, Pork; or Hogs-fldh Cuſ- 
m- Hrce, ch. 80. ſect. 29. 


Cenſoꝛ. 


unn the Teſt-Act, ch. 8: tet, 4: 


Certificate. 


fuſing the Oaths, how to be made to the King 8 
ch, ch. 19. ſect. 32, 33, 34. 


Cet tioꝛari. 


the Hands of an inferior Gourt, ch. 64. ſect. 61. 
be allowed for the Highways, unleſs the Juſtices 
el their Juriſdiction, ch. hy ſect. 79, 86. 


chairman. 
ted to work on 4 Sunday, eh. 6. A, 3. 


Challenge, 
[to ſend one, a high Offence, ch. 63. ſet. 55 21. 


Champerty, 
it is, „ch. 64. ſect. 1. 


| Officers not to be guilty of it, under what 
pltics, ch. b4. ſect. z. 


tion of the Statute relating to this Matter, ch. 
ect, 4, 5, Sf & 


of the King's Officers to purchaſe Land hanging 
lea, ch, 84. ſect. 11. 


no Excuſe, ch. 84. ſect. 12, 1 4, 
o take a Plea be Maintenance under Pain of forſeit- 


Chance-medlep, ch. 30. ſect. 1. 


Chancery. 
in Danger of Pra inunire, ch. 


4 1 19. ſect. 17 


TCharmers, ch. 3. ſect, 1. 
Chaplain, ch. 83. Q. 23. 
Cheats. 


elne taken for ſome artful Device to defraud 


duſtgo farther than + a bare naked Lie, ch. 71, lect. 2. 


For the Penalty of ſtriking i in it. 
ref the College of Phyſicians, whether fie be 


Þe Value of the Thing, ch. 84. ſect. 15, 16, &c. | 


tany Colour of Title, (ch. 7 1. fect. 1.) 


Groſs, Cheats are puniſhable with the Pillory, and a 
Fine, Cc. ch. 71. ſect. 3. | 


So is the receiving of Money on a falſe Token, ch. 
711 ſet. 43 5, ©: 

Chreke. See Butter, 
Cherries. 


Not Victuals within the Statutes of Foreſtalling, ch. 
80. fect, 17. | 


\ 


| Choſe in Anion. 8 
Not within 21 H. 8. concerning Larceny by Set Vants; 
ch, 33. ſect. 14. 
No Larceny in taking it, ch. 33. ſect. 22. 
Lawful for an Aſſignee to maintain an Action on it, 


ö ch. 83. ſect. 17. 


Church. | 
See Aﬀrays, 1 
For the Offence of holding an Office without con- 


forming to it. See Pfficers. 
For the Offence of teaching School without ſuch Ci 
formity. See Schocl⸗maſter. 


A. 


All Perfons forfeit 12 4. for being abſent Hrfeitire of 
any Sunday or Holy Day, without a 12 d. for eve- 
reaſonable Excuſe, ch. 10. ſect. 1. ry Sunday's 

If they have ſuch Excuſe, they muſt Abſence. 

| ſhew it themſelves, ch, 10. ſe. 2. 3 

And may be proceeded againſt in the Spiritual or Com- 

mon Law Courts, ch. 10. ſect. 


And ought to continue in Church during the whole 
Service, ch. 10. ſet. 4. 


The Offence needs not be alledged in any certain | 
Place, ch. 10. ſc. 8 | 


5 TS | 

All Perſons above ſixteen forfeit 20 |, for For feitars of 
a Month's Abſence, ch. 10. ſect. 6. 201. for eue- 
Nor are they excuſed from the Forfeiture Ty Month's 


of 12 4. for each Day's Abſence, ch. Abſence. 
. ie, 7 


They may be convicted on the firſt Proſecutions ch. 10. 
lect. 8. 


Such Conviction may be as well upon a Dujadiirer as 
Verdict, ch. 10. ſect. . 


Sickneſs for Partef the Time is no Excuſe, ch. 10. ſect. 


9. 
The Computation of the Time ſhall be by Lunar 
Months, ch. 10. ſect. 10. 


Alſo 20 J. is forfeited for every Month's Abſence after 
Conviftion, ch. 10, ſe. 11. 


C. : 
| On Default of "WWE of the 20 J. a Firfeiture of 


Month, King may ſeize all the Goods, Goods, and 
and two Parts ot the Lands, or he may the third Part 
ſeize the two Parts of the Lands with- of IE 


out ſuch Default, and hold them till 
Conformity, ch. 10. ſect. 12. 


Bee in this laſt Caſe he cannot ſeize the 883 ck. 
10. ſect. 1 3 


| But where he may ſeize the Goods, he may fue a Bond 


made to the Offender, ch, 10. ſect. 14. 

But in no Caſe Copyhold Lands, ch. 10. ſeR. 15. 

He may take the Profits of the Lands ſeized for a Non- 
payment of the 200. in Satisfaction thereof, ch. 10. 


ſect. 16. 
Generally 
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Inder to the Firſt Book. 


Generally he may ſeize a Truſt-Efat as well as any | MO 90 
Such Offender is wholly diſcharged "Y 


other, ch. 10. ſea. 18. 
D. gar . 
The | Forfei- The Forfeiture of 12 d. for each Day's | 
ture f 12d, Abſence PR” levied by the Church- 


how levied. wardens, by Warrant from one Juſtice of 


Peace, ch, 10. fect. 19. 


„ 
The PForfer- Juſtices of Oyer, Aſſize, Gaol-Delivery, 


ture of 20 l. or Peace, may enquire of the Abſence of | 


a Month, Sc. ch. 10. ſect. 21. 


hav 19 be re- 


covered by Alto Non- appearance on a Proclamation Thoſe, Shs keep 15 % in their F. pin 


the King. at Aſſizes, Gaol-Delivery, or Seſſions, 


ſhall amount to a Conviction, ch. 10. 


„ = Et, 

Yet ſuch a ConviRion ſhall not be looked on as a 
Judgment, ch. 10. ſect. 23. 

The Proclamation muſt preciſely purſue the Words. of 
the Statute, ch. 10. ſect. 24. 

A perſonal Appearance not recorded doth no way l 
the Party, ch. 10. ſect. 25. 

The King's Bench have a Juriſdiction of this Offence 
by Implication, ch. 10. ſect. 26. 

The Defendant can take no Advantage of any Error 
in the Record, except it be to the King's Prejudice, 
without traverſing the Abſence, ch. 10. TeR. 27, 29. 

Yet he may plead collateral Matter, ch. 10. ſect. 28. 


Alſo the King may recover the ſaid Forfeitures by Ac- 


_ or OY in the Courts of Maſiminſter, 
ch. ſect. | 

And by this 3 he may 3 againſt a Huſband 
for the Abſence of his Wife, ch. 10. ſect. 31. 


F. 


How by an One Third of the 20 /. may be ſued for 


Informer, by any one, (ch, 10. ſect. 32.) who may 


proceed for the King's Share as well as his 


own, (ch. 10. ſect. 34.) and is no way reſtrained by 


thoſe Statutes, which ſeem to give the whole to the 


King, (eh. 10. ſect. 33, 35, 36, 37.) yet he 
ſmnall be barred by a former Conviction at the 
King's Suit, though the King himſelf ſhall not, ch. 
IO. eck 38, 39. 


G. 


The Danger On Default of Payment of the 20 J. eve- 
of not paying ry Month after Conviction, the King 
the 20 l. for may ſeize two Parts of the Offender's 
every Month Lands, and all his Goods, ch. 10, ſect. 


aAſter a Con- 40, 41. 


viction. But on no other Convidtion but ſuch as 
{hall be on an Indictment, nor without 
a Judgment, except in the Caſe of a Proclamation, 

ch. 10. ſect. 41, 42, 43, 44. | 
Nor can he in any Caſe ſeize the Lands, or grant over 
the Goods without an Inquiſition, ch. 10. ſect. 45, 46. 

| 12 

Diſability of No Recuſant convict can practiſe Law 
Recuſants, or Phyſick, or bear an Office in any 


. Court or Camp, (ch. 10. ſect. 48.) or 


be Executor, Adminiſtrator, or Guar- 
dian, ch. 10. ſect. 49. 
All Recuſants ſhall be bound to the Good Behaviour, 
ch. Io. ſect. 50. 


| 


1 Within the Statutes concerning Highway 


| High Treaſon to counterfeit the King's Coin i 


ll 


his Conformity, as well againſt the oy 100 


King as the Subject, before or after 
Judgment, ch. 10. ſect. 50, 51, 52, 53, 
Alſo an Heir who conforms ſhall hold all the lavg 
charged, which were not ſeized in the / ' 
Life, ch. 16. ſect. 55, 56. 
But the Lands in Fee-ſimple, or Tail, of an Her 
does not conform, are liable to be ſeized, Er. d 
ſect. 63. 


{ 


* 


: 
4 * 
— 
K. 


milies, abſenting themſelves a Month fer the 
from Church, forfeit 10 J. a Month, 4 un 
ch. II. 


For other Matters. See pb iſts, Pope 
ä and Ld. Ds 


Church-Wrardens, 

May levy the Forfeiture of 12 d. for not coniy 

Church, ch. 18. ſeR. 19. 

Shall receive Fines for not repairing Highway & 

ſect. 69. 

May levy the Penalties for keeping an unlicen| 
houſe, (ch. 78. ſeR. 16.) for ſuffering I 
(ch. 78. ſet. 18.) for Drunkenneſs, Ch 
20.) for Tippling, (ch. 78. ſect. 21. ) and ul 
ſent all ſuch Offences, ch. 78. ſect. 22. 

Are not within the Statutes which appoint the mp 
the Sacrament, ch. 8. ſect. 4. 

May pull of Hats in Church, &c. ch, 6 {1 


4 i 


Civil. 


Difference betwixt civil and criminal Profecitin 
1. ſect, 5. ch. bo, lect, 85 


Clergy, See Youſe and Larceny, a and ch, 35.8 


_. Clergymen, 

All Clergymen, as ſuch, bound to officiate, ch.) 

How they are to be deſcribed -in an Indi&ment 
lect. 27, 


ſect. 14. See Lapmen. 


Cleese 
The Import and Extont of the "RO ch. 7. 


Clipping. 
High Treaſon, (ch. 17. ſect. 61.) but not 
Ed. 3. ch. 17, ſect, 55. | 
Thoſe, who ſhall apprehend and convid 4 
ſhall receive 40 J. ch. 17. ſect. 64. 


Coin, 


Silver, (ch. 17. ſect. 57.) or to bring into 5 
Money known to be falſe, counterfeit like 
or foreign current Coin, from a . 
tion, with an Intent to merchandize © 
ch. 17. ſect. 65, 66, 67, 68, Way 
High Treaſon to forge foreign Coin current, 
to forge it not current, ch. 17. ſect. 59 ind 
High Treaſon to waſh, clip, round, fie, 


fallty for Lucre any current Money, ch. 11-9 


ke. buy, fell; or keep caining In- 

Tomes 42 Chin on the Edges; or to gi Id 
en 0 1 Ge 32 PIR 

ee be ſeiſed by 1 and ſhall 

| the Trial, ch. 17. ſect. 63. | 

Ps Gua for Sale, or to mix blanched 


heavier than Silver, and looking like Gold, but 


| ſo good, or to receive or pay counterfeit milled 


dne) | | | 
8. ſect. I. . 

, 5 ai Felony to tranſport any Silver, except 

18 che Service of a Houſe, ch. 18. ſect. 2. 

. this Day it is lawful to tranſport foreign Coin, 


Wo marked at Goldſmith's Hall, &c. ch. 18. ſect. 


K 5 N for caſting Bars of Silver in Imitation | 
0 niſh, ch. 18. ſet. 2. 

uus Impriſonment for common Brokers to buy 
l Bullion, ch. 18. ſect. 6, 7, 5 
tly Felony to multiply Gold or Silver, but not 
bis Day, ch. 18, ſect. 7. See Counterfeiting 


Colluſion, ch. 83. ſect. 29, Cc. 


Combat. | 
another in lawful Combat, juſtifiable, ch. 28. ſect. 


Command. 


and Feme-Coverts, not guilty of a Crime from 
Command, ch. 64. ſect. 35. 


Common, 


within the Statutes of forcible Entries, ch, 64. 
al, 


Common Law Courts, | 

ire to draw any out of the Realm in Plea, 
f the Conuſance belongs to the King's Courts, 
ſue in other Courts to defeat the Judgments 
there, ch. 19. ſect. 14, 15. 3 | 


ralty, or Spiritual Courts, for a Matter appear- 
the Libel to be of temporal Cognizance, (ch. 
xt, 18, 19.) and, as ſome have formerly ſaid, 
in Equity to impeach a Judgment at Law, (ch. 
ci, 17.) are within the Danger of this Law. 


of Hereſy, ch. 2. ſect. 6, 7 . | 
lies triable only in the Courts of Law, ch. 79. 
Jo, II, e | . 


Common Pꝛaper. See Affraps, E. 
n refuſing to uſe it, or depraving it, forfeit one 
Profits of their Promotions, &c. by Statute, 
ky be deprived by the Spiritual Law, whether 
Ne ſany Cure, ch. 7. N 1,23 4.” 


Companions. See Arcellary, 


Computation of Time. 
Lunar Months, ch. 10. ſect. 11. 
Kalendar, ch. 82. ſect. py 35 


Mutation of Miles, ch. 12, ſect. 15. 


at a lower Rate than its Denomination im- 


ps by Commiſſioners of Sewers againſt a Judg- : 
at Law, (ch. 19, ſect. 16.) and Suits in the 


the Common Law Courts may take Cogni- | 


* it, forfeits 100 Marks, Sc. ch. 7.1 


f Concealment; 
| By Officers, ch. 59. ſect. 23. 
By Jurors, ch. 59. ſect. 4. See Piſpziſion;  - 


Confo2mity. Ses Off cers, Church, Papiſte, P26 


4 - with Silver, or to buy or ſell it, or any Mix- teſtant Diffenters, and Schools, 


Conjuration; ch. 3. &R. 1; 4: 
Conſent. 


Marriage within the Age of Conſent makes not a ſe- 
cond Marriage Felony, ch. 43. ſect. 6. 


Conſpiracy. 


A Conſpiracy to levy War againſt the King's Perſon, 
High Treaſon, ch. 17. ſeR. 9, 27. 1 
A Conſpiracy to raiſe the Price of Victuals or Work, 
highly Penal, ch. 80. ſect. 10. | 
A Conſpiracy falſly to move Pleas, or to indi, or o- 
| therwiſe to prejudice a Man, a High Offence, (ch. 
72. ſect, I.) and a good Ground for an Inditment, 
or Action on the Caſe, whether the Party wronged 
be acquitted or not, though it come not within the 
ſtated Form of Writs of Conſpiracy, ch. 72 ſect. 2. 
It is no Excuſe of ſuch a Conſpiracy, That the Indict- 
ment was inſufficient, or that it imported no Scandal 
or that the Court had no Juriſdiction, (ch. 72. ſect. 3.) 


or that the Defendant acted only as a Witneſs, ch. 
72. ſect. 4. 


| But it is a ſafe Defence, That the Defendants acted 


only as Jurors in a criminal Matter, (ch. 72. ſect. 5.) 
or as Judges in the Face of the Court, (ch. 72. ſect. 
6.) or that they had probable Cauſe for the Proſeeu- 

tion, ch. 72. ſect. 7. 3 

Alſo it is a ſure Defence againſt a Writ of Conſpiracy, 
but not againſt an Action on the Caſe in the Nature 
of it, that only one was guilty of it, ch. 72. ſect. 8, 
Thoſe convicted at the Suit of the Party, ſhall be fined 
and pay Damages; thoſe convicted at the Suit of the 
King, ſhall have a villainous Judgment, ch. 72, ſc. . 


Conſtable. 


Shall levy the Fines for not Repairing the Highways, 
(ch. 76, ſect. 67.) and account for them, ch. 76. 
ſe. 68, 69. 3 

Shall aſſiſt the Juſtices in making Taxes for Bridges, 
. Fer 5 

May levy the Penalties for keeping an unlicenced Ale- 
houſe, (ch. 78. ſect. 16.) for ſuffering Tippling, (ch. 
78. ſect. 18.) for Drunkenneſs, (ch. 78. ſect. 20.) 
for Tippling, (ch. 78. ſect. 21.) and muſt preſent all 
ſuch Offences, ch. 78. ſect. 22. e wi | 

Are not within the Teſt-Act, ch. 8. ſect. 4. 

Muſt execute the Statutes concerning Highways, on 
Pain of 405. ch. 76. ſect. 45. 18 
May comipel Inn- keepers to receive Gueſts, ch. 78, 

ſet. 2. See Parthall, | 


Contempts. 


A. 


Striking In a Palace, wherein the King Agam/? the 

| actually reſides, ſo as to ſhed Blood, King's Pa- 
puniſhable with Loſs of Hand, &c. lace, 

| ch. 21. ſect. I, 2. Co | 
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as 
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Inder to the Firſt Book, 


* N * 7 
15 


Courts of Ju- Drawing a Sword, or ſtriking in the 


frice, by Af, + Preſence of the High Courts of Ju- 
frays. | ſtice, without drawing Blood, puniſh- | 
| able with Loſs of Hand, Ge. (ch. 21. 


Fry 3. I thoug n the Perſon ſtriking were firſt aſſault- 
ed, (ch. 21. SQ. 4.) but the bare Reſcue of a Pri- 
ſoner from. thoſe Courts, (ch. 21. ſect. 5.) or the 
making an Affray near them, but out of their View, 
is not ſo ſeverely puniſhed, ch. 21. ſect. 6. 
Threatening or Reproaching a Judge, 
(ch, 21. ſect. 7.) reflecting on the Ju- 
ſtice of a Ges (ch. 21. ſect. 8. 
giving the Lie in eſiminſter-hall, (ch. 21. ſec. 9.) 
or making an Affray in an inferior Court, (ch. 21. 
ſect. 10.) are High Contempts, &c. 
Contemptuous Words to the Judge of an inferior Court 
in the Execution of his Office, are immediately fine- 
able and perhaps indictable, (ch. 2 1. ſect. 12.) but are 
only puniſhable by binding the Party to his Beha- 
viour, if ſpoken of ſuch Judge being out of the Ex- 
ecution of his Office, ch. 21. ſect. 12, 13. 
It is a high Contempt to threaten an Adverſary, Coun- 
ſellor, Attorney, Juror, or Gaoler, ch. 21. ſect. 14. 
So is it to diſcloſe an Examination before the Counſel, 
to diſſwade a Witneſs from giving Evidence, to ad- 
viſe a Priſoner to ſtand mute, or to diſcloſe Evidence 
given to a Gran Jury, ch. 21. ſect. 15. 


C. 


Contempts a- It is a High Contempt to \ refuſe the 
gainſt the K's King our Aſſiſtance in his Counſels, 
Prerogative, or Wars, ch. 22. ſect. 2. 
To recei ve a Penſion from a foreign 
Prince, ch. 22. fect; 3. 

Todiſobey the King's Writs not to anſwer Queſtions 
of State propoſed by his Council, not to return from 
beyond Sea at his Command, or to go beyond Sea 
without it, ch. 22. ſect. 4. | 


D. 
Contempts a- 1 High Contempt to charge the 


By Mords. 


gainſt the King with Oppreſſion or Weakneſs, 
King's Perſon (ch. 23. ſect. 1, 2.) to abſolve obſtinate 
or Govern- and impenitent Tunaitors, (ch. 23. ſect. 


ment. 3.) to endeayour to frighten the King 

into a Change of his Meaſures, (ch. 

23. fect. 4.) to ſpread falſe Rumours concerning his 

Intentions, (ch. 23. ſect. 5.) to charge him with a 

Breach of his Oath, (ch. 23. ſect. 6.) to curſe or en- 
avon to leſſen him, Cc. ch. 23. ſect. 7. | 


E. 


Alſo itis a High Contempt to deny his 

Title, either expreſly in direct Terms, 
tos 24. ſect. I.) or impliedly by refuſing to take the 
Oaths required either by Common Law or Statute, 
for the Faden of his Corerumant. 8h, 24. ſect. 25 
3 45 


Hy Title. 


Contingency. See Maintenance, C. 


Contra Pacem. 


| Neceſlary i in an Indictment of Barratry, ch. Shy ſect, I2, 


Conventicles. 


Seditious Conventicles indictable at Common Law, ch. 


2. ſect. 6. 
See Affraps, and Pꝛoteſtant Dillenters. 


- 
- 


Convidiion. 


A Statute, which requires 2 Conviction 
niſhment, ſays no more than the Led 
implied, ch. 10. ſect. 8. 

Every Judgment amounts to a Comidtin, 110 
verſo, ch. 10. ſect. 9, 23. 

One Conviction is . a Bar to a new Þ, 
tion for the ſam fence, ch. 10. ſed. OW 
W here a ſecond Offence is more ſeverely Y Puniſh 
+ the firſt, it muſt be committed after a a Conia 


ch. 40. rn 3. See ben Pereſy, 


| Convocatin, 
Its Power to declare Hereſy, ch. 2, fea, 5 50 
f 5 | | 29 


|! 
? 
1 
? 
: 
! 


Cocks. 
Conſiring to raiſe the Price of wann ch. $, 1 


1 Copper. 
Felony to blanch it, &c, ch. 18. ſect. 1. 


Copy. 


[How far the Copying of a _ amounts t z] 
cation, ch. 73. ſect. 10. 


Copyhold, 
Not liable to be ſeiſed for en ch. 10. 


Copyholder, 
To be reſtored on a forcible _ ch. 64 f 
15, % 
Cozn. 
Where lawful to go over Ground ſown with td 
2. 


| Felony to burn a Barn full of Corn, andin ſonel 


to burn a Stack of Corn, ch. 39. ett. 1, 
Highly penal to ingroſs or regrate it, ch. 80. k 
Or to buy it for change of Seed without buy 

much to Market, ch. 10. ſect. 23. 

Or to buy it in the Sheaf, ch. 80. ſect. 4. 

But lawful to buy it for Malting, ky 80 

Or for Tranſportation, whedc it is at ſuch a1 
80. ſect. 26. 


Cozoner.” 


His Fee of a Penny. from Juries, before ji 

| Eyre, lawful, ch. 68. ſect. 3. 

He can take no Inqueſt but ſuper wiſum capi 

ſect. 13.) and if he take them ſo, v 

able? ch. 27. ſect. 1 T. 

No Deodand till the Death is found by bis 90 
26. 6&4 


Co2pozations. - 
Muſt repair their own Bridges, ch. 77. ſect. 
Cor porations aggregate may be bound to repall 
or other Highways, by a general Preſcsi 4 
76. ſect. 8. ch. 77. ſect. 2. 0 
May affign Purveyors for their Proviſions, ® 
out any Danger of the Statute, of Fora 
80. ſect, 44, 45. See Riote, jv 


tes. AM. Frank * 


7 Coꝛruption of _ 
A Statute which ſaves the Corription 7 


the Deſcent of the n and . bin 


ch. = ſect. 5. 


Indies 70 hi Filft Book 


Blood on an Attainder of Piracy, | 
Blood of a Feb de fi. ch. 27. 


tion of. 
fe. g 
7 gtion of 1 


1 


Coſtermongers. 
fr g Oe os raiſe the Prices of | 


Covenant. 


gututes includes a parol Promiſe, ch. 84. 6A. 5 5. 


ne, | 


8 
We. 1 


, . 31. 
iy . e of a for cible Entry by her es 


11 whether a Conviction of a Wiſe e on an 
ment be a Bar to an Information againſt the 
and, ch. 10. ſect. 39. | 
chaps her Leaſes may be ſeiſed by Force of ſuch © 
ricion, ch. 10, fect. 85 


zhand and Papiſf, B. C 


o aſſault a Privy-Counſellor i in the ExecutioN 
” ch. 18. ſect. . 
Crime for a Court-Servant to compaſs bis 
. 8. „ 
Penal to diſobey the Summers of the Council, or 
Fuſe to anſwer their Queſtions, ch. 22. feet. 4 


Counſelloꝛ. 


iſhable for ſhewing a falſe Deed" in Evidence, 
& Jet, 12. 


ntenance, E. 


Counterfeiter, 
Who coin Money without the King's * 


, are Counterfeiters of i it, and Traitors, 


ch. 17. 
5. dee Coin. e 


intend ſo to &, 
ta Wa 


g and fix them to another, 
9 50, 51. 


Pb, (ch. 58. ſect. 2, 3, 45 5.) Stamps, (ch. 
l. b, 7.) South-Sea Bonds, x 


fy Orders, ch. 58. ſect. 9. are guilty of F elony. 


de Common la 


rts, Contempts, B. SRL 


Curtain? + 


o acting under this Authority make it too baſe an 


Counterfeiters of the King's Great and "FW; | 
IrSgn Manuel, are Traitors, but not thoſe who 


or who fix them to a Writing 
arrant, or who remove them from one 


ch. 17. ſect. 47, : 
faters of Bank Notes (ch. 58. ſect. 1.) Exche- 


(ch. 58. ſect, 8.) 


outs, owl | 


| lde 


"Eu," 


ow” 0 ch. 6. Feat. 14. 


35 
to beit it ch, $0. 6. 36. ö * n 


3 . : p 4% 
1 1 Jian 0 
1 > * * # g 1 Oe 5 : 
COY 2s . 


* 


hin the Statute of Foreſtalline, ch. 80. | fe! 35: 


+ Decies tantum. 


Where one ma 

fence, ch. . 
| Where he can only excuſe it, . 2 ſect. 1 3 14, 15, 
16, 17. See * 


—— 
HAT afe to be recover for Foigery, <. 70 
ſect. 24. 
Death caſual, ch. . 


, | 5 4 oy rr 
Dead Body. 


Felony to take it up to wa db it in Witchcraft, ch. 3. 
; 4. 


Debts. 


What Debts to the King bind an Heir in Tail, ch. 10, 
ſect. .... | 


Deceits, ch. 71. and ch. 33. ſect. 29, Ec. 
See ch 85. ſect. Io, 115 Ve. 
Declaration againſt Poperp. 


| | How far criminal to refuſe it, ch. 14. 


' Council Pꝛivp. 1a | 


Deer. 


Where Felony to take ad ch. 3 3 ſect. 26, 


eine. 1 


juſtify killing another i in TY own be 
ſect. 24, 25. 


Demurrer. 955 


| Judgment on Deus a ſufficient - Conviction, ch. 
10. ſect. . „ 


Desdand. 


W moves together with the Thing, which oc- 
caſions a Man's Death, and any way contributes to 
it, (ch, 26. Fo 
- unleſs it were fixed to a F. reehold, ch. 26, ſect. 5. 
What the Perſon ſlain were of Diſcretion, or not, 
(ch. 26, ſect. 4.) fo that he die within the Year and 
Day, (ch. 26. ſect. 7,) and were not on the open Sea 
at the Time of the Hurt, ch. 26. ſect. 6. | 

Nothing can be ſeiſed as a, Deodand before the Coroner's 
Inqueſt, after which the Sheriff | is anſwerable for it, 
. ch. 26. ee, 15 0 


37 ©.) is forfeited as a | Deodard, 


 Depzivation; - See Spiritual Coittts,” * 
Detainer, See Fozcible Entry and Detainer. 
Dice, ch. 71. ſet. I, 3 


Diſability, See Padman, Infant, Coberture 
and Plea. 2 


Diſ⸗ 


| 
15 


The aſſeſſing of Fines on Offenders, (ch. 6 


Dillenters, See Church, and _ Diſtenters 


Not to ve on n the Lord's Day, ch, 6. ſect. 3. 


Diſcretion. 
How far required to make one guilty of a ogy + ch. 1. 


and the Binding of Pegſons to their G Behaviour, 


(ch. 61. ſect. 4.) left to the Diſcretion of the Juſtices. 


| So is the Awarding of Re-reftitution on an Indictment 


of forcible Entry, ch. 64. ſedt. 63, 64, 65, 66. 


Diſpenſation. 


No N of the Statute againſt. 1 Ofley: 


Diffeiſin, See Foxcible Entry, H, I. 


Ditches. 


How to be cleared and ſcowred, ch. 76. ſe. 26, 52, 


53, 54» 55» 

Where new ones may be made by e ch. * 
ſect. 43. 

Where puniſhable as Nuſances at Commet. L, < 
> ſect. oh 50. 


" Divozce,  - 7 


A ſecond Marriage not Felony after a Divorce a Menſi 


& Thoro, ch. 43. TR. 5. 


. Dogs. | 


No Felony to ſteal them, on. 33. ſect. 23 


Dooꝛs. 


Where lawful to wy them open to prove the Peace, | In what 3 ſome ac of ths * 


ch, 63. ſe&t, 16. 


? 


V 


Dower; 


The Wife of a Felo de ſe ſhall have her Dower, ch. 27. 


ſect. 8. See Cozruption of Woo. 


55 Dꝛobers. 
How to be licenced, ch. 80. ſect. 40, 41. 


D:unkenneſs; 


Forfeits 5s. (ch. 78. ſect. 20.) and ſubjects Samen to 
a Court Martial, ch. 6. ſect. 5. 
Excuſes no Crime, ch. 1. ſe. 6. 


Ducking⸗ Stodl ch. 75. fe. HET 
Duel. wy 


Where one, who kills another in a Duel, ſhall be iy 


of Murder, ch. 31. ſect. 21, 22, &c. 


A High Crime barely to fight one, or to ſend a Cha- 


11 0 ch. 63. ſect. 3, 21. 


—— 5 3 


Eaſement. 


N OT within the Statutes of forcible Entries, ch. 
64. ſect. 31. | 


2 


ſect. 20.) 


| What ſhall amount to it, ch. 85. bed. 2530 


Ni * | How. reſtrained by Common Law, ch, $. ll 
Dovecote. See Lo of : a | Panoz, and al 4 | 


| Lawful for any one to take up Arms againſt 


74 Engleſchie ch. 29. ſect. 20, 21, 22. * i 


| 


| No Writ of Error lies for any Record wh hich 


| You may aſſign Error tending to the Kings" 


nder to Ch Firſt Book. 


| Poſſeffions within the Statutes of yore 


+ Ecclellaſtical, 


* 7 
is : 

, , 
9 5 5 7-4 


64. ſect. 3 


Perſons may * ql of High Tran, | 
For Courts. ng jan l 


Raritan Con ourts, 
@pucation, Popiſh, «>. 
Eggs. 


5. % tay 


ſect. 27, 28. 


8 it ſhall be Lareeney to fel then 


Egpptians, 


| Where guilty of "Oy ch. 54. 


' Election, k 


Where the Parties Election to ſuffer Impril 
bet of a DET Fork taken away b 0 ti 

| ere, i d be diſcharged 
"—_ ſect. 6. "a 
King has the be hen to proceed againf ſe 
ders, either as guilty of "Treaſon or Prem 
19. ſect. 13. 
Alſo he may proceed againſt Non-juron, eile 


Statutes of Præmunire, or on the miller u 
ch. 24. ſect. 5. 


Embeſüment, See Jaded 
\Cmbzacery,.. 


What Acts of this Kind are altogether u 
85. ſect. 5. 


be lawful, ch. 85. ſect. 6. 
How by Statute, ch. 8 5. ſect. 8, N 


Emiſ.on, 


| Neceſſary in a Rape and n * +> 
41. ſect. 1. 1 


Enemp. 


63. ſect. 10. 


Engroſung. Lee Fozeſtaling 
Engquetk. See Inquiſition and fm 
Entry. See Burglary and Fupeie : 


"Equity. 


One may lawfully maintain in reſpe& of # 
Intereſt, ch. 5 ſect. 17. 


Erroz. 
What Errors are Heretical, ch. 2. ſect. 2. 
amount to a Judgment, ch. 10. ſect. 23 


in a Conviction for not co:ning to 
ther Error, ch. 10. ſect. 29. 


Index to the Firſt Book. 
n 3 g8ee Frans Lents, an 
aw not 1 fl. 4 —— = 1 gt 1 


8 Ale in them needs no Licence, ch. 78. 69, 


* 


cls, and 


| 


Evidence. DO 
o give it officioully, ch. 83. ſect. b. | Falſe-Tokens, 


nance to 5 d by whom. See | A High Cri Money b | 4 
en in Evidence, and by whom. | igh Crime to get any Money by them, ch. 71. ſefti 
* pleading, Uiſury, Coin, and Witneſs, | 4, 5, 6, 7 T 


Exchequer. See Armour. „ 5 Farthings. 
| 23 wy | Coining of them not Treaſon, ch. 17. ſeth, 57. 
ſect. 11. Fal- Days. 
=. * Church, ch. 63. ſect. 24, 25, 26. 


72. felt. ts ne he © The Appointment of Faſt-days merely Political, ch. 6, 
I I . . 3 J : . . | 5 ; . N. : 6 : | 
| * makes 2 an, ipſo fatto, EXCOMMUNI- ſect 7 - yt HP wo 
4 an Offence, yet he muſt judicially appear to | 

;-cuſeable Pomicide. See Momitide. 


Excuſe. en a 


Fees, 
How far lawful to take them, See Extoztion, 


1 ee⸗ſimple and Fee-tail, FR 
FT =. | Recuſant's Heir is chargeable for his Anceſtor's 
I Care of 2 Wound no Excuſe for him who | Offence in reſpect of any ſuch Lands, ch. 10. ſect. 50. 
it. ch. 31. ſect. IO. f n | ” "F | | : | : | 5 : 
* of the Time, no ERR for a "we dy * elo de ſe. 

Church, ch. 10. ſect. 10. See Spe: |. „ N x "PR 
Aan Pighw ays, C. I. Libels, Pil⸗ Muſt be of the Age of Diſcretion, and Compos Mentis 


| 2188 ch. 27. ſect. 1. | 
cc, Kiots, H. and Church, B | No Neceflity that he muſt be a Madman of Courle, 
Execution. S 


| In ſome Caſes one may be a Fel de ſe, who only in- 
Infant, reſpited in Diſcretion, ch. 1. ſect. 8. tended to kill another, ch. 27. ſe, 4; 5. 1 
purſuant of the Judgment, and by a proper But he muſt be ſome way an Agent to it, (ch. 27. ſect. 


r. Pomicide, B. See Madman. 4, F.) and therefore he who perſuades another to kill . 
= | : 3 him, is not a Flo de ſe, ch. 27. ſect. p65. 
; - Exemption. e What ſhall be forfeited by a Fels de ſe, eh. 27. A. 7, 8. 


5 ; . I Nothing is veſted in the King before Inquiſition, ch. 27. 
ption from the Repairs of Bridges, ch. 77. (ed. 9. See Cozoner, Cozruption of Biood, 
18 | | -| Dower, Fozfeifure, Inquiſition, Pardon, Year 


j 8 


Ctpoztation, | | | : HS 
> or Wool, Felony the ſecond Time, ch: $2. 27 oo elony by Common Law, 
and Silver, how far lawful, ch. I 8. ſect. 2, 3, 55 0. | Its general Notion, ch. 25. ſect. 1. 1 
db, ch. 80, ſect, 26, 1 I To be expreſſed by no Periphraſis, ch. 25. ſect. 1. 
3 Butter, Cheeſe and Candles, ch.] Included in High Treaſon, ch. 25. ſect. 2. a | 
29. 1 „ Always accompanied with an evil Intention, ch. 25. ſect. 3. 
Beer, Cyder or Mum, ch. 80. ſect. 3. Not a to a bare Intention to . it, ch. 
lition, See Oftatute and Penal Stakute. Where the Killing of a Felon may be juſtified. See 
_ Cxtoztiom I The Word Felanict neceſſary in an Indictment of Pe- 
sinalarge, and what in a ſtrict Senſe, ch. 68. , tit Latceny, ch. 33. ſect. 36, 
ynopublick Officer could take any Thing what- | Aapben, Felony at Law, ch. 44. ſect. 3. 
for doing his Office, though he had a Pre- | 
on for it, ch. 68, ſect. 2. DT 2M nnd Felony by Statute. 
ren Bar-Fee and the Coroner's Penny | Prem what Words it ſhall be conſtrued, ch. 40. ſect. , 2. 
, rom Juries before Juſtices in Eyre, and all | where a ſecond Offence is Felony, it requires a pre- 
= of Officers of Courts of Juſtice, have been] vous Convlction of the firſt; eh. Ss *; 
thought lawful, ch. 68. ſect. 3. It ſhall have like Incidents as 'a Felony at Benne 
doffcers have been allowed by Statute cer- Law, ch. 40: ſect. 4. =. 
l Caſes, ous they ue of | The Repeal of a Statute makes an Offence n longer 
| take more, neither can they main- bane ch. 40. 6. 
* on 2 of more, DN 68. fect, 4. — Felnyy i, 40...58.-6 Seo Laure, 
> are puniſhable by Fine and Impriſonment, | a] | | 
a from their Offices, Oc. ch. 68, ſect, 5. 0 87 Feme-Covert, See Coverture. 


4E e Fine, 


Fine. | #4. 26. or in reſpec of ſome Wes 
To de aſſeſſed by the Diſeretion of the Court, ch. 63. of ſome bodily Hurt) whether by ove o 


| ſual Armour, or Number of Sery Nay, 
. | } 2 3 : Ants, C., 4 
For not Repairing the Highway, how aſſeſſed, eſtreated, | ſect. 27, 28, 29. 0 

(ch. * ſect. 67, 68, 9, 70z 73.) and applied, ch. ; | | | E. 

6. ſect. 23. 3 . Tm fo 8 

N | 8 | ? | Filh. „ Detainer may be forcible in reſpect of Wig 
| | Not ts be foreftajled, engrofſed or regrated, (ch. 80+ | the like Threats, Numbers, or Arms, ** 
| ſe. 14, 15.) except in ſome ſpecial Caſes, ch. Bo. | 48 will make an Entry forcible; or in By 
| | ſect. 3t, 32, 33. ; | reſpect of ſhutting one's Doors againſt ö 
! Appointment of Fiſh-Days, merely political, ch. 6. ſect. 7. | a Juſtice, but npt from a bare efufal to ] 
F Where Feleny to take Fiſh, ch. 33. ſect. 25, | 2 Houſe, ch. 6 . ſect. 30, | | 

Fozcible Entry and Detainer. F. 

A | 


; 5 . | | Ecclefiaſtical as well as Temporal Poffef. 
e Pefeft of At Law any one who had a Right of | fions are within theſe Statutes ; alſo * 
the Common Entty might uſe Force, ch. 64. ſekt. 1. one may be guilty of a forcible De. wit 
Law, © But this Liberty being much abuſed, was | tainer of any Poſſeſſion, but not of 2 Cty 
found neceſſary to be reſtrained, chi | bare Eaſement, and he may be guilty 
64. fect. 2. | | | of a forcible Entry of any Poſſeſſion, ſ i 
Vet it is made puniſhable only at the King's Suit, ch. | Writ of Entry lies, ch. 64. feſt, 31. 
64. jet, 3. 5 e 5 8 0 


The Prov By 2 E. 3. If Arms be made uſe of they | an „ 

ons by RN 1 * be delle, the Offender 2 9 2 mine 1 * of Land, Ul ky 

ed, but the Party ouſted cannot be re- | g om 3. the ole lar lab 
er "| ful Poſſeſſion, and another the tan 

7 n J TY 8 2 Cultedy ' . . „ t | il 7 

By: 5 R. 2. 7. thoſe, who enter with ſtrong Hand and | guilty, Ae „ TL Line 

OS 5 he 1 be impriſoned and ran.] as a deſeaſible Poſſeſſion, (ch. 64, fot F 


By 15 R. 2.2. Such Offenders holding a Place forcibly, | _— . t . q 


9 a 
9 


are to be convict by the Record of any Juſtice of ſeg. | 
: Peace, and committed till they pay a Fine, ch. 64. 2. 
ect. 7. 5 1885 ; Ds 
Iv is — that ſuch a Record on View is not traverſa- | | H. | 
ble, and that the Juſtice may affeſs the Fine, but ought | The Caption of the Indictment needs Ih 
not to coramit the Party after the Fact, ch. 64. ſect. 8. | only ſhew, That the Juſtices before uk 
dF 8 H. 6. 9. like Remedy is given on a forcible De-] whom it was taken, were Juſtices of ti 
i tainer (ch, 64. ſect. g.) alſo the Juſtice is impowered | Peace, ch. 64. ſect. 36. N 
to inquire of a forcible red fu Detainer, and upon | The Poſſeſſion wherein the Force was 
the Inquiſition, to cauſe the Lands to be re- ſeiſed (eh. committed muſt be certainly deſcribed 4 
64. ſe. 10.) And the Sheriff is to return a ſuffici- | and is not ſufficiently aſcertained by nun 
ent Jury under ſevere Penalties, (ch, 64. ſet. 11.) | the ward Tenement, or a disjundive Lal 
alſo Corporation Head Officers have like Power, ch. | ExpreGor of Things of different Na- 
64. ſect, 12. | | Q tures, ch. 64. fect. 7 | 
Three Years But Perfons in Poſfeflion three Years be- An Indictment on 15 K. 2. needs. only I 
Poſſeſſion, fore the In uifition are not to be ouſt- ſhew, That ſome Perſon was in I 
ed dy it, ch, 64. fe. 23, 14. Pioſſeſfion but an Indictment on 8 H. 
Copybelders, Copyholders and Leſſees forcibly ouſted 6. muſt ſhew, That the Party had a Freed 
| by the Frecholder, are provided for by. | og 21 Fac. 1. That he had a Term wi uy 
21 Fac, 1. 15. ch. 64. ſect. 15, 16, 17. ch, 64. ſc. 38. e 
Laſſors. But a Leſſor has no Remedy againſt a | A Repugnancy in ſuch am Indictment is Wit 
Leſſee oufting him by Force, ch. 64. | a fatal Fault, as where it ſets forth a ## 
ſect. 17. | \  Diffeilin of a Leſſee for Years, or af 
8 I one who is faid to have been always in Tbs 
x 4 6 "oh. RS 0. <- 
[| | What an En- One ſhall not be faid to make an Entry An Indictment an 15 K. 2. muſt ſhew. Ii 
1 try within by a, bars Agreement, (ch. 64. fect, | That both the Entry and Detainer were 1a 


theſe Statutes, 24.) or without ſome: Claim, expreſs | foreible, but an Indictment of C H. b. 1s 
„ er implied, (ch. 64, ſec, 20.) but | needs only ſhew,. That one af them 
x without an actual Ouſter he may, (ch. 64. ſect. 21.) was ſo, ch. 64. feck. 40. gw 
|| or by a bare Continuance in Poſſeſſion, (ck. 64, faft. |; No Inditment can Warrant a Reftitu- 
23, an by. acgompanyiog. the principal Party, ch. 64. | 


0 
tion, unleſs it ſhew a Continuance of 7 1 


ſect. 22. | the Ouſter, ch. 64. ſeck. 41. 9 
[| D. Þ Fhe Oufter ſhall be intended to have been 1 
What Force is. No Entry can be adjudged. forcible, but at the fame Time and Place with the 

i required ta only either in reſpe& of ſome Act of || Entry, without adding adtunc & ib1den, 


make an En- Violence, as beating the Poſſeſſor, or 
7 forcible, breaking open Doors, c. (ch, 64. 


| ch, 64. ſet. 42. 
| i 3 
| | 


The Words Tieite expulit and inde, are | 

n implied in the Word Difſerfivir, ch. 

e 
| It Dn neceſſary to have the Words 
3 


to the Juſtice, ch. 64. ſect. 44. 


e | 
Reſtitution can be awarded only of Te- 
nements viſible and carporeal, (ch. 64. 
fe. 45.) and to one, who was ſeiſed 
of an actual Freehold, (ch. 64. ſeR. | 
46.) which alone ſeems neceſſary, 
ther it were by Right or Wrong, ch. 64. ſect. 47. 
Reſtitution can't be awarded by any Ju- 
ſtices but thoſe before whom the In- 
was found, or the King's Bench, ch. 64. 


25 
and to 


hom, 


ent 


I. : 
a 51 Sheriff may raiſe the Poſſe to exe- 
cute it, ch. 64. ſect. 52. 


The three Vears Poſſeſſion, which ſhall 
bar a Reſtitution, inuſt have an unin- 
terrupted Continuance, (ch, 64. ſect. 
53.) and regularly ought to be lawful, 

64. ſect. 54.) but perhaps does not neceſſari- 

"ire that the firſt Entry was peaceable, 


a of it ſtops Reſtitution till it be tried, 
t ſhew not any Title or Eſtate, ch. 64. ſect. 56. 
he Day of the Indictment, and before the In- 
ent, in 31 El. 11. have the ſame Meaning, ch; 


et 


. 


57. SD 
N Alſo Reſtitutioſi muſt be ſtayed till the 
Defendant have Notice of the Charge 
againſt him, (ch. 64. ſe. 60.) and 
if he appear and tender a Traverſe; it 
muſt ſtay till ſuch Traverſe be tried, 
4. {&. 58.) and ſo much found as will warrant 
kitution, ch. bg. ſect. 59. 8; 
| It can be ſuperſeded by no Juſtices, ex- 
cept ſome of thoſe before whom the 
Indictment was found, or the King's 
Bench, ch, 64. ſc. 61, 62. n 
uin. The King's Bench may grant a Re- 
reſtitution to the Defendant; upon the 
Wnableneſs of his Caſe, conſidered in its whole 
mſtances, but is not bound to do it, ex Rigore 
ch. 64. ſect. 63, 64, Cc. | 
er Matters, See Homitide, C. 


Foxcible Parriage. See Parriage. 
Fozeign. 


has, 


Me Fozeſtalling, B. 

Fozeftalling. 
133 8 
| a All endeavours to. raife the Price of 


of Foreſtalling at Common Law; (ch, 


el with Pe 1, 2.) which was anciently 


ant, ch. 80. feet. 5, 


Ade to the Firſt Book. 


Ji & Armis, or to expreſs a Complaint | 


ch. 64. 


all be ſaid to be a foreign Nation, ch. 17. ſect. |, 


Merchandize, come under the: Notion | 


and always with Fine and 


By Statute its Nation. is confined ta the How ty Sta- 
Foreſtalling a Fair, or Market, (ch, tute.” 
80. ſect. 12.) and it is puniſhed with 7 
two, Months Impriſonment, and the Forfeiture of 
the Value of the Goods, Sc. ch. 80. ſa. 21, 22. 
It is unlawful to foreftal many Things Haig 
which it is lawful to engroſs, as Barley In ſome Caſes 
for Malting, (ch 80. ſect. 25.) Fiſh, unlawful, 
(ch. 80, ſect. 32.) Victual bought by where Ingro/- 
ing is lawful; 


a Victualler, (ch, 80. ſect. 36.) Corn 

| bought to be tranſported from one Part 

of the Realm to another, ch. 80. ſect. 30.) Cattle 
bought by a Drover, (ch. 80. ſe. 40.) or by a 
Badger, Cc. (ch. 80. ſect. 41.) Proviſion. tor Ship- 
ping, (ch. 80. ſect. 43.) But it is not made unlawful by 
Statute to foreſtal Sea-Fiſh unſalted, (ch. 80. ſe&. 
33.) or foreign Victuals, ch. 80. ſect. 35. See In⸗ 
fozmation. „„ 


! 7 F ozfeiture. | 
No Forfeiture of Lands or Goods for Hereſy, ch. 2. 
ſet. 10. | 5 


| The Limitation of it to the King in a Statute is mere 


Surplus, ch. 10. ſet. 33. 

When ſaved by Death, ch. 7. ſect. ö. 

The Forfeiture of a Deodand, or of the Goods of a 

Feb de ſe, ſhall relate to the Stroke, and can be faved 

by no Alienation, ch. 26, ſect. 7. ch. 27. ſect. 10. 

But it may be ſaved by a Pardon before the Inquiſition; 
ch. 26. ſea; 8. ch. 27. ſect. 9. 10. 


Foꝛzgery. hs 
81 * | 
Forgery at Common Laws 


OY 


What ſhall be ſaid to be 
ch. 70: ſect. I; | 


Forgery in making an antedated Deed, Pargery at 
ch. 70; ſect. 2. Common Lato. 


In making a Will, or inſerting Legacies in it without 
Direction, eh. 70: ſet. 2 35. — 
By fixing another's Hand or Seal to a Writing without 
his Privity, ch. 70: ſect. 2, 3. 5 
By inſerting into an Indictment the Names of thoſe 
againſt whom it was not found, ch. 70. ſect. 2. 
By making a material Alteration of a true Deed, ch. 
70. ſect. 2. | | 


No Forgery to write a Deed in another's Name by his 
Command, ch. 70. ſect. 3. * 
An Alteration of a Deed prejudicial to none but him 

who makes it, no Forpery, ch. 70. ſect. 4. 


— 


A bare Nonfeaſance, no Forgery, except in fpecial Caſes, 


ch. 70. fect. 6. | | 

Forgery of a Writing, which if it were a true one; 
would be of no Validity, ch. 70. fect. 7. 

Forgery of Records, ch. 70. ſect. 8. ogy 

---- Of other authentick Writings, ch. 50. ſect. g. 

Of Deeds or Wills, ch. 70. ſeR. 10. 

Of Writings of an inferior Nature; Forgery  . by 

ch. 70. ſect. 11. tatute. 


Forgery or Publication of any falſe Deed or Will, where- 
by any Freehold or Copyhold ſhall be moleſted ; how 
- puniſhed for the firſt Time, ch. 7p. ſect. ra. 


Forgery 


He that is informed of a Forgery can't ſafely publiſh 


Tue Law not to be evaded by a Fraud, ch. 33. ſec. 8, 
10. ch. 38. ſect. 5. ch. 73. ſect. 5. See Evalion. 


May juſtify killing a Criminal endeavouring to eſcape 


e i * = - 1 9 
e ; 8 
— "I" 
% 
0 
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- » firming, that there are more Gods Ni, 


Forgery or Publication of a falſe Writing concerning | 
a Term for Years, Annuity, or Releaſe of a 'Thing 
perſonal, how puniſhed for the firſt Time, ch. 70. 
ſect. 13 

The ſecond Offence, F tony, ch. 70. ſect. 14. 0 

— what Juſtices theſe Offences are to be determinbd, 

©, ſect. 15. 

Spital Courts in no Danger of the Statute from pro- 

Ing % falſe Will, ch. 70. ſect. 16. 


| C. 
Fxpoſitiiis A falſe Cuſtomaty is within the 110 
on the Statute. Branch, ch. 80. ſect. 17.) So alſo is 
a forged L e for Years in the Name 
of one ſeiſed of an Inheritance, but not a forged. 
Leaſe in the Name of a Leſſer, ch. 70. ſect. 18. 
A forged Will in the Name of a Leſſee for Years, is 
within the ſecond Branch, ch. 70. ſect. 19. 
Forgery relating to Lands in, Freland, (ch. 70. ſect. 20.) 
or purporting a Gift of perſonal Goods, (ch. 70. 
ſect. 21.) or of a Statute Staple, (ch. 40. ſect. 22.) 


is no way within the Statute, but the Forgery of a | 


Statute-Merchant is, ch. 70. ſect. 22. 


the Deed, tho” he do not know it to be forged, ch. 
70. ſect. 22. 

The Damages to the Party grieved by a Releaſe of a 
Bond, to be governed by the Penalty, ch. 70. ſect. 


3 See I ndictment, Conviction, Offence. 
Frauds, See Cheats, 
Fraus Legis. 


Freehold. 


No Larceny in taking Things annexed to it, ch. 33. 
ſect, 21. 


Freſh Suit, See Riots, E. 


OY FX. \ - — 3 * n 0 1 


Game-houſes, 
\ Ommon Game-houſes indictable as Nuſances ch. 
75. ſect. 7. 
Gaoler. 


ch. 28. ſect. 12. 


Guilty of Felony for compelling Perſons to become Ap- 
pellors, ch. 81. 
Not to be aſſaulted for doing their Duty, ch. 21. ſect. 


14. 
How bene for miſuſing a Priſoner, Ec. ch. 66. 
ſect. 2. 


Gate. 


In a Highway, how far a Nuſance, ch. 75. ſect. 9. 
ch. 76. ſect. 50. 


General Idue. See Special Pleading, 
41> 008; 


* 


puniſhable, ch. 2. ſect. 11. 
Denying God's Being « or 8 hoy | 
_ ch.s. ſet. 1. 


L lhe 


Gold, Ses Coin, 


Goldſmith, 


Bullion to be exported muſt be marked in Gol 
Hall, &c. ch. 18. ſect. 3. 
None but Goldſmiths or Refiners to buy erk a 
ch. 18. ſect. 0 


Edods. 

What are mere perſonal Goods, ch. 33 IT 
See Larceny, D. ; 

The Import of the F orfeiture of Goods in 2 6 

ch. 10. ſect. 15. 

The King may ſeiſe a Reculant's Goods, hits 

grant them over without an Inquiſition, 4 1 


46. 
Government. See Contempts D. 


Gun⸗ Powder. | 
Lawful for any one to import it, ch, 79. ſed, l, 


G2 aͤnd⸗ Jurp. 


Cannot find Part of a Bill true, d Part fal ä 
ſect. 40 59. 


Grant. dee Goods, ch. 10. ſedl 


G2avel, 


Where the Surveyor of the Highway may dei 
ch. 76. ſet. 39, 40. 


Where guilty of Larceny, ch. 33. ſect. 6, if 


—— ed. ** 


8 


Yabeas Cans 
F 0 R one committed for Hereſy, ch. 2. fa 


Packney- Coachmen, 
Permitted to work on a Sunday, ch, b. b. 


Perefico Comburendo, See Jerh 


; | | - Pawks. - 


Where i it is 1 to ſteal Vs or their lg 
ſect. 23, 26, 27. 


8 See been 


| How far a Recuſant's Heir is ee for hö 
ſtor's Forfeiture, ch, 10. ſect. 55, 56. R 
Heir apparent may maintain his Anceſtor ch. 


13,14. 
Yereſy, 


Denying any Perſon in the Trinity to be God, or at- 
3 


| What Errors are to be eſteemed heretical, * 


ch. 2. ſect. 3˙. 228.0 2 ; * 
of 3 8 _ 5.) Bi- 
Spiritual Judges, ch. 2. „ 

* chene no otherwiſe to meddle with it than 
ies Sedition, (Cl a Sul 
E. "lawfully impriſoned under Pretence of it, 
160 7) or as it is pleaded in a Quare Impedit, 

\ ſect. 8. 


ly Hereticks and Sorcerers might be burnt by 
War 4e Heæretico comburendo, but not at this 
ch. 2. ſet, 10, II. ch. 3. ſet. 2. See For- 
1 | 


re , | 
Pighway. 
. | | 
; Any Cart, Horſe, or Footway, com- 


mon to all People, a Highway, and 
J ſuch Cartway is the King's Highway, 


0. ſect. 1. e 

4 an open Field near a Highway, how far 
of it, ch. 76. ſea, = : 

by, not to be changed without a Writ of Ad 

Damnum, (ch. 76. ſect. 3.) ot the Act of God, 

| b. ſect. 4. | 


B. 

bn re. To be repaired by the Pariſh of common 
B Right, and Ditches to be ſcowred by 
Low, the Ter-tenants of the Lands adjoin- 
ing, ch. 76. ſect. 5. 


ing, which obliges the Land-Owner to make 


6, 7.) or of a Preſcription, which 
dion, 


of Lands, and a Corporation aggre- 
cate, without any ſuch 


ſon, ch. 76. ſect. 8, 9. 
C. 
jr, by Every Occupier of fifty Pounds per An- 
F num, (ch. 76. ſeR. 13.) or Keeper of 
50 


a Draught, ſhall ſend a Cart to the 

Repairs of the Highways, and every 
„ Labourer muſt work in Perſon, ch. 

5 


worth 51. in Goods, or 40 5. a Year in Land, 
ſend two Men, ch. 76. ſect. 11. 

who have a Plough-land in ſeveral Pariſhes, are 
able only where they live, ch. 76. ſect. 12. 


n Countreys where there is no uſe of 
Carts, 


ch. 76. ſect. 14. 


* 


ll, 


Repairs, ch, 76. ſeQ. 15. 
deveral Teams muſt be ſent for ſeveral 
Draugghts, ch. 76. ſect. 16. 

45 of Lands not ſuffering them to 

8 41 may be charged, ch. 76. 
Doing the whole required by Statute, no 


ea to an Indictment at Common 
Law, ch. 76. ſect. 18. | 


ner 


. 


ſpecial Rea- 


ker it directly lead to a Market-Town, or not, 


8 


To be repaired by particular Perſons, in 
reſpect either of an Intloſure of Lands 


bew Way a perfect good Way, (ch. 76. ſect. 


may bind any private Perſon to ſuch | 
Repairs in reſpect of a ſpecial Tenure 


Horſes muſt be employed, &c. 


Holy Orders, no Exemption from ſuch | 


Inhabitants, and Occupiers of Lands in 
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; -+{;ioN of the Convocation over Hereſy and 
ur | 


Sufficient for the Keeper of a Draught to ſend ſuch 


Horſes as he has, ch. 76; ſect. 19. 
D 
Aſſeſſments, 


a Pariſh, how taxable to the Repairs 


of the Highways, ch. 76. ſect. 20, 22. | 
The whole Parifttaxable to the Repairs of a Vill, ch. 


Caſes no Remedy but by Appeal, ch. 4 fo. = | 


7 6. ſect. 21. | 
; E. 
Fines for not Repairing the Highways, Fines. 
to' be applied to ſuch Repairs, (ch. 
73. ſect. 23, 24.) And Lands ſettled | 
in Truſt for ſuch Repairs are to be Tuff. 
let at the improved Rent, ch. 76. ſect. 
25; | 
Hic hways to be enlarged and cleared from _ 
ykes and Trees, and Buſhes, for E nlargement 
185 Foot on each Side, ch. 76. ſect. of Highways. 
20. | 
Cartways to be made eight Foot broad, Cartway, 
(ch. 76. ſect. 27.) Horſe Cauſeys three Horſe Cauſey. 
Foot, ch. 56. ſea. 28, hh 2 
Quarter-Seſſions may enlarge Highways Enlargement 
to eight Foot Breath, by taking in by Order of 
Ground, and making Aſſeſſments for Seſſions. 


the Satisfaction of the Owners, Sc. | 
(ch. 76. ſet. 29, 30.) who muſt have Notice to ap- 
pear at Seſſions, (ch. 76. ſect. 31.) and ſhall have 
Time to cut down their Timber, (ch. 76. ſect, 32.) 

and may appeal to Aſſizes, ch. 76. ſect. 33. 


G. 


Surveyors of the Highways are to be Surveyors, 


nominated by a ſpecial Seſſions, out how appoint- 
of a Liſt of the Inhabitants, and are ed. 

bound to ſerve, under Pain of 5 J. and | 

if the firſt Nominees refuſe, others are to be appoint- 
ed in like Manner, (ch, 76. ſect. 35.) And the Ju- 
ſtices neglecting to make ſuch Nomination, forfeit 
5 . Ch. 76. ſect, 36. 


H. 
Surveyors muſt view the Highways eve- Ho they are 
ry four Months, and make a Preſent- to execute 
ment of their Condition to a Juſtice, their Office. 


and give Notice of Annoyances in 
the Church, and if they be not removed by the Par- 
ties, may remove and diſpoſe of them, and ſhall be 
reimburſed their Charges by the Parties, ch, 76. ſect. 37. 


Alſo they muſt appoint ſix Days for the 


Repairs of the Highways, and give Six Days. 
Notice thereof in the Church, and 
return the Defaulters to ſome Juſtice, who ſhall pre- 


ſent them at the Quarter-Seſſions, ch. 76. ſect. 38. 
Alſo they may take broken Stones from 


Quarries, and dig for Gravel, Sc. Stones and 
under certain Reſtrictions, ch. 76. Gravel, 
ſect. 39, 40. 

And they may turn a Watercourſe in- Wotercous ſes. 
to the Grounds adjoining, ch. 76. 

mas" TY 1 | 

And they may make Sluices thro' Banks Sluices. 
in Highways,(ch.76. ſect, 42.) and may 
make new Ditches, ch. 76. ſect. 43. | 

They ſhall be re-imburſed their own Re-imbur/- 
Money laid out in ſuch Repairs, by a ment. 


4 F Rate 7 
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Trees and 


Index 10 . he Firſt Book. 


Rate, (ch. 76. ſect. 22.) And ſhall receive all Fines | 
for not Repairing the Highways, ch. 76. ſect. 23. 
They muſt duly execute all Parts of 
Special Seſ- their Office, and make true Preſent- 
ſions. maeents concerning the Highways to 
the ſpecial Seſſions, and give true Ac- 


Forfeitures, counts,  &c. under ſevere Penalties, 
ch. 76. ſect. 44, 45, 40, 475 70. 
; I. | 
Nuſances. A Ditch overthwart a Way, (ch. 76. | 


: ſect. 48.) or kept foul, (ch. 76. ſect. 
50.) or Boughs of Trees hanging over it, (ch. 76. 
ſeR. 50.) are Nuſances at Law. 


No Excuſe for laying Logs in. it, that | 


_ Excuſe. there is a winding Paſſage thro them, | 


ch. 78. Tect, 49. 


But Neceſſity excuſes the unlading Billets in a Street, 


ch. 76. ſet. 49. 
Owners of Lands adjoining to Highways 
Ditches and to ſcowr their Ditches, cut their 
Hedges. Hedges, and lop their Trees, &c. 
under ſeveral Penalties, ch. 76. ſect. 
52, 537 54» 55» 50, 57. 
Trees and Buſhes to be removed from 
Buſhes. Highways, ch. 76. ſect. 58, 59, 60. 
No Soil, (ch. 76. ſect. 62.) Stone, Tim- 
Soil, Dung, ber, Straw, or Dung, to be laid in a 
&c. Highway, ch. 76. ſect. 61, 62, 63. 
No Poſt, Stone, or other Thing ſet up 


Poſts not to le for the Security of the Highway to 


removed. be removed, c. ch. 76. ſect. 64. 
| N | 
Proceedings In what Manner the Leet, or in its De- 
again Offen- fault the Quarter-Sefſions, are to pro- 
ders. ceed againſt Offences relating to the. 
Highways, ch. 76. ſect. 67. | 
Fines. How, the Fines are to be eſtreated, aſſeſ- 


ſed, levied, and accounted for, ch. 76. 
ſect. 67, 68, 69, 70, 73. | | | 
Surveyors muſt preſent all Offences of 

this Kind, ch. 76. ſect. 70. ſupra 
| Letter H. ad Ip | 
A Juſtice of Peace may preſent all ſuch Offences of 
his own Knowledge (ch. 76. ſect. 71.) and it is a 
Queſtion whether ſuch Preſentment be traverſable, 
ch. 76. fect, 72, © | 

In what Courts ſuch Offences may be 
Courts. determined, ch. 76. ſect. 74. | 

The next Juſtices may puniſh the Failure 
Day's Wark. of the Day's Work, ch. 76. ſect. 76, 

76 | | 


Preſentments. 


Indictments for ſuch Offences to be determined in the 


proper Counties, and not removed by 
Certiorari, ch. 76. ſect. 78, 79. 
Feet the Juſtices under this Pretence ſhall | 
not be ſuffered to exceed their Juriſdiction, ch. 76. 
ſect. 80. | | | | | 
$ Proſecutions muſt be within ſix Months, 
ch. 76. ſect. 81. ] 
The Defendant ſhall have Notice of all 
ſuch Proſecutions, (ch. 76. ſect. 83.) and be admit- 
ted to traverſe any ſuch Inditment except in the 
Court-Leet, ch. 76. ſect. 83, 84. 


L 


Firm of In- In ſuch Indictments it is fafeſt to ſhew 


dictment. a Locus a quo & ad quem, ch. 76. 
ſect. 86. 


Certiorari. 


Six Months, 


done, ch. 76. ſect. 87. 


alledged, ch. 76. ſect. 88. 
The Way muſt appear to be common, ch. 


muſt be ſpecially ſet forth, (ch. 76. ſect 
For diverting a Highway not good, ch. 


M. 


Difference between an Aſſault in the 400 
Highway and in a Town, ch. 28. 5 


ſect. 25. 


Pigler. 
Not to travel on a Sunday, ch. 6. ſe, 3. 


| 8 Molidap. 
Forfeiture for Abſence from Church on ſuc; 
Church, A. | 


What it is, ch. 26. ſect. 2. 


A. 

Juſtifiable Homicide muſt be thro Ne- Jug 
ceſſity wholly without Fault, (ch. 28, , 
ſeR. 1.) and muſt have no Malice co- Path 
vered with Pretence of Neceſſity, ch, \fy 
28. ſect. 2. 

According to ſome Books it may be plea- Pal 
ded ſpecially, ch. 28. ſect. 3. 


B. 

Where it happens in the Execution of Im 
Juſtice, the Court muſt have a Ju- J 
riſdiction, ch. 28. ſect. 4, 5, 6. nl 

And the Execution muſt be by the pro- 
per Officer, (ch. 28. ſect. 7, 8, 9.) Pu. 
and warranted by the Judgment, ch. «© 
28. ſect, 10. | W 


C. 

Where one may juſtify the Ong of a 4 
Felon, though he be not indiQed, J 
(ch. 28. ſect. 11.) or of an innocent a 
Perſon if he be indicted, if he fly from (46 
Juſtice, (ch. 28. ſect. 12.) or of one Fi 
who Aſſaults his Gaoler, (ch. 28. 
ſet. 13.) or of a Rioter, or forcible 
Enterer, &c. (ch. 28. ſect. 14.) or 
of a Treſpaſſer in a Park, (ch. 28. 
ſect. 15.) or of one who fights a Com- 
bat allowed by Law, ch. 28. ſect. 16. 


| D. f 
How far the Sheriff may juſtify the kill- 
ing of one, who will not ſuffer him- ln 
ſelf to be arreſted by civil Proceſs, ch, 
28. ſect. 17, 18, 19, 20. 


| | 
Generally one may juſtify killing one, 
who attempts to commit a Felony, 


3 


(ch. 28. ſect. 21.) yet the Party him- 


A Place muſt be ſhewn in which the Nuts 
The Length and Breadth of the way nn f. 


In an Indictment againſt a particular Panty d 
Defendant muſt be ſpecially charged; Bs i 


Vi & Arms not neceſſary, ch. 76, ſect. 92. ＋ 


VM 


Ce 


[ra\ 


| without Fault, (ch. 28. ſect. 22.) | 
if muſt be ane nir killing another in defending 
or can — a bare Treſpaſs, (ch. 28. ſect. 23.) 
.. it clearly ſettled, that a Man may juſtify | 
who attempts to kill him, ch, 28, 


F. 
In what Caſes the killing of an innocent 


| Perſon may be juſtified by inevitable 
** Neceſfity or Accident, ch. 28. ſect. 
26, 27. | 
G. 


bh yer Where Homicide may be excuſed in a 
Labourer working with a Hatchet, 
c. (ch. 29. ſect, 2.) in the Rider of 
orſe, (ch. 29. ſect. 75 in a Workman flinging 
In Timber from a Houſe, (ch. 29. ſect. 4.) in a 
dool-maſter, Father or Maſter, (ch, 29. ſect. 5.) 
a Perſon uſing an innocent Diverſion or Sport, 
29, ſect. 6, 7.) in one fighting at Barriers, (ch. 
ſe, 8.) in one who lays Ratſbane to deſtroy 
min, ch. 31. ſect. 43. See Panflaughter and 
der. | | 


unium. 


H. 
enden- Excuſable Homicide ſe Defendendo, in 


13. 
ar neceſſary to go back to the Wall, ch. 29. ſect. 
1% 16. 


1. 
Wer juſtifiable to kill one, who attempts to com- 
a Murder, ch. 28. ſect. 24, 25. 


I. 

ble No excuſable Homicide is Felony, or 
le 1 puniſhable with Loſs of Life, (ch. 29. 
ſect. 19, 20, 21, 22.) yet it is not bail- 
able, (ch. 29. ſect. 23, 24.) neither 


laughter, Purder and Felony, 


„ 
thin the Statute of Foreſtalling, ch. 83. ſect. 17. 


(Yozſe-W2ead. 
om to be made and ſold, ch. 78. ſect. 8. 


ſect. 89. 


Hoꝛle⸗Courſer. 
tel on a Sunday, ch. 6. ſet. 3. 


Pozſes i 


taking them, ch. 33. ſect. 24. See High⸗ 
„ C. and Pur vepoꝛs, oy 5 


Veſtler, See Innholder. 
Houſe. 


= Kh a Houſe wherein Burglary may be com- 


what kind of Quarrels, ch. 29. ſect. 


er material who gave the firſt Blow, ch. 29. 


Wt be pleaded ſpecially, ch. 29. ſet. 24. See | 


Cauſeys, See Yighways, A. F. ch. 76. I 


Inder to the Firſt Book. 


What is ſuch a Houſe wherein Arſon may be commit- 
ted, Sc. ch. 39, ſect. 1, 2, 3, . 
Lawful to aſſemble Friends for the Defence of an Houſe, 
ch. 63. ſect. 8. ch. 65. ſect. 10, hs 
Where the Doors may be broken open, ch. 63. ſeR, 16. 
Clergy 1 from Felonies in a Houſe, ch. 33. 
16. | | 
Larceny in a Houſe, See Larceny, H. PART 
F E to pull down a Houſe riotouſly, ch. 65. ſect. 
38, 359. 


Houſholder. 


| Within the Statute of Bridges, ch. 77, ſec, 16. 


| Punters. 
Where guilty of Felony, ch. 49. 


Yusband, 


W here he may be bound to the Peace, or forfeit his 


| Recognizance, for beating his Wife, and e converſe, 
ch. 60. ſect. 4, 23. „ 

Huſband and Wife one Perſon, ch. 33. ſect. 19. ch. 

72. ſect. 8. lawful for the Huſband of an Heireſs to 


maintain the Anceſtor, ch. 83. ſect. 14. 


| Huſband alone may bring a Decies tantum, for an Em- 


bracery in an Action by himſelf and his Wife, ch. 
85. ſect. 19. See Coverture, and ch. 27. ſect. 7, 
ch, 32. ſect. 6. EY 


— — — 


Jdeot, See Madman. 


Jeluit. 
Fon to harbour him, ch. 18. ſect. 14. 


Imbezilment. 
Of the King's Stores, in what Caſes Felony, ch. 18. 
„ 
ſect. 1 7. J | 
Implication, See King's Bench and Statute. 


Impoꝛtation. 
Of Victuals by Aliens, ch. 80. ſect. 7. 


againſt Foreſtalling, ch. 80. ſect. 3, 34, 35. 
Impoſtures, ch. 5. ſect. 3. 
Impaiſonment, 


ſect. 8. 


| Impriſonment of Affrayers. See Aﬀeays, C. D. E. 
Impriſonment of Wearers of Armour. See Armour. 
Impriſonment of unlicenſed Alehouſe-keepers. See A le⸗ 


houſes, 
Jneapacity, See Offccers, 
Jncloſare, 


ſect. 6, 7. 


dee Burglary, 


Imbezilment of Varn or Wool, where Felony, ch. 33. 


Foreign Victuals imported, how far within the Laws 


Forcible Enterers, when to be impriſoned, ch. 64. 


How far it binds one to repair a Highway, ch. 76. 


| A 


May be guilty of a forcible Entry, in reſpect of actual 


Who an Ingroſler within the Statute, ch. 80. ſect. 15. 


Indictment, ee 
Difference as to the aſcertaining Time and Place be- 
tween an Indictment of Murder and forcible Entry, 
ch. 64. ſect. 42. | 1 | 
Regularly Indictments on Statutes muſt purſue the very 
Words, (ch. 80. ſect. 13, 20. ch. 17. ſect. 8, -» 
ch. 19. ſect. 36. ch. 35. ſect. 3. ch. 42. ſect. 5. ch. 
16. ſect. 17, 18.) but need not ſhew that the Party 
is not within the Benefit of an Exception, ch. 10. 
ſect. 2. ch. 80. ſect. 19. See Statute. Vt 
Not vitiated by improper Latin, unleſs it be unintelli- 


gible, (ch. 70. ſect. 26.) or nonſenſical, ch. 27. ſect, 15. 


For a Nuſance, muſt not lay it to the Damage of par- 
ticular Perſons, ch. 76. ſect. 89. ch. 75. ſect. 3, 4, 5. 


Lawful to kill an innocent Perſon being indicted, if he 


fly from an Arreſt, ch. 28. ſect. 12. ; 

Indictment for Goods taken by a Treſpaſſer, lies in any 
County whither he carries them, ch. 33. ſect. 9. 

Indictment for forcible Marriage, in any County whither 
the Woman is carried, ch. 42. ſect, 10. 

For Indictments of particular Offences, See the ſeveral 
Heads of thoſe Offences, and of Contra Pacem, 
and Ui & Armis, and Statute, | 55 
For other Matters, ſee Ring. Bel | 


Infant. 


Under the Age of Diſcretion not to be proſecuted cri- 
minally, ch. 1. ſect. 1, 8. 

How to be dealt with, if he can diſtinguiſh between 
Good and Evil, ch. 1. ſect. 8. Re 


Perſonal Violence, ch. 64. ſect. 35. See Riots, C. 


Inkerioz Court, See Contempts, B. 


Info2mation, 


Where neceſlary to lay it in the proper County, ch. 80. 
ſect. 47. See Church, F. 


Ingots. 


Forfeiture for making them in Imitation of Spaniſh, ch. 
18. ſect. 2. 


Ingroſlng. 


How far unlawſul to ſell in groſs, at Common Law, 
. 


What Victuals may be ingroſſed, ch. 80. ſect. 16, 17, 
18, 337 35. See Monopolp. | 


Inhabitant. 


W ho are taxable as Inhabitants within the Statute of 


Bridges, ch. 77. ſect. 16, 


Inn and Innholder. 
Innholders indictable at law, for harbouring Thieves, 


ſuffering Diſorders, Inconvenience of Situation, &c. 


. | 


Puniſhable at the Suit of King and Party, for refuſing 


to entertain. Gueſts, ch. 78. ſed. 2. 
Lawful to enlarge an old Inn, or ſet up a new one, ch. 


78. et; 3, 4. 


Muſt ſell their Victuals and Provender at reaſonable 


Rates, ch. 78. ſect. 8. ch. 80. ſect. 6. 


Index to the Firſt Book. 


| Lavwful for them to ell Bette end Oe . 0 
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80. ſect. 11. See Alehoule and Mig 


Inn of Court. 
Burglary in a Chamber therein, ch. 38. fed 


Inqueſt of Dffce, 
Lunacy of à Criminal, triable by Tn 

. 1. . F RI. 
See Cozoner and Fozfeifure, 


ar Jnquiſifton, 
See Coꝛoner and Fozfeiture, Lands and En 


Inſtrument. 


Felony to ſell, or have a coining Inſtrunex 
ch. 17. ſect. 52. | | 


Intention. 
Amounts not to Felony, ch. 25. ſect. 3. 


What Intention requiſite in Burglary, (ch, 3. f 
what in a Riot, ch. 65, ſect. 3. | 


Invocation. 
Of an evil Spirit, Felony, ch. 3. ſed. 4, 


Ireland. 


Not a foreign Nation, as to the bringine am 
Money from it, ch. 17. fect. 67. See ch. .f 
Forgery concerning Lands there, not witlinteh 


ch. 70, ſect. 20. 
Irony, | 
How underſtood in a Libel, ch. 73. ſect. 4. 


Jrreverence, 


Irreverent Behaviour in a Church, excuſe 20 
warden reſtraining it, ch. 63, ſect. 29, 


Judges. 
How puniſhable for Bribery, ch. 67. ſe. b. 
Puniſhable only in Parliament for what they d 
in Courts of Record, ch. 72. ſet. 6. 
Not within 8 H. 6. which makes imbezilligh 
Felony, ch. 45. ſect. 4. See Jurisdiditi a 
verſe. | 7 
Judgment. 
Præmunire to impeach a Judgment at Comm 
ch. 19. ſect. 14, 15, 16, 17. 
Villainous Judgment in Conſpiracy, ch. 7! 
See Erroz and Heir. 


Jurisdiction. | 
Felony in executing Perſons without Ju 
Yomicide, A. | 
Want of Juriſdiction no Excuſe of Coffe 
72. ſect. 3.) yet perhaps it makes not a jd 
plaint amount to à Libel, ch. 73. ſect 


Jury. 
No Inhabitant of a County ought to be of 1 


In what Manner they are to make Horſe-bread, ch. 78. 


ſect. 8. 
3 


Trial of a Cauſe concerning the Repairs d. 
ch. 77. feet. ©. . 


WOT” For his Verdict in crimi- 
| ot to be roſecuted | 
lage eng 2 Jeb, dh erbat ch 
" hreatening a Juror, * WIL A 


ſect. 3⁵ 14. 


iy of Maintenance, ch. 83. ſect. 8. 
ris ind Embzacery, Larceny, F. and 
ſentmen . Fo e | 


Juſtices of Dyer. See Dyer. | | 

, 4 
Juſtices of Peace. | 
3 diſcretionary Power of binding to the Good | 
viour, ch. bl. | 


4. 5 
r Power in other Caſes, ſee the ſeveral general 
under which they are contained. 


Juſtification. ien 
ſification of 4 Libel, ch. 73. ſect. 6. 
* Demelne, and Homicide, A; 
„D, E. 


.. I of 


palindar. See Computation. 
Billing. See Purder, 5 
d. ce Maintenance, D. and Champerty. 


King, 


RY King in poſſeſſion within ther Gratis * 
[reafons, ch. 17. ſect. 11, 12, Cc. ch. 24: ſect. 


2 Riralis, puniſhable at the King's Suit on- 
Fh. 83. ſect. 2. | | 


ative given to one King goes to his Succeſſors, 
Wo. ſed. 28. ch. 63. ſet. 31. 


Intempts againſt his Courts, Prerogative, Perſon, 
ernment, or Title, See Contempts. 


＋ 

e nothing elſe can, eh. 10, ſect. 29. See Diſ⸗ 
ation and Pardon. | 

King's Bench. 
ſupream Juriſdiction over all criminal Matters, 
4. fect. 51, 62, See Diſcretion, Fozcible 
ſy, L. Church, E. Certificate, and Riots, E. 
Rnave, See CWo2ds, | 
Unewledge, 


edge, ch. 70, ſect. 23. | 


Land. 


10 Title to it muſt always appear of Record; 
crefore he cannot ſeize it for Recuſancy, with- 
uſition, ch. 10. ſect. 45. 1 


Larceny, 
d Grand Larceny celined, ch. 33. ſect. L. 


ake to his Prejudice may be aſſigned for Error, 


Andor to the 


1 


c 


teri to his Prejudice is indictable, ch. 7 5. ſect. 4. 


mon in ſome Caſes conſtrued to amount ts | 


Firſt Book. 


as a Carrier, Taylor, or 


Alſo a 


The Goods ſtoin miſt not 
to 2 Freehold at the Time, (ch. 33. 


F 


A 


All Larceny includes, Treſpaſs, (ch, 32: Zarcoy 18, 
be. 2.) Therefore he who finds clmes Tias 


Goods, or has them mY to him paſs. __ 
illee, can't Carrier. 


ſteal them, (ch. 33. ſe. 3.) in which Baillec. 


reſpect the Common Law differs from 
the Civil, (ch. 33. ſect. 4.) Yet one, Civil Law. 
who has Goods by Delivery may com- 


mit Larceny by taking Part, (ch. 33. Taking Par. 
ſet. 5.) Alſo one who has the bare 

Charge, or ſpecial ' Ule of Goods, as Charge, or Uje 
a Shepherd, or Gueſt, may be guilty of Goods; 

of Larceny, (ch. 33. ſect. 6.) fo 2 


a Carrier, having brought them to Privity deter= 
the Piace appointed, (ch. 33. ſect. 7.) mined. 


ſo may he who has then delivered to Py 

him by legal Proceſs fraudulently ob- Fraus Legis. 
tain'd without Colour of Title, (ch. 

33. ſect. 8.) And he, who ſteals from Stealing frent 


one who ſtole them, may be indicted - a Thief. 


as having ſtoln them from me, (ch. 

33. ſect. 9.) Alſo a Lodger may co- Lodęer. 
mit Larceny by ſtealing Goods from 
his Lodgings, (ch. 33. ſect. 10.) ſo b 

Statute may a Servant, having Gdods Servant: 


delivered to him to keep, and running 


away with them, while a Servant, 

(ch. 33. ſect. 11, 12.) if the actual Property were 

in the Maſter at the Time, (ch. 

not if he barely waſte them, (ch. 33. ſect. 14.) br 

if they were delivered for any other ä 

Purpoſe than to keep them, (ch. 33. | 

ſet. 13.). Benefit of Clergy taken Clergy; 

away oe ch. 33. ſect. 16. 
eaver imbezilling Wool, &c. may by Statute 

be guilty of Felony, ch. 33. ſeR. 17. 


B 


The Thing ſtoln muſt be carried away, 


that is, in Judgfnent of Law, by the Carrying 2 
leaſt Removal from the Place, ch. 33. «ay, 
ſect. 18. h 


. O: 


The Wiſe can't be guilty by ſtealing the 7//ho may be 


Huſband's Goods, nor a Stranger by guilty. 

Taking them from her Delivery ; but 

by Taking her with the Goods, he may, ch. 33. 
ſe. 19. See Coverture and Neceſſity. - 


D 


— 


1 bend 4 what. | 


| ſedt. 21.) and ought to have a known may be. 
common Value, for which cauſe there Freehold, 
can be no Larceny of Writings, (ch. Writings, 
33. ſect. 22.) Neither ought they to Baſe Native. 
be of a baſe Nature, ch. 33. ſect. 23. | 


by 


E. 


Some one habe a Property in the Thing Property, 


ſtoln, therefore there can be no Lar- 

ceny of a Wreck, &c, before Sei- Mrect. 

ſure, (ch. 33. ſect. 24.) nor of 

Fiſh in a River, (ch. 33. ſet. 25.) Fo. 

nor of any other Thing feræ Natura, Feræ Nata- 

being at its natural Liberty, (ch. 33. ræ. | 

ſe&t, 26, 27.) yet there may be Lar- 

ceny in taking cmeſtick Beaſts, ( ch. 5 5 

33. ſee, 9 ) or Bona cujuſdam Ignoti, Bona Ignoti/ 
4 of 


33. ſcct. 15.) but 


gods Larceny | 


under in the. Firſt Book. 
Eccleſiæ. or of an Abbey 8 8 or 2 a 3 5 vid Lelbdnefs. 
Shrowd, _ Shrowd from a Corps, (ch. 33. fect. d eie 7 A: 
The Thief': by Taking his own Goods from a _.Aib&.. 


own Goods, Carrier, ch. 33. ſea. 30, NOTTS. Ws 00 5 ue 550 
| NY . e Haw taken in a ſtrict Senſe, ch. 73. RA 


1 I How in a larger, ch. 73. ſect. 2, 3. 
Grand Lar- The Value of more than 12 d. (ch. 33. ] Where Ironical Writings ſhall be con- Ja, 
ceny. ſect. 31.) makes the Offence Grand | ftrued Libels, ch. 73. fect. 4. Wr. 

12 d. Larceny in every Accomplice, (ch. 33. | Where the Want of a whole Word Hat 
ſect. 32.) tho 25 Goods ſtoln at any ſhall be ſupplied from the whole Sen- 


one Time be under that Value, ch.] tence, ch. 73. ſect. . 
. Truth no Juſtification, ch. 75 ſeQ.6, Tu 


Petit Larce- The Want of ſuch Value makes the Of- A Libel may be of private Perſons as 


. fence Petit Larceny; (ch. 33. ſect. 34.) | well as of publick, (ch. 73. ſect. .) Pri 
Indictment. of which one may be found guilty who even after their Death, ch. 7 3. ſect. 1. 


is indicted of Grand Larceny, (ch. 33 | But no Proceeding in a regular Courſe of Tull 
Puniſhment, ſect. 35.) but ſhall not loſe his Life Juſtice ſhall be conſtrued to be a Li- bach 
nor Lands, ch. 33. ſect. 36. See Fe- bel, tho* the Court have no Juriſdi- | 
lony, _ 15 | Aion of the Matter, as ſome ſay, unleſ þ 
99 . ſtions be wholly groundleſs and maliciny | 
| wy 1 G. | [2 Pp | | ſe. 8, I2, 15. | 5 
From the What ſhall be ſaid to be private Larceny No 4 2 8 7 e for being Oh 
| . d what ch. ODICENE, ch. 73. 9 | 
Perſon. e e and what open, Who ſhall be 94. to be a Male: & ad 


_ Clergy, Privaca Larceny excluded from Clergy. Publiſher of a Libel, ch. 73. ſect. 
| if above the Value of 12 d. were ſtoln, 10, I2, (15. eh 3 
ch. 35. ſect. 2, 3, 4+ 5 How far a Letter may be conftrued a la 


Libel, ch. 73. ſe. 11, 
. . 1 1 Barely reading, laughing at, or ſpeaking li 
From the Larceny from the Houſe in many Caſes fs 8 no P ublication, ch. 73. laj 
Houſe, excluded from G 2 Ch. 36. n «he Ns 1 0 
bes FOE bel, That he did it © ch. 74. 
Latin. See Jndictment and Schoolmaſter. es. 1 "5 e A 73 
| 2 I Libellers, how puniſhed, ch. 73. ſect. 10. Pu 


Law, See Petition and Partie 
KOT | arliament. 
How the Common Law agrees with the Maſaical as to P | ** „ 
Murder, (ch. 31. ſect. 8, 16.) and differs as to Lar. | 1 88 
CORY, Oh. 32- ML & onoooaiidgir. | 0 „ e l r 
Quære, If as to Uſury, ch. 82. ſe. 7. „ apogee to go more than five Mils ia 
See « non ; d rtial Law, | CN, I2, ſect. I2, 13, 14, 15. | 
ce Common Law Courts, an Partial L | Of Abe, Sew Sdohaufiags'" 12. 
Of Badgers. and Carriers, Q. See the reſpelt 
E1 awper. I᷑I0o go beyond Sea, ch. 22, ſect. 4. L 
Any Perſon of the Profeſſion of the Law may be guilty Lie; 


of Bribery, ch. 67. ſect. 2. | a 5 1 
No Recuſant, (ch. 10. ſect. 47.) or Non Abjurer, (ch. High Contempt to give the Lie in Mui 
24. ſect. 8.) ought to practiſe the Law. ch. 21. ſect, q. e 
No Refuſer of the Oath of Allegiance and Declaration | Whether a naked artleſs Lie can be put 

againſt foreign Supremacy to practiſe as a Lawer, Cheat, ch. 71, ſect. 2. | 

under Pain of a Premunre, ch. 19. ſet. 4% | 6:17 8669 
Ls Neg 1 | | Lieutenant. 
Lapman. | The Lieutenant of the County to aſſent v. 


Difference between the Puniſhment of a Layman and | Licence of going from home, ch. 32. 12 
Clergyman for making an Affray in a Church, or | n 
for depraving the Common Prayer. See Affraps, E. Ligeance, 
and Common Paper. . | Local Ligeance, ch. 17. ſect. 5. 


Natural Ligeance perpetual, ch. 17. ſecl. 
Leet. | Due to every King in Poſſeſſion, ch. 17. ſec, 1h 


All Affrays, but not private Aſſaults, (ch. 63. ſeR. 1.) 

and all Nuſances to Highways, (ch. 76. ſect. 1, 67, 
69, 74.) are inquirable in the Leet. 

Preſentments in a Leet, how traverſable, ch. 7b. ſect. 


72, 84. Livery. 


To give Liveries for Maintenance, highly e 
Letters. See Libel, 83. ſect. 43. . 
1 | 


Lip. 
Where Felony to cut it off, ch. 44. {8 + 
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N Larcen in reſpect of his Furniture, 
be guilty of oh I lee ii 
ſect. 10. E 
ALedgings. 


= gar Burglary may 
N. 1% 14» 15. T0 | 

' | London, See Papi, B. 
far uwful to regrate Butter and Cheeſe in it. See 


e ois gane, hit he Mayor ben f. 


| den Commiſſion, extends not to ſuch as are li- 
eV 


AL d. See: 
far he may maintain his Tenant, ch. 83. ſect. 

Se Tenant. x I 
Aaend af a Panoz, + 


Licence the erecting of a Dove-cote, ch. T5: 


W 2ottery Orders, See Counterfeiting. 


Love. 
g upon one to provoke to unlawful Love, ch. 3. 


=» 
*F 


Lunatick. See Madman, 


8 


Ne 


LOTS md Lunaticks puniſhable by no criminal 
ecution, ch. 1. ſect. T. | 
era Madman may be puniſhed as a Traitor, 
ſect. 2. ch. 17. ſect. 4, Io weil 01 


on Nen Compos, neither to be arraigned nor ex- 


k of Office, and Pute. 


| 7 Diſcertinn no Excuſe in a Civil Action, 


d incites a Madman to do a Crime is a principal 
nder, ch. 1, ſect. 7. See D2unkenneſs. 

de may juſtify confining and beating his Friend, 
z mad, ch, bo, ſect. 23. See Felo de ſe, 


Pagick. See Chapter 3. 
Paim, See Mayhem, 
Paintenante. 

1 


83. ſect. I, 


ſect, 2. 3 | 
Puniſhable only at the King's Suit, ch. 
33. ſea, 2. | 


aintenance Curialis deſcribed in general, 
ch. 83. ſet. _ | 


Its three Species deſcribed, ch. 83. ſect. 3. 


Dutt, 


or giving Evidence officiouſſy, & 
be committed in them, ch. 38. 5 


ted by Statute to Par ticular Perſons, S ſeek. b. 


He in Remainder or Reverſion, or his 


ance recorded, ch. 83. 


| How far one may lawfully maintain ano- 
Madman. | El +0 BN 


d, but kept in Priſon, ch. 1. ſect. 3, 4. See In⸗ 


ve Maintenance in general, what it is, ch. 8 
. | | © Bz. ſect. 29, 30, &c. 


Maintenance Ruraljs deſcribed, ch. 83. 


Any Aſſiſtance in a Cauſe, whether v4 | 
| oney, (ch. 83. ſect. 4.) or Friend- 
ſhip, (ch.'83. ſect. 5.) or by petting; 


A of Mains 

tenance, HA 

ney, * Friend. 

| 'c. hip, Evis 

(ch. 83. ſect. 6.) or by openly coun- dence, 

tenancing one Side, (ch, 83. ſet. 7.) Oduntenancei 
or by ſolliciting a Judge, (ch. 45 PICS 
ſect. 8.) may amount to an Act of Maintenance, 
whether given before or after Judgment, ch. 83. 
ſect. 11. 

But a bare Promiſe, (ch. 83. ſect. 7.) Promiſe. 
or friendly Advice hanging a Plea, Advice, 
(ch. 83. ſect. 9.) or even Money before 
a Plea, ch. 83. ſect. 10. are not Acts of Maintenance. 


Kee” 


1 


Alienee, may lawfully maintain, (ch. Maintenance 
333. ſect. 12.) ſo may he, who has a lawftd in Re- 
bare Contingency by Grant, (ch. 8 3. ſpec? of Inte- 
ſect. 13.) ſo alſo may he, who has a ref. 
Poffibility as Heir apparent (ch. 83. 
ſect. 14.) and ſo perhaps may the Grantee of a 
Reverſion before Attornment, (ch. 83. ſect. 15.) 
and clearly a Warrantor ſhall have the like Indul- 
gence, (ch. 83. ſect. 16.) ſo alſo ſhall he, who bas 
an equitable Intereſt in Lands or Goods, or even in a 
Choſe in Action, (ch. 83. ſect. 17.) alſo thoſe, who 
have a common Intereſt by one Title, may maintain 
one another, (ch. 83. 4. 18.) alſo one, who is 
Bail for another may take Care to have his Appear- 
ſect. 19. | 


D. 


o 


ther in Reſpect of Kindred or Affini- 


er in Reſpect of Kindred. 
ty, ch. 83. ſect. 20. | Fs 


How far a Lord may maintain his Te- Lord. 
—— ̃ĩ˙Ü Ü- 
How far a Tenant may maintain his Tenant. 
. 
How far a Maſter may maintain his Ser- Maſter. 
vant, ch. 83. ſect. 23. 5 
How far a Servant may maintain his Ma- Servant. 
ſter, ch. 83. ſect. 34. ET 1 294 
| How far one Neighbour may maintain Neighbour. 
. anqther, ch. 83. ſect. 25. | ; | 
How far any one may aſſiſt a poot Man, Charity: 
or a Foreignet, out of Charity, ch. 83. 
ſect. 26. | 
How far a Counſellor may maintain his Counſellor, 
- ment; <>, 837 wet. 27. TR 
| How far an Attorney, ch. 8 3. ſet. 28. Attorney. 


Whether in a Court whereln he is not an allowed At- 
torney, ch. 8 3. ſee, 28. 7555 1 

Penalty for uſing any Deceit or Colluſion Collufion. 

in Behalf of a Client, ch. $3. ſect. 29. 


What ſhall be conſtrued ſuch Colluſion 


or Deceit, ch, 


| F. 
Maintenance puniſhable at Law by 
Action or Indictment, ch; 83. ſect. Common Law. 


And farther puniſhed by ancient Sta- | 
tutes, with ſevere Penalties, ch, 83. Statute, 


ſect. 37, 38. 
| 377 3 What 
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Monopolies, (eh. 79. ſect. 


Whether the Words Domus Manſſonalis be neceſſary in 
an Inditment of Burglary, ch. 38. ſect. 10. | 


25 ene FE re Ee Ee Wy en Lohont E 
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Index to the Firſt Book. 


What Courts and Suits are within N 5 r ch. 


ane 
Nonſuit no Bar to an Action on theſe 


Statutes, ch. 8 3. ſect. 41. Ay 
| An Action may be brought by way of } 
Prevention. ch. $3, ſect. 42. 
Expoſition of the Statute of 32 H. 8. 9. concerning 
Maintenance, ch. 83. ſect. 44, 45, 40, 47. 
Maintenance of a Juror in not finding a Riotz of. mY 
ſect. 38. Ty | 


Palice. 


What Degrees bf it are required in Arſon, ch. 39. 14 5. 
What in Murder. See Purder, D. 

What in Trealon, ch. 17. ſect. to. 

Malitia egreditur * ſonam, ch. 27. ſect. 4. ch. 29. ſect. 


11. ch. 31. ſect. 41, 42. 
Malice conceiv'd during a Service, makes a Servant 


guilty of Petit Treafon, if he kill the Maſter after, 
ch. 32. A 


Palt. 


Whether the making Corn into Malt alter the Property, 

„echt:. ec. 13. 

Neither Malt nor Corn bought to be malted, within the 
Statute of Fang ch; 80. ſect. 17, 18, 25, 26, 


alum in ie, 
7.) and Nuſances, (ch. 75. 


ſect. 8.) Mala in ſe. 805 Paeſcription. 


Panſion-Bouſe, 


What ſhall be ſaid to be a Manſion-Houſe, ch. 38. 
ſect. 11, 12, 13, 14, 15, 16. 


Agreed, That they are not neceſſary in an Indiẽtment 


of Arſon, ch. 39. ſect. 1. 
Domus Manſionalis and Meſſuagium e ch. 64. 


ſect. 37. 


Panllaugbter. 


What it js, ch. 30. ſect. 1. ch. 28. ſect. 22, 23. 
No Acceſſaries before the Fact, ch. 30. ſect. 2. 


Statute of Stabbing, (ch. 30. ſect. 4.) declarative of 


the Common Law, ch. 30. ſect. 5. 

Not material who ſtruck firſt, ch. 30. ſect. 6. 

Bare Abettors not within the Statute, ch. 30. ſect. 7. 

What ſhall come under the Words Thruſt or Stab, ch. 
30. ſect. 8. | 

What ſhall be ſaid to be a Weapon drawn, ch. 30. 
ſect. 8. 

The Words Contra fermam Statuti mere Surplus in an 
Indictment of this Kind, ch. 30. fe, 9, 10. 


Parket⸗ Tobon. 


There may be a Highway which doth not lead to a Mar- 
ket- Town, ch. 76. ſect. 1. 
See Foꝛeſtalling. 


Parriner. 5 
Wife deſtroying a Ship, guilty of Felony, ch. 48. 
ſect. 10. See Dol dier. 


_ | Guilty of Homicide per In nfortunitm only, for i 


| 


| | What Contempt are puniſhable with the Lob 
| See Paphem. 


| Where guilty of Larceny, ch. 33 ſb 5 


Partlage, 


Expoſition of the Statute of 3H. 7. 2, „ takin: 


Marriage, Felony, ch. 42. 


Expoſition of the Statute of 1 Fac, 


1. 1 
cond Marriage, Felony, ch. 43. : w 
F orfeiture for a N Marriage, ch. un g 


and 21. 
The Death of one killed T Sea, to be & 
by the e and Marſhal, ch ch. z. fan 1 


Partial Law, 


Felony to execute a Man b it in Time 
31. ke. 5 . ine ta 


9. 
Alien Enemies to be 1 by 1 it, ch. 17. ſe 


Pater, 10 


his Servant with moderate Correction, cj 
5. ch. 60. ſect. 24 

How far he may maintain his Servant, ch. 9 K. 
Where he may juſtify an Aſſault in B ol 
vant, ch. 60. ſect. 23. 

Miſtreſs within the Meaning of the Word Mix; 
Statute of Treaſons, ch. 32. ſect. 3. 


Paphem. 
What it is, <> 44. ſect. 1, 2 

How puniſhable by Common Law, ch. 44. fag 
How by Statute, ch. 44. ſect. 4, 5. 


Peal. 


Buying Corn to turn it into Meal, not withul 
tute of Foreſtalling, ch, 80. ſect. 17. 


Pember. 


21, ſect. 1, 2, 3, 4, 55 b. 


Pelluage. See Sith | 
Piles, See Computation. 
Piller. 


Pines, 


Allom Mines, to belong to the Owner of ttt 
79. ſect. 23. 


Pisbehaviour. See — 


Piſchance. 
A Hurt by Miſchance forfeits not a Rec 5 


the Peace, tho' it be no Excuſe in a Ci 
60. ſect. 27. 


See Yomicide, FD ; 
Miſpꝛillon. | 

| A. | 
A Miſpriſion contained in every Treaſon = 


Sc. ch. 20, ſect. 1. ch. 59. ſect. 1. 


Money guilty of a high Miſpriſion, 
See Contempts. 


22 

Miſpriſion of Treaſon, what it is, ch. 
20. ſect. 2. nets _ 
Ma. according to 25 E. 3. ch. I7. fect. 42. 
* AY Approbation makes the Of- 
tun. fence Treaſon, ch. 20. ſect, 8 
ſhall be conſtrued to be an Approbation, ch. 20. 


If Perſons are bound to diſcover their Know- 
Ar Teo, ch. 20, Gg. 6, 7. 
Money not current Miſpriſion of Treaſon, ch. 


ect. bo. 


rs of falſe 
q 15. ſect. 56. 


| A 
hs Mites of Felony, what it is, ch. 59. 
| A ä 
aniſhable, ch. 59. ſect. 3. 85 
Piſtake. 


amount to a Felonious Intention, ch. 25. ſect. 3. 


Pirture. See Coin. 


Poneyv. e 2 
ho has falſe Money about him, may be ſeiſed, 
7. ſect, C8. See Coin. | 
Monkey. 
lony to ſteal it, ch. 33. ſect. 23. 


Ponopelp. 


| A. 

We is, ch. 79. ſect. I. | 

| Wholly unlawful by Common Law, 
Law, 
ſect. 2, 3, 4 5» 6. | | 
Wuniſted by Common Law, ch. 79. ſect. 2, 3, 4, 


nts of Monopolies declared void by Statute (ch. 
d. 8.) and made triable only at Common Law, 
9. ſect. 10, 11.) and all Perſons diſabled to 
uſe of them, ch. 79. ſect. 9. | 

Damages given to the Party aggrieved by them, 
is Action for them not to be delayed under Pain 
æmunire, ch, 79. ſeQ. 12, 13. 5 
urts are within this Danger, ch. 79. ſect. 13. 


B 


nopolies of new Inventions are excepted, ch. 79. 


le. 


What ſhall be eſteemed a new Invention, 
ch. 70. ſect. 15, 16, 17. 
Alſo Grants by Parliament, (ch. 79. 


ſenti- 


of Merchants (ch. 79. ſect. 19.) and 
Grants concerning Ordnance and 
Printing are excepted, ch. 79, ſect. 
20 


ans concerning Allom-Mines and Taverns are 


except in ſome ſpecial Caſes, ch. 79. 


ſect. 18. and Grants to Corporations 


Inder to the Firſt Book. 


ſignify all wilful killing, ch. 31. ſeR. 
I, 2, 3. ch. 29. ſect. 21, 22. 


cool Blood, as to act upon Malice, &c. 
Ch. Ix, ec, Zi, ih, ec. 


Where the Seconds of thoſe, who fight 
be guilty of Murder, ch. 31. ſect. 31. 


W hat ſhall be accounted ſuch a Provo- 
cation and Revenge, as will make 


ter, ch. 31. f 27; 28, 34, W lect. 
Where one ſhall be judged guilty of Mur- 
der, who intended to hurt another in 
a leſs Degree, ch. 31. ſect. 38, 39. 
| "I 
Where-ever a Man deliberately intend- 
ing to commit a Felony, directly kills 


another, (ch. 29. ſect. 11. ch. 31. 
ſe&. 41.) or himſelf, (ch. 27. ſe. 4.) 


Pum. | 
Lawful to export it, ch. 80. ſect. 30. 
| Purder. 
Murder anciently ſignified private killing Vs Significa- 
only, but by Degrees was taken to tion. 


Where one may be ſaid to kill another, Occaſion. 
who only occaſions his Death, ch. 31. 50 
ect. 4, 5, 6, 7. __ 

Where one may be ſaid to kill another, Want of Pre- 

for not preventing the Miſchief he vention. 
ought to provide againſt, ch. 31. ſect. 8. 

No Wound the Cauſe of Death in Law, Year and a 

whereof the Party dies not in a Year Day, 
and a Day, ch. 31. ſe. . 

Want of Care of a Wound no Excuſe ant of care 

for him who gave it. ch. 31. ſect. 10, of a Wound. 
WE 3 * 

The Death of one killed beyond Sea, Death out of 
where cognizable, ch. 31. ſect. 11. this Realm. 

Death of one killed on the Sea, where Sea. 
cognizable, ch. 31. ſect. 12. 

Death of one, who dies in one County County. 
of a Wound in another, where triable, 

ch. t.. 28. ä 
Murder in Wales, where triable, ch. 31. Wales. 
i. | 
| C. TY 
The killing of what Perſons ſhall be Jhat Perſons 
eſteemed Murder, ch. 31. ſect. 15. 
Where the Caufing an Abortion ſhall be Abortion. 
Murder, ch. 31. ſect. 16, Counſelling 
to kill an Infant before he is born, 
where Murder, ch. 31. ſect. 17. 
D. | 
What Malice ſhall be ſaid to be expreſs, Malice. 
and what implied, ch, 31. ſect. 19, 20, 
In what Circumſtances he, that fights a 
Duel, ſhall be fo far eſteemed to be in Duel. 


a Duel, ſhall 


Provocation. 


him, who kills another upon it, guilty of Manſlaugh- 


40. 


Intention to 


do leſs Hurt. 


Intention to 
commit ano- 


ther Felony. 


5 ch. 79, ſect, 22, K 
Nolaital Law. See Law, 
Pultiplication. 


| pad Sver formerly Felony, ch. 18. ſect. 7. | 


or is the occaſional Cauſe of another's Death, (ch. 31. 
ſect. 42, 43.) be is a Murderer ; ſo alſo is he, who 
fighting on a ſudden Quarrel kills one, who endea- 
vours to part the Affray, ch. 31. ſect. 44. 


Alſo thoſe, who intend only to commit Dangerous 
a violent Treſpaſs, may be guilty of Treſpaſſers. 


Murder, eſpecially if an Officer hap- 
pen to be ſlain, or the Party injured 
4 H ; | 


| Officer. 


Were 


were himſelf no way in Fault, ch. 31. ſect. 46, 47, 


48. ch. 29. ſect. 10. 
| G. | 
But regularly he, who barely intends to 


Aſſiſtance. aſſiſt another, is not guilty of Mur- 
der, unleſs the Party ſlain were a law- 
Officer. ful Officer, ch. 31. ſect. 50, 51, 52, 
| 333 I - | 

H. 
Where it is a Murder, to kill another 


Arreſt. in endeavouring to eſcape from an Ar- 
reſt, ch. 31. ſect. 55, 56, 57, 88. 


Niegal Authi- Where it is Murder to put Perſons to 
rity. Death in the Execution of an illegal 


| Authority, ch. 31. ſect. 59, 60. 
TFantouneſs, Murder through the Execution of an idle 
ET Action without any Intent to do Miſ- 
chief, ch. 29. ſect. , 1 2. ch. 31. ſect. 6G I. 
Phyſicł. Where it is Felony to kill one with 
Phyſick, preſcribed without Authori- 
ty, ch. 31. ſect. 62. 


Feigned Madneſs eſteemed ſtanding Mute, ch. 1. ſect. 
4. See Piracy and Advice, 


* 8 


Ne exeas Regnum, ch. 22, ſect. 4. 


| Neteſſitp. 
7 HERE an Excuſe of a Nuſance, ch. 75. ſect. 
10. ch. 76, kT 49. 


Where of Stealing, ch. 33. ſect. 20. | 


Where of Killing. See Momitide, A, B, C, D, E. 
Where of a Prieſt coming into the Realm, ch. 17. 


. 83. 
| Netghbour, 
How far one Neighbour may maintain another, ch. 83. 
ſet. 24. | | 
Where one is guilty of a Nuſance by incommoding 
his Neighbours, ch. 75. ſect. b, 10. 


Where the neighbouring Towns muſt cleanſe a River, 


ch. 75. ſect. 13. | 


Night. | 
What ſhall be eſteemed Night-time, ch. 38. ſec, 2. 


| Felony to deſtroy Cattle in the Night, ch. 46. 


Night-walkers. 
To be bound to the Good Behaviour, ch. 61. ſect. 4. 


Do Nobleman. 
May keep an unlicenfed Tutor in his Houſe, ch. 9. 
ſect, 2, 5. See Parliament and Peers, 


Non Compos, 
Making a Will for him, where Forgery, ch. 70. ſect. 
5. Sce Padman, and Felo de ſe. 


Non-feſance, . 


An Offence conſiſting in a Non-feſance needs no Venue, 
ch. 10. ſect. 5. | 


A bare Refuſal to leave a Houſe cannot amount to a 


Forcible Detainer, as it may to a Forcible Entry, 
ch. 64. ſect. 23, 30. 


Whether a bare Non-f:ſance can amount to For 
ch. 70. ſect. 6. — 


Pats 5 


| Not indiQable unleſs Publick, and à 6 


Index to the Firſt Book =» 


5 \Noſe,- Wh 

Felony malicioufly to cut it off, ch. 44 ka, 
Notice, 

It is implied in all Penal Statutes, That the Ne 

muſt have Notice of the Accuſation . 

64. ſect. 58, 60. ch. 76. ſect. 83. dere bla, 


Nuſance, 


the Pr. 0 Subjects, (ch. 75, ſect. 1, N. 
tend to the Prejudice of the King or of * I 
75. ſect. 4.) yet ſome Indictments for other i 
as thoſe againſt Scolds, or for Nuſances to H > 
need not conclude ad Nocumentum omnium, ch 4 
Bawdy-houſes, Stages for Rope-dancing, and 
Gaming-houſes, Nuſances, ch. 75. ſed. ( 
Where Play-houſes may be Nufances, ch. 15 9 
A new Dove-cote no Nufance, ch, 75. ky | 
An old Gate in a Highway, no Nuſance, ch. 5 5 
Making Candles, or uſing the Trade of a B 
far Nuſances, ch. 75. ſect. 10. | 
Diverting the Current of a navigable River, 
ch. 75. ſect. I1, 
Dividing a Houſe for Inmates, where a Nur 
75. lect. 12. +171 
Who muſt cleanſe Rivers, c. ch. 75. ky 
Nuſances, how puniſhed, ch. 75, {, 14 
For Nuſances to Highways. See Yighul 


— — 


Daths. 
O F Allegiance and Supremacy to be tin 
Officers, (ch. 8. ſect. 1, 2.) and by i 
maſters, ch. q. ſect. 4. oy 
Clergymen and Recuſants refuſing a ſecond 
the Oaths guilty of High Treaſon, ch. I 
Who are bound to take them under Pain a h. 
ch. 19. ſect. 27 to ſect. 44. 
How the Refuſal of them is to be certiſch 
ſer. 32, 33, 34. | | 
They muſt not be taken with any Reſerve, ci. 
They muſt be truly recited in an IndiQmenti 
king them, ch. 19. ſect. 36. | 
Oath of Allegiance, required of all Laymell 
mon Law, ch. 24. ſet. 3. | 
All Perſons bound to take the Oaths of A 
Supremacy under Pain of 40 s. ch. 24. ff 
Who are bound to take the Oath of Abjurtil 
ſect. 7. 9, IO, 11. 5 
The Cauſe of enjoining the ſaid Oath, c. A 
Delivery of Money in Purſuance of an C 
by Fear, Robbery, ch. 34. ſect. 4. 
He, that demands Surety of the Peace, mi 
Grievance upon Oath, ch. 60, ſect. 6, b 


| Obſcene. | 
A Writing, not a Libel, for merely being ® 
73. ſet. q. | 


Deeaſional Confozmity, ch. 8. 5 


Ottcupiers. 
Land-Owners, chargeable to the Repairs ol 
as Occupters, if they will not ſuffer them! 


cupied, ch. 76. ſect. 17. See ch. 77: 15 
v 
Ddio t Atia, ch. 29. ſet, 20 3 


ider to the Firſt Book. 


| ___ Offence. 3. | 

Puniſhment for one Offence, ch, 10. ſect. 7. 
dne 6, ſet. 38. See Convieton, „ 
11 * conſtr ued a ſecond Offence, ch. 1 7. ſect. 


de Felony by Statute. aj 


Office and Officer. 
Where forfeited for Negligenee, Non- 
uſer or Corruption, ch, 66, ſect. 1, 2. 
Publick Offices not to be bought, ch. 67. 
ſet. 3, 4» 5. | 
not to conceal Offences, ch. 59. ſect. 3. 
| What Officers are bound to receive the 
cacrament before and after Admiſſion, 
ch. 8. ſect. 1, 2, 3. 
How far they are bound to conſtant 


t, 


| L al 
is ch. 8. ſect. 5. 

All Recuſants diſabled to bear an Office 
7  jn the Army or Fleet, ch. 10. ſect. 47. 


| x 8, . ; 
ce Fa Popiſh Recuſant, ch. 12. fect. 26. 


Fcers bound to make a Declaration againſt Po- 
ch. 14. ſect. 2. | 
All Executions muſt be by the proper 

Officers, ch. 28. ſect. 8, 9, 10. 
How far a Victualler is diſabled to be an 
Officer, ch. 78. ſect. 5, 6, 7 


ons, 


ficer, ch. 31. ſect. 44, 48,51, 52, 54. 
Where it is Murder to kill a Bailiff up- 
Arreſt, ch. 31. ſect. 55, 56, 57, 58. 

Treaſon to kill the King's High Officers, ch. 
<>, 46, 47. See Peace⸗Otficers. 


Odders. See Clergymen, 
Ozdnance. See Ponopolies. 
Overt⸗Ad. See Treaſon, C. 


Out-buildings Burglary may be committed, ch. 
ect. 12, 14. 
It, Arſon, ch. 39, ſect. I. 


Dyer. 


of Oyer have no Juriſdiction of Forcible Entry, 
4. ſect, 61. 


Highways they have, ch. 76. ſect. 74. 
| Keeulancy, ch. 10. ſect. 21, 22. 


ch. 12. ſect. 8, 9. 


Conformity to the Church of England, 


Recuſants diſabled to bear any Office whatſoever, | 


Where it is Murder m E f. 


Palace, 


FENCE of ſtriking in it, ch. 21. ſe. 1, 2. 
de Papiſt, B. 


Papiſt. 
A 


tion, ch. 12. ſect. 1. 


antage of ſuch Difability, ch. 12. fe. 2, 
Alſo he is diſabled 


at, Church, ch. 12. 


* 


I, Popiſh Recuſant diſabled to ſue any Ac- 


In what Manner a Defendant is to take | 


35 45 5. 
to preſent to a 


ſect. 7. ch. 15. ſect. 
"+: s 75 
—_ Patron to all other Purpoſes, ch. 15. ſect. 


ty, ch. 15. ſect. 9, 12. 
Alſo he is diſabled to bear any Office, 
And ſuch a Feme-Covert ſhall have no 
Part of the Huſband's Perſonal Eſtate, 
ch. 12. ſeR. 10, | 
Where diſabled to claim by way of Cur- 
teſy or Dower, ch. 12. ſect. 11, 


| B. 
Alſo ſuch Perſons are reſtrained from 
going more than five Miles from Home 
without Licence, ch. 12. ſect. 12. 


| By whom, and in what Manner ſuch Li- 


cence is to be granted, ch, 12, ſect. 
13, 14. | 
How the Miles are to 
12. fed. 15. 
How far they are reſtrained from coming 
to the King's Court, ch. 1 2. ſect. 16. 
How far from keeping Arms, ch. 12. 
ſect. 17. | 


How far from coming within ten Miles 


be computed, ch, 


18. ch. 14. ſect. 3. 


C. | 
Femes-Covert forfeit two Parts of their 
Jointures, &:c. ch. 12. ſect. 19. 
'The Forfeiture for not receiving the Sa- 
crament after Conformity, ch. 12. 
A | 
For an unlawful Marriage, ch. 12. ſect. 
. 
For an Omiſſion of lawſul Baptiſm, ch. 
F. fect. 22. 
For an unlawful Burial, ch. 12. ſect. 23. 


D. 

The Houſe of a Papiſt, or of the Huſ- 
band of one, may be ſearched for Re- 
licks, ch. 12. ſect. 24, 27. 

How a Feme-Covert Recuſant may be 


Where the Huſband of a Feme-Covert 
is diſabled to bear an Office, ch. 12. 
cr 20; -- 

Forfeiture for ſaying or hearing Maſs, 
ch. 13. ſect. 1. 

Reward for apprehending a Popiſh Prieſt 

_ ſaying Maſs, ch. 13. ſect. 2. 


F. 

Thoſe who refuſe to make a Declara- 
tion againſt Popery, reftrain'd from 
ſitting in Parliament, (ch. 14. ſect. 1.) 
and from holding a Place at Court, 
(ch. 14. ſe, 2.) and from living 
within ten Miles of London, (ch. 14. 
ſect. 3.) and from keeping Arms, (ch. 


14. ſect. 4.) and from preſenting to a 
Church, ch. 14. ſect. 5. 


G. 
Forfeitures and Diſabilities for giving or 
receiving Popiſh Education, ch. 15. 
ſe. 1, 2, 3. 5 
A profeſſed Papiſt, how far diſabled to 
take Lands by Purchaſe or Deſcent, 


| (ch, 15, ſect. 4, 5.) or to preſent to a 


of London or Weſtminſter, ch. 12, ſect. 


committed to Priſon, ch. 12. ſect. 25. 


| Where the King ſhall preſent, and where the Univerſi- 


Office. 


Husband's 
Perſonal E- 
flate. 


Curteſy and 
Dawer,. 


Reſtraint 


from going 
from Home. 


Licence. 


Computation, 
Court. 
Arms. 


London. 


Jointure. 


C onformity, 


Marriage. 
Baptiſm, 
Burial. 


Relicks. 


Feme-Covert. 


Husband. 


Maſs. 


Prięſt appre- 
hended. 


Declaration 
againſt Po- 
pery. 
Parliament. 
Place at 
Court. 
London. 
Arms. 
Preſentment. 


Popiſh Edu- 


cation. f 


Profeſſon f 

Pepery, 

Lands, 
Church, 
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Church, (ch. 15. ſect. 6, 7, 8, 9, ro, 


Crown. | 11, 12.) or to inherit the Crown, ch. 
| 17. ect. al. dF} 
School. How far reſtrained from keeping School, 


: -<hiix8.: Jet; 13. | 


. Child. How compellfble to provide for a Pro- 


teſtant Child, ch. 15. ſect. 14. 
Books. The Offence of buying Popiſh Books, 
:.-* ot FS. "EE. £8, 3 
Where High Treaſon to reconcile, or be reconciled to 
the See of Rome, (ch. 17. ſect. 76, 77, 78.) or to re- 
ceive Popiſh Orders, ch. 17. ſet. 79, to ſect. 84. 


For other Matters. See Church, Popery, Pope, 


2uelt, 
1 8 Pardon. 
Reſpite of an Infant's Execution in order for a Pardon, 
ch. 1. ſect. 8. | | 
Forfeiture of the Goods of a Felo de ſe, ſaved by a 
Pardon, ch. 27. ſect. 9, 10. i 
No Pardon of a Recognizance for the Peace before it is 
broken, ch. 60. ſect. 17. 


Pardon of Felony extends not to Piracy, ch. 37. ſect, 6. 


W hat Crimes cannot be pardon'd without ſpecial Words, 
Ch, "33. . | 

Pardon only good by a King in Poſſeſſion, ch. 17. 
ſect. 13. | 

Coiner or Clipper, diſcovering two more, ſhall be par- 
doned, ch. 17, ſect, 64. | 

Excuſable Homicide pardoned of Courſe, (ch. 29. ſect. 
24.) juſtifiable Homicide needs no Pardon, ch. 28. 
= BY | | 

Pardon % Felony diſcharges an Indictment of Treaſon, 
wanting Proditorie, ch. 25. ſect. 2. 


Where one cannot waive the Benefit of a Pardon, ch. 


64. ſec. 64. | 


See ch. 10, ſect. 23. and Fozfeiture, 


Pariſh. 
Taxable to the Repairs of a Vill, ch. 76. ſect. 21. 


Park. 


Where the Killing of Treſpaſſers in it may be juſtifi- 


ed, ch., 28. fect, , dee ch. 29, fect; 10, 


Murder, ch. 29. ſect. 10. ch. 31. ſe, 46, 
Parliament. 


None can ſit in it without taking the Declaration 


againſt Popery, (ch. 14. ſect. 1.) and the Abjuration 
'. Oath, ch. 24. ſect. 11. 


In what Caſe a Petition to it may be eſteemed a Libel, 
ch, 73. eat, $, £2: 


High Treaſon in Writing, and Premunire in Speaking, 
to deny its Power to limit the Crown, ch. 17. ſect. 8 5. 
Its Power to declare Treaſon, ch. 17. ſe&. 70, 71. 


Party in Intereſt. 


Conſtable may part an Affray, wherein he is a Sufferer 
himſelf, ch. 63. ſect. 15. 


Patron. 


To what Purpoſe a Papiſt may continue Patron of a 
Church, ch. 15. ſect. 10. | 


Peace, 
2 


Ex Officio. Of whom Surety, for it is to be taken 


. ex icio, ch. 60, ſect. 1. 
| 5 


i 60. ſect. 2, 35 4. 1 


60: eG. 5. ht 

For what Cauſes, ch. 60, ſect. ö. 7. 

In what Manner to be taken of one in 05 
the Preſence of a Juſtice, and how Ke. 
of one Abſent, ch. 60. ſe. g. lat 


How to be granted by Chancery or Ki ſor | 
60. ſeRt, 8. enn 


ſect. 10. } 
Juſtice's Warrant, by whom to be exe. 
cuted, ch. 60. ſect. 11, | | 
Where the Party arreſted may be carried 6% 
to Gaol, ch. 60. ſea. 12. | 


| Before what Juſtice he muſt be brought, * 


ch. 60. ſect. 13. Tak 


How the Proceſs for the Peace may be Gl 
ſuperſeded by a Juſtice'of Peace, ch, 
60. ſect. 14. ＋ A | 

How by the Courts of King's Bench or Cum 
60. ſect. 14. 5 | 


What ought to be the Form ofa Recog- hy 
nizance for the Peace on a Supplicavit, my 
ch. 60. ſect. 15. | 

What on a Juſtice's Warrant, ch. 60, fed 


| E. 
Such, Recognizance is diſcharged by the Di 
Death of the King or Proſecutor, but 
not of the Sureties, ch. 60. ſect. 17, 
How it may be diſcharged by a Releaſe, ch. 6, 


| In what Manner it muſt be certihed, Ont 


ch. 60. ſeR. 18. 
| F 


| By what Acts ſuch Recognizance may Fj 


| be forfeited, ch. 60. ſect. 20, 21. 
By what Words, ch. 60. ſect. 21, 22, 


| By what actual Aſſaults it is not forfeited, dl 
Where ſuch Treſpaſſers ſhall be adjudged guilty of 


oo | n 

By no Treſpaſs on Lands or Goods, ch. 0 

By no Hurt in lawful Play (ch. 60. ſect. 2 
pening thro* Miſchance, ch. 60. ſect. 27. 


Peate⸗Off ters. g 
How far they may ſuppreſs a Riot, ch. be, K 
See Armour, Purder, F, G, and Offices 


Peacock. 


| Felony to ſteal one, ch. 33. ſect. 28. 


U 


Bound to attend the Parliament at the Kings 
ch. 22. ſect. 2. 


Nobleman. 

Penal Statute. 

Caſes within the Meaning of the Words, i 
the expreſs Letter, conſtrued to be within 
view of it, ch. 33. ſect. 13. ch. 32. 1 
17. ſect. 20, 67. ch. 45. ſect. 5. ch. 55 

Conſtrued equitably for the Subject, and * 


him, ch. 30. ſect. 8. ch. 32. ſect. 2. ch. 8 
475 50, 51, 52, 53. ch. 33. ſec, 12 12 


At whoſe Requeſt it is grantable, ch. ,, , 


How againſt: Peers, Tnfants, and Pens C 


Supplicavit, how to be executed, ch. 60, $M 


How to be bound to the Peace, ch. 60. {ﬆ. | 


| n al to receive one 


* Perjurv. 
A. 
it Perjury at Common Law deſcrib'd, ch. 


60. ſect. 1. 
Muſt be wilful, ch. 69. ſect. 1, and 2. 


| irted, ch. 69. ſect. 3. 
. Courts ch. 69. ſect. 3. wit 
\ mere private Matter, ch. 69. ſect. 3. 

t kind of Oaths, ch. 69. ſect. 3. 

Oaths only as affirm or deny ſomewhat, ch, 


Feine by Perſons legally authorized, ch. 


| a Mar's own Cauſe, or another's, ch. 69. 
530 no Perjury, ch. 69. ſect. 5. 


th muſt be abſolute, ch. 69. ſect. 7. 


kmages, ch. 69. ſect. 8. | 
| "of credited, ch. 69. ſect. 9. 


B 


1 
| C. +61 | 

e. A Suborner ſhall forfeit 40 J. or ſtand 
| in the Pillory, (ch. 69. ſect. 11.) and 
bled to be a Witneſs, ch, 69. ſect. 12. 


ch. 60. ſect. 13. | | 
| have the Forfeitures, ch. 69. ſect. 14. 
te extends not to the Spiritual Court, ch. 69. 
1x” oF 
Proſecutions on the Statute muſt purſue 
the very Words, ch. 69. ſect. 17. 
But need not ſhew whether the Perjury 


nmitted thro' the Subornation of another, or 
. 69. ſect. 18. 
E 


ſe of Perjury ſhall not extend further than 
Subornation, ch. 69. ſect. 19. | 


ag Perjury than that of a Witneſs, ch. 


| Whether to a falſe Affidavit, or falſe Oath 
it of Inquiry, or not, ch. 69. ſect. 21. 
Mott Deptt reac 
Oath muſt give ſome Perſon juſt Cauſe of 
a, ch. 19. ſect. 22. TENSE: 


a Diladvantage to the adverſe Party, ch. 69, 


Proſecutions on the Statute muſt ſet forth 


Index to the Firſt Book. 


. in Rape, (ch. 41. ſect. 1.) and Sodomy ch. 4. And muſt ſhew how it affected the Point in diſpute, 
lar) VE . ee I And that it was prejudicial to the Plaintiff, Bid. | 
- Penſion. 2 And was in a Suit depending between him and the 
from a Sovereign Prince, ch. 7 


Good, notwithſtanding an Error in Judgment, till it 


What ſhall be eſteemed a Taking from the 
Conſpiracy - to levy War 


ind of Proceedings it may be | 
In what Kind of Pr S 7 Larceny from the Perſon, 


e way Material, either to the Point in iſſue, | 
he Weight of the Evidence, or the Aſſeſſment 


nf Subornation of Perjury, what it is, (ch. 
69. ſect. 10.) how puniſhed, ch. 69. | 


Not to be practiſed b 


red Perſon 20 J. or have his Ears nail'd to the | | 
* May be Libels, ch. 7 3. ſect. 2. 


the former Power of any Judge, | ch. 69. | 


the Perjury was committed, (ch. 69. fe, 23.) 
which malt be peachucds, Bid. ' 9 1 3 ? 
Ibid. 


Perſon, for whom it was committed, Hid. 


be reverſed, Bid. | 
1 Perſon. 10 | 
Perſon, 
againſt the King's Perſon, | 


9, 27, 31. 
ch. 35. 


ch. 35. ſect. 8. 


Treaſon, ch. 17. ſect. 


— 
x * 


Petit Larceny. | Se Larceny, F. 
Petit Treaſon. 


What at Common Law, ch. 32. ſect. 1. 

What by 25 E. 3. ch. 32. ſect. 1. ch. 17. ſect. 2. 
Who a Son within this Statute, ch. IF, . 2. 
Who a Maſter, ch. 32. ſect. 3. 5 9 

A Servant out of Service, acting on Malice conceived 
in it, within the Statute, ch, 32. ſect. 4. 

The Crimes within the 
iter muſt be either out of the Knowledge of | 

ho takes it, or contrary to it, ch. 69. ſect. 6. Who ſhall be accounted Principals or Acceſſaries in Pe- 


Statute puniſhable as before, ch. 
32. ſet. 5. | 5 


tit Treaſon, ch. 32. ſect. 6. 


„ AÞigtitien. 
Where it may be criminal, ch. 23. ſect. 4. 


| See Pare 
liament. : 


Philoſopher's Stone, ch. 18. ſed. 7. 
y a Recuſant, ch. 10, ſect. 47. _ 


Felony to kill one by Phyſick adminiſtred without Au- 
thority, ch. 31, ſect. 63. | | 


Pictures, 


Pigeons, 
Where it may be Felony to ſteal them, ch. 33. ſe. 
26. dee Dove-houle, 1 8 


Piracy and Pirate, 

Piracy, Petit Treaſon, before 25 E. 3. but after, cog- 

niſable only by Civil Law, ch. 37. ſect. 1, 2. ch. 
„ $046, 8 


At this Day triable after the Courſe of Common Law, 


according to the Methods preſcribed by Statute, ch. 
„ N > 
Vet it is ſtill a Felony by Civil Law, and not pardon'd 
by a general Pardon of Felony, ch. 37. ſect. 6. 
No Perſons to be conſtrued as Acceſſaries to it, by Force 
of 29 FL. 8. ch., 7, | 
News ſhall an Attainder corrupt the Blood, ch. 37. 
ſect, 8. 
Yet one ſtanding mute ſhall have 
* & dure, ch. 37. ſect. q. OE 
hat muſt be the Form of an Indi&tment of Piracy, 
ch. 37. ſect. 10. | | 
Offences jn the Body of a County, always triable at. 
Common Law, ch. 37. ſect. 11. e Ag 
A Pirate carrying the Goods taken at Sea into a Coun- 


Judgment of Pain 


the Record or Proceedings in- which 


| ty, not I oor - Felony in reſpe& of ſuch 
carrying, ch. 33. ſect. 9. i c 
RE. How 
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— to the! Firſt Book. 


How Piracy may be tried in the eng wa 7 


les. 12, Cc. 
ö Plate. 
gee Nene. 


Plays and Plap⸗houles. 
No Plays or Interludes on a Sunday, ch. 6. ſect. 1. 


ro ney of Speaking in Derogation of the Common Law |. 


lays, ch. 7. ſect. 5. 
Play-houſes, where Nuſances, ch. 75. 1 5 7. 


Pleas. 


Penalty of n a falſe Plea, ch. 8 3. ſect. 35. 

At what Time, and in what Manner a Matter may be 
pleaded i in Diſability, ch. 12. ſect. 2, 3, 4, 5- 

In pleading a Matter grounded on a S:atute, you muſt 
expreſly purſue it, ch. 12. ſect. 13 

Difference of Pleading an uſurious Contract by Way 

of Bar, and ſetting it forth in an Inſormation, ch. 
$2. fot. 24. 

Ste Church, A, B. Juſtification Excuſe, Special | 7 


leading. 
N 4 Plough Aand. 


W hat ſhall be 2 4 Plough- ny ch. TR 10 13 
See Highway, C 
Pope. 


The Occaſion of his exceflive Power in England, ch. 
19. fect. 1, 2, 3, &c. 

Anciently High Treaſon to produce his Bull of Excom- 
munication, ch. 17. ſect. I. 


Præ munire to purchaſe his Bulls, (ch. 19. ſect. 12, 1 3. ) | 


or to maintain his Power, ch. 19. ſect. 23. 
High Treaſon to extol, maintain, or defend his Nen, 
„h 13. Ch. 7 2; 
What ſhall be conſtrued ſuch an . &e, ch. "7. 


ſect. 7 3, 74. 
High Treaſon to put in Ure any of his Bulls, an 17. 


ſect. 75. See Papilt and Poperp. 


Popery. 
High Treaſon to pervert, or to be perverted to Pope- 


ry, ch. 17. ſect. 76, 77, 78. See Papid, Pope; 


VPꝛemumre, and Treaſon. 


Poak. 
Lawful to tranſport 1 it, ch. $0. ſee. 29; 


Poſſe Comitatus. eh 


Where it may be raiſed to ſuppreſs a Riot, ch. 65. ket 
A, 11. 


How, and by whom, ch, 65. ſect. 18, 19, 20, 21, Los | 


See Riots, E. 
Where to exceute a civil Proceſs, ch. 65. ſec. 2, 


Where to give a Reſtitution, ch. ba. ett. 52, 
Poſceſf.on, 


No Larceny of Goods of one's own Poffeſſion, ch. 35 


from ſect. 2 to ſect. 18. 
See Larceny and Treaſon, A 


The Poſſeſſion of Goods follows the Property, ch. 3% 


ſect, 


9. 
IV here two Claim the ſame Land, the Poſlefion is :in 


him who has the Right, ch. 64. ſet. 34, 47. 


How far the Poſſeſſion of a Tenement fecurs 


+. Where ke 0a Reſin 
How to be ud in an ham ch. 76. "= 8 g © e * ng 


| Puniſhable for conſpiring to > Fail the Price of Vs 


See Pope, Common-Law-Contts, q 


| For repairing Bridges or Highways, ch. 70K 


1 3+ 
| No Preſcription for a Nufance, ch. 75, fall! 
I Or for Fees not allowed by Law, ch. 68, 1 


from being guilty of a forcible Entry ito. 4 
ſect. 32, 33, 34. a 


56, 57. 
OT | 


ch. 80, fect. 10. 


Pownitt, 
Felony to cut I, ch. 497. 


Pꝛaper. See Common PÞhaver, 
Pzeachers, See Affrays, E. Univerſitice » 

| 17. fect, 33. | '0 
Pꝛeamble. 
Where i it ſhall explain a Statute, ch. 41, a 


P2e-empfion, 
The King $ Poem taken away, ch. t fi 


Fhe Bed of the Statuts concerning td 

ſea. 1, 2, Ce. 

Prænunire to hinder the Importation of ( 

n 

To delay a Suit on the Statute of ed 

n 

To exerciſe the Juriſdiction of a Suffragan wiki 

Appointment of the Biſhop, ch. 19, ſel. 

Not to elect and conſecrate one nominated wi 
ſhoprick, ch. 19, ſect. 22. | 

To contribute to the Maintenance of a Popib 

ry, ch. 19. fect. 26. 

| How Perſons attainted of 4 Profit: aue wk 

dead, ch. 19. ſect. 45, 46, 47, 8, $9. 

Whether they _ demand Surety of of the Pt 

3: F 


nus Det, Daths, Parliament, Eli 


Pzerogative, See Contempts C, 4 
1 Pꝛeſcription. 


* 
f 


ch. 77. ſect. 


Pꝛeſentment. 
A Preſentment by a Jury, no Libel, ch. 7}/ 
Whether a Preſentment concerning Higiwaſ 
ſtice of Peace be traverſable, ch. 76. (| 


f 28 


See Leets, Church-wardens, and Een 


Pꝛieſt. | 
Fele to harbour a Popiſh Prieft, ch. 18 „ 
Where it is High Treaſon for a Popiſh Pr 
into or remain in the Kingdom, e ch. 17 
80, 82, 83. 
How ſuch Prieft is to be indifted; ch. 17 14 
Penalty for not difcovering him, ch. 17.1 1 
Reward for apprehending him. See Pl 


Printe and — 


17. 0 


Incorporeal Things are always in the Poſſeſſion a him i 


ohe has Right, Ce. ch. 65, ſect. 45. 
5 


. Houtfar within-the Statüte of Freaſons, cl. 


Paſicipal. See Aretſtary. 


Painking. 
muy amount to 328 Treaſon, ch. 17. ſect. 


| Palmer. dee Sade, Contempts, 


ir he may fuppreſ 
afances and Libels, 


Private lap, ch. 76. ſect. 1. 


Privy Council. 
nt Commiſſioners for the Trial of a Matter 


f 1. ſect. 11. 
55 * Pad re for ſtopping an Action a- 
5. Monopoliſt, ch. 77. ſect. 1 
An to attempt to lay vio 
4 Councellor, ch. 17. ſect. 25. 


8. ſect. 8, 9. 
n C. 


Pꝛotlamation. 
See Church, E 


Pꝛchibition. 
y it lies not ſor Hereſy, ch. 2. ſe. q 


ion of Recuſants by it. 


unleſs ſomething be attempted in l 
the Common Law, ch. 10. ſect. 3. | 


P2opetty. 5 
ered, ch. 33. ſe, 15, | 
erty in ſome things before 2 Saure. ch. 33. 


78 
dn in reſpect of a Man's own Houſe, ch. 39. 


g- doer hath the abſolute Property. ch.3 
operty there muſt be of the Thing 152 


amount to Larceny, See Larsen, E 
dne has ſuch a Property i in an Apartmet 


ſect. 30. 


ghry ch. 38. ſect, 13. 


Mott fkant Dittkentets. 


from the Petal Laws againff Recufancy on 
Conditions, ch. 16. ſect. 25 3. Se favs E. 


\ Proteſtant Suceeffon, ; 
 20ainft it, ch. 17; ſect. 85. 9 — 


Pꝛov: lion. 


ire to purchaſe it from the Pope, ch. 1 i ſect. 12. 
Oy en {hall be made for the King's Houlhold, 


 Padfecuticn, Sce Taiwan 
. Pagbscatian. — | 


= makes kifling Molare only; 


ation, dee Libels and ch. 75 6a, 13. 


Ilex 70 the Firſt Book. 


be, e 03.1 ſect. 11, 12. 


t Hands on a 


| Felony to conſpire his Death, or aſſault him, 


any Proceeding merely grounded on te Spiritual 


g. 1 
re may be Latceny of Goods, whereof the | 


55 make 


iden 
y be called his Manſion-houſe in an Indi | 


Wurde. 


See o& + them, ch ot 
ir 7 ch. 475, £a.: 2. xy 


Statutes againſt t L 
Late Statute to aboliſh the ir Authority, ch. 47. ſect. 
3 4» 5+ 


Still allowed in certain Cale, ch. 47- 8. * 
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Quatre = 


UL" EP | 
In Churches, ; how punliſbed. See PE? : 


Auen. 


What 1 within the Statiite of Treaſon, ch. 17. 
ſect. 20, 22, 


\ 
3 3 — 


Ripe 
HAT it is, ch. 41. ſe 
A forced Conſent, « or Van of Reputation i in 
the Woman, no Excuſe, ch. 41. ſect. 2. 


But her not complaining in a reaſonable Time, is is an 
an Evidence againſt her, ch. 41. ſect. 3. 


By Statute, carnal Knowledge of a Girl not ten Years 


old is Felony, (ch. 41, ſect. 3.) whether ſhe con- 
ſented,” or not, ch. 41. ſect. 5 | 


All, who are preſent and aid the Party, are Principal 
Offenders, ch. 41, ſect. 6. 


The different Puniſhment of Rape in different Ages, 
ch. 41. ſe}, 7. 


| Kea, 


Offence of * 2 out of it without the King's Licence, 
. 22. 


Maibder out of the Neilti, Row 16 be kfd, ck. 31. 
ſect. 11. See Ireland. 


Reaſon, See Padman, 
Nebels. 


| Privacs Men "RY lawfully arm themſelves to fuppreſs 


them, ch, 63. ſect. 10. ch. 1 fe&. 11. 


Mette. 


No Need to recite a publick Statute, but a Miſ-reci- 
tal is fatal, ch. 86. ſeck. 8, 


Retognizance, See Alehoulek, Peace, Releaſe, 


and Lg e 
| Reco2d. - 


[Defacing, imbeziling, or das a 
Penal at Common Ne ch. '45, ſe 


By Statute in many Caſes made Felony, * 45. ſect. 2. 


— highly | 


-| To what Courts the ſaid Statute extertis, ch. 45. ſect, 3. 


To whit Perſons, ch. 45. ſeck. 4. 

To what Aketatibn, ch. 45, leck. 5, 

j To what Acceſfaries, ch, x5. ſect. 6, 7. 

The Offence muft be e in one County, eh. #5. 
e 

By what Court it may be tried, of 45. ſe. 8. 

Where it is Felony to atk hiowletie 4 Record in ano- 
ther's Name, ch. 45, fe. 9. 11, 5 5 
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Matters. of Record, not tte See Traber erte, 


dee Church, Papiſt, Pope, Pzemunire, Verelp. 


Index to the Firſt Bock. 


In what County it is to be tried, ch. 45. ſect. 10. 
Matter of Record avoidable for Uſury, ch. 82. ſect. 20. 


Nul tie! Record, where a good Plea to an Action of | | 
| What ſhall be called a ow — 


Maintenance, ch. 83. ſect. 40. 


Riots, E. Fozcible Entry, 
| Recuſant, See Church, Papilt, 


Re-Delivery, 
Of the Thing taken purges not a Robbery, ch. 34. ſe. 5. 


Regratoz. 


Who ſhall be faid to be a Regrator, ch. 80. ſe. 14. 
See Butter, Fozeſtalling, Jngroſfl.ng. 


Relation. See Palice, and ch. 64. ſect. 24. 
Releaſe. 


Whether a Releaſe will diſcharge a Recognizance for | 


the Peace, ch. 60, ſect. 17. 


Religion. 
Thoſe of a falſe Religion within the Protection of the 
Law, ch 31. ſect. 15. ch. 60. ſect. 2, 3. 
Where a Matter tending to the Prejudice of it is in- 


dictable, ch. 75. ſet. 4. ch. 5. ſect. 5, 6. 


Reliques, See Papiſt, D. 
Remainder, dee Maintenance, C. 
| Rent. 
Forcible Entry in reſpe& of it, ch. 64. ſect. 31. 
Repairs, See Bzidges and Pighways. 


_  Repugnancy, 
Where it vitiates an Indiftment, ch. 64. ſect. 30, 41. 


Reſcue, See Courts. 


Neſtitution. 

No Reſtitution to a Recuſant Conforming to the 

Church, of the Profits taken before, ch. 10. ſect. 54 
See Fozcible Entry. 575 


Reverſion, See * ©, 


Riots. 
A. 


Niot. What ſhall be called a Riot, ch. 65. ſect. I. 
| How far an Aſſembly, which would 
otherwiſe be riotous, is excuſable by 


Legal Autho- 


rity. the Execution of a legal ROY > 
oh ch. 65. ſect. 2. 
Intention. How far the Intention of the 18 
aſſembled muſt be unlawful, ch. 65. 
323223 
Fiilence. With what kind of Violence or Ter- 
| rour, the Intention muſt be executed, 
ch. 65. fect. 4, 5. 
Private Grie- How far the Grievance intended to be 
vance. redreſſed, muſt be of a private Na- 


ture, ch. 65. ſect. 4. 
What A of a rebellious Inſurrection ſhall be on- 


Rioters killing a Man bu. ch. A, " 


What an e Aſſembly, ch, b 8. 
| 9. 
' Whether an NE fl In * 3 


One may juſtify aſſembling his Friend Diing 


| How far a Riot may be ſuppreſſed at Num 


| How far one Juſtice may arreſt Wen Ne 


Ky In what Caſes he may FU ng a Record 


| What Weapons they may uſe, ch, 65, ſect. 2. 
| Whether the Country may be raiſed upon: 


| The ſame Power in Relation to unlawful Al 


| Neither is ſuch Record traverſable as to the Poll 


ch. 31. ſect. 46, 47. 


ſect. 8. 
ſect. 


ceſſary to make an unlawful Aſſembl 5 
ch. 65. ſect. 9. „ l 


for the Defence of his Houſe, not of — 
his Terſon, ch. 65. ka, T0. 0 


C. 


Common Law by Peace-Officers, ch. 1 
65. ſect. 11, 

How far by private Perſons, ch. 65. "A u. 
Whether adviſeable for ſuch Perſons to arm d. 
ch. 65. ſect. 1 1. ch. 28. ſet, 114. 
Where the Killing of Rioters may be juſtiſeh 
ſect. 14. 

How private Perſons are puniſhable for Park 
a Riot, ch. 65. ſect. 12. 

How Corporations, ch. 65. ſect. 13. 
Women may be Rioters, Inſants not, ch. b Fa 


D. 


or authorize others to do it, ch. 65. Tila 
ſe. 15, 16. | fri 


of a Riot, ch. 65. ſe. 17. 
Whether he may raiſe the Pg 7 to ſuppreß it,c 
ſeQ. 18. 


By 13H. 4. two Juſtices with the She- Pm 
riff, &c. (ch. 65. ſect. 27.) may not Juli 
| only arreſt Rioters, but record the all 

Riot, ch. 65. ſe. 19. 
What Perſons are bound to afliſt os ch. 6 


formation of a Riot, ch. 65. ſect. 22. 


Riots, ch. 65. ſect. 23. 
None but the King's Bench can arreſt Riotenil 
Fact without freſh Suit, unleſs it be to bin! 
the Good Behaviour, ch. 65. ſect. 24. 
A Record on View may be made after an Ee 
65. ſet. 24. 


Riot, ch. 65. ſect. 25, 27. 
But as to other Matters it 1s, ch. 65. ſed, 2b 
And ought to be certain in all the Circumſu 
— Offence, ch. 65. ſect. 27. | 
In what Manner the Offenders are to be com 
fined, ch, 65. ſect. 28. 


F. 


By 13H 4. If the Offenders be departed, Orv 
the Juſtices may take an Inquiry 6 
within a Month, ch. 65. ſect. 29. 4 

What Jurors and Ifues are to be return 
what Penalties, ch. 65. ſect. 30. | 

Within what Time the Juſtices mult proceel 
ſect. 

W any, who do not dwell nigheſt, 33/5 


7 Rioters, ch. 17. ſect. 26. 
| 5 


the Statute, ch. 65. ee 


w 


21v he Sheriff ought to join with the Juſtices | 
5. beck. 33. Proceſs and Trial ſhall be, ch. 


it Manner 
3 fi eS may be diſmiſſed without a Fine, 
I 


8 e the Star-chamber to enlarge the Fine 


the Juſtices, ch. 65. ſect. 36. 
G. | Sat i 
i hat Caſes, and in what Manner 
i ws 2 Tuſtices are to certify a Riot, ch. 
65. feet. 33 7 
der are to certify Maintenance, or Embracery 
ation to the Inquiry, ch. 65. ſect. 38. 


t Juſtices ſuch Certificates ought to be made, 


B Ras may be made where there has been 


quiry, ch. 65. ſect. 40. | 455 
Woke to the Privy Council-Board, ch. 65. 


* from the Indictment, that which is beſt 
> King is to be preferred, ch. 65. ſect. 42. 


H 


the ſect. 44. ; | 
What ſhall be admitted as a good Ex- 
cuſe of ſuch Neglect, ch. 65. from 

ſect. 44, to ſect. 5 3. : | 
Commiſſion ſhall go from Chancery, to in- 
of the Defaults of Juſtices, and Riots, Cc. 

. ſect. 54. 3 „ 

Capias ſhall go from Chancery againſt a dan- 
; Rioter, ch. 65, ſect. 55, . | 


I. 


after Proclamation, or oppoſing the 
g ſuch Proclamation, or pulling down a Houſe, ' 


ſhall be rebuilt by the Inhabitants of the Place, 
ſect. 59, 

\| River. 

m it is to be cleared, ch. 75. ſect. 13. 


5 Robbery, | 
| deſcribed, ch. 34. ſect. 3. | 


. forced Sale may be eſteemed a Robbery, 
. ſect. 10, N 


N Il be ſaid to be a Taking away; ch. 34. ſect. 
* the Thing taken purges not the Crime, 
1e 1 a | ; | 
\ault no Robbery, ch. 34. ſect. 6. 
4 3 a Taking from the Perſon, ch. 


dung ſhall be adjudged violent, ch. 34. ſect. 9. 
poverty without Colour no Excuſe, ch. 34. 


laid to have been done with Violence or 
ch. 34. ſect. 13. 
9 2 Highway not cleared muſt anſwer for 
edles done in it, ch. 76.. ſect. 26. 


5 is not bound to anſwer for Robberies in 
'ghway, ch. 76. ſect. 3. 


Rioters continuing aſſembled an Hour 


all be eſteemed a Nuſance to it, ch. 75. ſect. 11, | 


" \ «. 4 5 ; Ml 4 


Index to the Firſt Book. 


Rope-dancing. 


Where a Nuſante, ch. 75. ſect. 6. 


Rumours. 


Falſe Rumours cohcerning the Price of Goods, puniſh- 


able at Common Law, ch. 86. ſect. 1: 


. — 8 


certain as to the Circunzſtances, ch. C5. ſect. 43. | 


ty of Felony, (ch. 65. ſe. 57, 58.) and the | 


eof the Thing not material, ch. 34. ſect. 12. | 


"Sacrament. 


22 for reviling it, ch. 6. ſeR. 6. 
Offence of not receiving it before, and after the Accept- 


ance of an Office, ch. 8. ſect. 1, 2, 3, 4. 


School-maſters to receive it before they are licenced, 


ch. 9. ſet. 4. | 


Offence of Popiſh Recufants not receiving it after Con- 


formity, ch. 12, ſect. 20, 25. 


A Victual within the Statute of Foreſtalling, ch. 80. | 


ſect. 16, 34, 35. 
Halt⸗ Peter. 


f . 0 : 4 | be o a * i. ö ; i. 
„/ The next Juſtices neglecting to execute Anke imported freely, ch. 72; ſect, 20, 2 


„ the Statute, forfeit 100 I. ch. 65. | 


711. Sl 
Profits of Recuſant's Lands to go in Satisfaction of the 
20 l. a Month, ch. 10. ſect. 17. 


Scandal. | 
Want of Scandal in an Indictment no Bar of Conſpi- 
racy, ch. 72, ſect. 3. See Wozds and Behavicuc. 


School⸗maſter. 


| How far, and in what Caſes he muſt conform to the 


Church, ch. 9. ch. 15. ſet. 13 
How far he may juſtify the Correction of his Scholar, 
Ch. 29. lect. $. ch. v0, Kel 2%. - 


Stire facias. 


| In what Court, and in what Manner to be brought on 


a Recognizance for the Peace, ch. 60. ſe. 18, 19. 


Scold, ch. 75. ſect. 5, 14. 
Stripture. 
The Crime of Scoffing at it, (ch. 5. ſect. 2.) or deny- 
ing its Authority, ch. 2. ſect. 11. f 
King may grant a Monopoly of printing it, ch. 79. 


ſect. 6. 
Murder at Sea, how to be tried, ch. 31. ſect. 12. See 
Deodand and Piracy, | 


Seamen. 
How puniſhed for Swearing and Drunkenneſs, ch. 6. 
ſect. 4, 5. See Soldieis. 


Se Dekendendo. See ch. 27. ſect. 4, 5. ch. 28. ſect. 
23, 24. and Homicide. „ 
Of Duellers, where guilty of Murder, ch. 31. feR, 
F 3 
 Sedition, _ 
Seditious Conventicles, (ch. 2. ſe. 6,) and ſeditious 


ice, Taking, Perſon, and Weapon, 


Words in Derogation of the Eſtabliſhed Religion, 
(ch. 5. ſect. G.) puniſhable at Common Law. 
4 K | 
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Seizure. 


| | 1 i ö 
The Offence of ſending, or being ſent to a Popiſh 


Premunire to contribute to the Kaainiteriailce of a Po- 


Cannot excuſe a Crime from the Coercion of the 


May be guilty of Larceny at Common Law, of Goods | 
whereof he has a bare Charge, (ch. 33. ſect. 6.) Whether a Tuſttfcation of Conſpiracy wed 


How far he may maintain his Maſter's Suit, (ch. 83. 


Where guilty of Larceny, ch. 33. ſect. 6. 


Puniſhable for perſwading a Jury to underprize Goods, 
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Index to the 


ſition. | 
Deminary. 


Seminary, ch. 15, ſect. 1, 2, 

piſh Seminary, ch. 19. ſect. 26. See Schoolʒ⸗: ma- 

ſter. | | | 
Sermon. See Pzeachers. 


Servant. 


Maſter, ch. 1. ſect. 14. 


and by Statute, of Goods delivered to keep, (ch. 
33. ſec, 11 to ſect. 17.) and of Goods taken af- 


ter the Maſter's Death, ch. 53. 


ſect. 24.) or juſtify fighting in his Defence, ch. 60. 
ſect. 24. See Paſter and Petit Treaſon, 


ways, G, H. 


Shepherd. 


Sheriff, 


ch. 66. ſect. 2. See Riots, E, I. Polle Comi⸗ 

tatus, Extoꝛtion, Under⸗ Sheriff, and ch. 28. 
ſect. 10, 17, 20. | 

| Shipping. 

Providing Proviſion and Carriages for it, ch. 47. ſect. 
6. ch. 80. ſect. 43. 

5 Shop. 


What bs ſuch a Shop wherein Burglary may be com- | 


mitted, ch, 38. ſect. 16. See Burglary, 


. Sh2owd. 
Larceny to ſteal it from a Corps, ch. 33. ſect. 29, 
Sickneſs, See Church, B. | 

Sign, ch. 73. ſeR. 2. ch. 78. ſect. 2. 


Sign⸗Panual. 
Treaſon to counterfeit it, ch. 17. ſect. 5 3. 


Silver. See Coin and Counterfeiting, 
Glander. See Confempts, 
SHodomp, ch. 4. 
Soldier. 


Where High Treaſon to liſt Soldiers, ch. 17. ſect. 86. 


Soldiers and Mariners, where guilty of Felony, ch. 48. 
How far all Perſons are bound to ſerve the King in his 
Wars, ch. 22. ſect. 2. 


Son. 


Cannot excuſe a Crime from the Coercion of the Fa- 
ther, ch. 1. ſect. 14. 


See Lands, Good, Deodande, Inqui⸗ | Son Aſſault Demeſie. See Affravs, x, 4 


Whether juſtifiable Homicide may be pleadel z. 
Agreed, That excuſable Homicide cannot, 
A Pariſh cannot charge a . particular Perfonni 
ch. 76. ſect. . 


3 | | Not within the Statute of Foreſtalling, cl l 
Scff.ons. See Alehouſes, Bridges, B. and High-“ | 


Sheep. Its Juriſdiction is ſaved by the Statute agi 


Where it is Felony to kill them, ch. 46. 
The Offence of tranſporting Sheep alive, ch. 52. 


9. 
Whether Suits in it be within the Statuted 


| Where thoſe Words may be rejectel a U 


| Judges, ex Officto, to take Notice of a pb 


Firſt Book. 


Contempt. "Ih 

_ Sozeery, ch. 3. eg. x, 2 

South-f2ea Bonds, See Counter 
Special Pleading, 


ch. 28, ſect. 3. | 
ch. 29. the laſt Section. 
Repairs of Highways, without Pleading * 


Cauſe, muſt neceſſarily be pleaded ſpecialh, 
ſect. 7. See Pleading and Statute. 


Special Sef.ons. See Yighways, 0. 
Spices, 


Spiritual Court. 


(ch. 78. ſect. 23.) and by that againſt Ni 
69. ſect. 15.) and by that againſt depraiqh 
mon Prayer, and therefore it may depria(f 
der for the firſt Offence, (ch. 7. ſed. 0% 
ſetting a Seal to a falſe Will by its Ohm 
cepted out of the Statute of Forgery, ch. ni 
Its Offices are within the Statute again} ly 
Offices, ch. 67. ſect. 4. 

Suits in it for Temporal Matters, in Danged 
tutes of Premunire, ch. 19. ſect. 18, 1g, 
Appeal, not Prohibition, the proper Reneq1 
proceeds wholly on Canon Law, and dm 
from the Common, ch. 2. ſect. g. ch. ni 
How they may proceed againſt Hereſy, <1 
4» 5» 72 9. 


| nance, ch. 83. ſe. 46. See Afatuty, 


Stabbing, See Panſlanghte, 
Stamps. See Counterfeitin 


Statute. 
Not neceſſary to lay an Offence within te! 
Stabbing, contra formam Statuti, ch. 6. 


30. left. . 
They will not aid a vicious Indictment, d 
10. | 


In doubtful Caſes, Statutes are to be eri 
Common Law, ch. 17. ſet. 39, 
An affirmative Statute, ſaving the Juriſdi 
ritual Courts, leaves them entirely to 
thods, ch. 7. ſect. 4. "2 
Neither ſhall ſuch a Statute abrogate an 
former with which it is conſiſtent, 
35» 37. 1 
Where the Meaning controlls the Wong 
ſect. 57. | 
Statute, where conſtrued by Equity, ch. b 


ch. 86. ſea, 8. 
A Statute beginning with Inferiors not © 1 

to Superiors, ch. 45. ſect. 4. 
The Expreſſion of what would have been i 


May maintain the Father in an Action, ch. 83. ſect. 
20. See Petit Treaſon, 10 
8 9 


rates nothing, ch. x0, ſect. 8, 33 


Clergy from an Offence, alters | 
| Ne of it, ch. 30. ſect. 9. ch. 35. ſect. 4. 


= tatute, and Pzeamble. 


b mn rvixion of 6s. pre, Peace, to be 


C rally, ch. 65. 
= Usid and /noidable, and NeceNty. 


te Perchant and Staple. See Fozgery. 
Stealing. See Larceny, 


ke. See ch. 30. ſe. 6. 
a gave the firſt Stroke, ch. 29. 


| who 
nee ch. 31. ſect. 21. 


ch. 30. ſet. 7. 


17. 
nleſs 
ue ce Stroke, ch. 31. ſect. 9. ch. 26. ſet. 7, 


penalty of ſtriking in a Church or Court. 
aps, E. and Contempts, B. 


guboꝛnation. See Perjurp. 
Suffragan, 
in Danger of a Premunire, ch. 19. ſev. 21. 


Sugar. 
in the Statute of Foreſtalling, ch. 80. ſedt. 34. 


Dunday. 
to make an Arreſt on a Sunday, ch. 37. 


8, 
Fence of propbaping it, ch. 6. fed. 1, 2, 3. 
uch, A, B. 


Superſedeas. 


Warrant for Surety of the Peace may be ſuper- | 
ch. bo. ſect. 14. 


— 


be ſuperſeded; ch. 64. ſect. 61, 62. 


Supplicavif, ch. bo, ſect. 10, 15. 


nath. See Daths, Lawyer, Pꝛemunire, 
Treaſon, Pope. 


durety, See Behaviour, and Peace, 
Surgeon. See Phyſick, 

Our veyo2s, See Highways. 

Sulpicion. See Behaviour, 


Felony to ſteal them, 4 33. ſect. 27, 


Swearing, 
iſhed, ch, 6, ſet, 4. | 


Taking, 


airy both in Larceny and Robbery, ch. 
from ſect. 1 to ſect. 19. ch. 34. — TY 


9. 
0 ll 
2, Pa ant to 2 Taking in Larceny, ch. 33. 


in Raden, ch. 34 ſect. 4. 


| Tai . 
in Tail 
| atute, ch i, 19. ſect. 4 


r the Lands of » * in Tail may be ſeiſed 


the Party die within the Year and | 


| 


Reſtitution on an Indictment of forcible Entry | 


0 not 2 by the general Words of 


Index to the Firſt Book. 


Tavern. _ 


The Keeper of one not to ſuffer Tippling, under Pain 
of 105. ch. 78, ſect. 17. 


None to tipple in one under Pain of 3s. and 44. ch. 
78. ſect. 21, | 


King's Licenſing of Taverns, not within the Statute 
of Monopolies, ch. 79. ſet. 22. 
Tax. See Allellment, and Bzidges, C. 


Tenant. 


How far he may maintain his Lord, & vice verſa, ch, 
83. ſect. 21, 22. We 


Tenement. 


The word Tenement too incertain in an Indictment of 


forcible Entry, ch. 64. ſect. 37. 


Tenure. 
How far one may be bound by it to 
(ch. 77. ſect. 2.) or other Highways ( 
8.) and in what Manner he 
ch. 76. ſect. 90. 


N 
(ch. 7. f 
ought to be {ndifted, 


Terroꝛ. 

What Circumſtances of Terror will make an 1 or 
Detainer forcible, ch. 64. ſect. 27, 30. | 
Every Affray, (ch. 63. ſect. 1.) criminal wearing of 
Armour, (ch. 63. A. 9.) and Riot, (ch. 65, ſect, 
4, 5.) muſt — Taeror of the People, See 
Robbery and UWozds, 


Teſt. 
Who are obliged to take it, ch. 8. ſed I, 2, 4. See 
Tranſubſtantiation, 


Theftbote, ch. 59. ſect. 3, 6, 7. 
Thief. See Larceny. 
Threats. See Wozds., 


Tilting. 
Where killing another in Tilting is felonious, ch. 293 | 
ſect. 8, 9. See ch. 22. ſect. 4. | 


Time. See Computation, Winde Night, and 
ch. 65. ſect. 3 


How it muſt be aſcertamed in 4 boah ch. 64. 


ſect. 42. 
: Tithes, 
Within the Statutes of forcible Entries, ch. 64. ſect. 31. 


Title. 


Contempts of the King's Title, how paniſhable. 
Contempts, E. 

Penalty of affirming that any Perſon hath a Title to 
the Crown, but by the Acts of Settlement, ch. 19. 
ſect. 44. 

The buying a pretended Title, an Offence at Common 
Law, ch. 86. ſect. 1. 

Feoffments and Gifts for Maintenance prohibited by 
T R. 2.9. ch. 86. ſeR. 2. 

Yet they are effectual between the Parties, ch. 86, ſect. 3. 

The Value of Hereditaments forfeited for contracting 
for them without a Year's prior Poſſeſſion in the 
Seller, unleſs the Buyer be himſelf in Poſſeſſion, ch. 
86. ſect. 4, 5, 6. 

Not material, whether any Suit be depending concern- 
ing the Lands, or not, ch. 86. ſect. 7. 

No Need to recite the en, yet a Miſrecital is fax 


See 


Rte Anceſtor's Recuſancy, ch, 10, ſe. 557 56. 


tal, ch. 86. ſect. 8. 
How | 
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How far necelſary to ſhew that the Buyer knew that 


the Seller' had not been in ren, for a Vear, 


ch. 86. ſect. 

It muſt be Aen. That the Right was N pretended, 
ch. 86. ſect. 10. 

You muſt ſhew the Value of the Land at the Time of 
the Bargain, ch. 86. ſect. 11, 

How far a Leaſe for Years is within the Statute, ch. 
86. ſect. 12, 13, 14, 16. 

A Sale of an unconteſted Poſſeſſion is ſafe, (ch. 86. 
ſect. 15.) Vet perhaps the Sale of an abſolute Pro- 
perty joined with a lawful Poſſeſfion, if the Title 
be diſputed, may come within the Statute, ch. 86. 
ſect. 16. 

An Explanation of the Clauſe, allowing thoſe in Poſ- 
ſeſſion to buy a Proteins Au ch. 86. ſect. 17. 


Token, 
Obtaining Goods b 
niſhed, ch. 71. ſect. 4, 5, 6. 


Taleration. See Pꝛoteſtant Diſſenters, 


N See Expoꝛtation, . Coin, 


Co2n, Sheep. 


Tranklubſtantiation. 
All Patrons and Schoolmaſters, and tolerated 4 Diſſenters, 
to make a Declaration againſt it, ch. 9, ſect. 4. ch. 
16. 7. ch. 16. 
againſt Popery, 
Traveller, 


The Offence of an Innkeeper in refuſing to receive a 


an ch. 78. ſect. 2, See Alehouſes, 
Traverſe. 


Where it may be taken upon a Traverſe, ch. 77. ſect. 5. 


Preſentments in a Leet, how traverſable, ch. 76. ſect. 
72, 84. 


A Juſtice” s Record of a Riot, where not traverſable, | 


ch. 65. fect. 17, 25,126, 

A Record of a Forcible Entry not traverſable, ch. 64. 
ſect. 8. 

Whoever has Power to try the principal Matter, may 

alſo try a Traverſe of any incidental Matter, neceſ- 
ſary for the Determination of it, ch. 64. ſect. 8, 
56, 58, 60, 63. ch. 65. ſe. 34. | 

How an Indictment of forcible Entry is to be traverſed, 
and what is to be done on ſuch Traverſe, ch. 64. 
ſect, 58, Eo, 66. 

"Inqueſt of Self-Murder, where traverſable, ch. 27. ſect. 
11, 12. See Pzeſentment, 


Treaſon, 
A. 
The ancient Diverſity of Opinions concerning High 


Treaſon, (ch. 17. ſect, I.) ſettled by 25 E. 3. ch, 


17. ſect. 2, 
The Clauſe concerning Treaſon, im- 
The King, mediately concerning the King, his 

Wife, or arg ge ch. 17. ſect. 3. 


What Subjects may be guilty of it, ch. 17. ſect. 4, 7. 


What Aliens, ch. 17. ſect. 5, 6. 
Compaſſing his Death, the Point of the Treaſon, ch. 


r | 
How manifeſted, ch. 17. ſect. 9, 1 


The King in Poſſeſſion, the King within this AQ, ch, 


17. 1c, It. 


The Opinions touching this in the Reigns of Edv. 4. | 


and Hen. 6. ch. 17. ſect. 12, 13. 
I 


y Means of falſe Tokens, how pu- | 


See Teſt and Declaration | 


| Whether Words ſpoken, . ch, Mp ſod. 35 905 


All Subjects indemnified for ite 

| Foo ch. 17. ſet. 14. bee fal. ; 

Allegiance due to him; and efery other whe | 
ch. 17. ern | 
inions touching this Matter at the 1 

i 17. fe. you ads 440 Ray 

Heir of the. laſt King within the AQ, before 0 
tion, ch, 17. ſect. 19. 


So wan Regnant, but not her Huſhang, c g 


agil, or married to one, exclude] from the c. 
ch. 17. Teck ie ö 
The Extent of the Clauſe concerning te Hig 
King's Js ch. 17, 8 22. 
| "i B. 
Treaſon in levying ar, by reſiſti | 
his Forces, (ch. 17. ſect. 2 i pol 
ſing to redreſs publick OY ch, 
What aſſiſting or joining in a Rebellion ſtul 
ſon, ch. 17. ſect. 26. 
Conſpiracy to levy War, ch. 17. ſecd. 2. 
Adherence to the King s Enemies, 4 17 i 
— a Rebel, Bid. 


| C -#54156 F 

Some Overt Act muſt . be. alledged in On 
every Indictment of High Treaſon, b 
ch. 17. TecL 29. ; 9 

What F acts amount to an Overt AR of d 


the King's Death, ch. 17: ſect, 9, 2 
Whether Words written do fo, ch h; 11 11 


Sc, 
The Clauſe concerning the King's Offen 


not to be extended by Equity beyond the 9 
ch. 17. ſect. 46, 47. 


dee Petit Treaſon, Pope, Con, Count 
| 1 Madman, Parliament, 
| H. Daths, and Soldiers. - 


Treaſure/Trove, | 
No Felony t to 9 11 it h W hy 334 


Trees. 


To be LN from Highways, ch. 7b. ( 
59, 60. 

| Boughs of Trees hanging over Highways, U 

8 ch. 76. ſect. 50, 52. 


' Treſpaſs. 


| Treſpaſſers on the Borders, where guly 
ch. 56. 
Tuſtifable to lay the Materials for repairing 19 
on the Land adjoining, ch. 77. ſect. 1. 4 
Force implied in every Treſpaſs, ch. . 1 
64. ſect. 25. | 
What ſhall be ſuch an Alteration of Pr 
bar an Action of Treſpaſs, ch. 33 fal 


Powdike, Peace, Affrays, Pars: 1 


Trial. 


Of Murder out of the Realm, (ch. 31. * 

Sea, (ch. 31. ſect. 12.) in different Coun al 
A = See Piracp, acts Traben 
| ue Venue, | 4 


Index tot 


the Church without giving 
| ch. 12. ſect. 7. 
a Papiſt to make ſuch Po 


t preſenting to 


to the Univerlitfy 
nts , of ; 


Truth. ou 
t of a Libel, ch. 73. . 6; 
fury, ch. 69. fed. . 
[3-2] them, ch. 33. ſect. 28. 


I required in Grand Larceny, ch. 33. ſeat. 
| 32, 33. See Robbery: 

Uenue, 
ch, 82. ſect. 25, 26; 


e of not coming to Church needs not be laid 
ertain Place, ch. 10. ſet, 5. See Place. 


ofſible Matter found in a 
ch. 30. ſect. 9. 


Urration, See Dffence. 
Uiqual. 
in the Statute of Foreſtalling, ch. 


Verdi&t ſhall be 


80. ſect. 


Weltalling, Jngrof.ng, Expoztation, Im- 
bi, and Uictualler, 


Uictualler. 


butter and Cheeſe by Retail, ch. 80. ſect. 1 1. 
is Victual at a reaſonable Price, ch. 80. ſect. 6. 
the Aſſize of Victuals, ch. 78. ſe. 6, 7. 
beuſes, Innholder, and Conſpiracy. 


Ai c Armis. . 
ry in an Indictment of forcible Entry, (ch. 
44.) not for ſtopping a Highway in one's 
ound, (ch. 76, ſect. 92.) nor in a Scire Fa- 
a 5 for keeping the Peace, ch. 
. Uiew. 

tions on View. See 


Traverſe. Alehouſes, Riots, 


Uillein. 
to ſteal one, ch. 33. ſect. 22. 


llancug Judgment, ch. 72. ſect. 9. 
Uiolence, 


«4%. 3 . > „1 N „55 
E = 4 Toleration Act, ch. 16. 
g ; | f „ 8 a ; ; 
te, how far liable to be ſeized for Recuſan- | 
"1 15 Tra pa the Repairs of Highways, 
employed, ch. 76. ſect. 25. . 
the Truſtee of an Avoidance of a 


. 4. 1 
What Violence will make an Entry 


IA Contract before the 


Force to lower its Price, ch. 17. ſect. as. 


pts in View of a Court. See Contempts, | 


W, 


he Firſt Book: _ 


C fe 4 oo ES. 
What Vidlencz will wich, ch; b 
ſect. 26. See Robbery, . ee ene 


Under⸗Sheritk. 85 
Where he may execute a Writz ch; 63; ſect. 7 


May preſent to the Churches belonging to Papiſts, ch. 
15. from ſect. 5 to ſet. 13. ch. 12. ſet. 7. 
Their Juriſdiction in reſpect of Alehouſes ſaved, ch. 
TH R994) M4. oe on 3 
Preachers licenced by them not to be diſturb'd, ch. 63. 
ſect. 29. ä | 
Whether the Words of a Statute making an Office 
void may not in ſome Caſes be conſtrued to make it 
only voidable as to Strangers, ch. 8. ſect. 3. | 


What it is in a ftri& Senſe, ch. 82. ſect. 1. 
What in a larger Senſe, ch. 82. ſeR. 2. 1 8 5 
Double the Sum on Non- payment ät a certain Day, 
not uſurious, ch. 82, ſect. 3. TY Gi 
The ancient Opinion, Puniſhment and Forſeitures of 
Uſury, ch, 82. ſeR. 4, 5. | „ 
No Action lay anciently on a Promiſe to Uſe 
ch. 82. beck. 6. . 5 ö 
Otherwiſe at this Day, it being not unlawful in it ſelf, 
ch. 82. ſect. 7. | 
By Statute, none ſhall take above the Rate of 5 I. per 
Cent. All Bonds, &c. for more ſhall be void, and 
the Taker forfeit treble the Value of the Loan, ch. 
| - $2, ſect. 8. SOT Page „ N 
Every Scrivener, &c. taking above the Rate of 5 c. 
for procuring of 100 l. or more than 15. for making 
the Bond, Oc. forfeits 20 J. ch. 82. ſect. 9. 
Statute, not within it, ch. 82. 
ſect. 10. | | 
A lawful Bond ſhall not be avoided by Corruption be- 
_ tween others, ch. 82. ſect. 11. . 
Nor by ſubſequent Corruption, ch. 82. ſect. 12. 
Computation ſhall be by Kalendar Months, ch. 82. ſect. 13. 
Voluntary Payment before the Day without Corruption, 
no Forfeiture, ch. 82. ſect. 14. . 
Annuity for Life, not within the Statute, ch. 82. ſect. 15. 
No Contract uſurious When the Lender hazards all, ch. 
82. ſect. 16. 1 a 
An Aſſurance on a lawful Agreenient ſhall not be a- 
voided by a Blunder of the Scrivener, ch. 82. ſect. 17. 


* 


of any bare Expectations, ch. 82. ſe, 18. 

The Reſervation of more than lawful Uſe on Non- 
payment of the Principal at the End of the Vear, 
not uſurious if there were not Contrivance to evade 
the Act, ch. 82. ſect. 19. | 

A Fine or Judgment in Purſuance of an uſurious Con- 
tract, voidable, ch. 82. ſect. 20. | — 

The Statute ſhall not be evaded by the Contrivance of 
different Conveyances, ch. 82. ſect. 21. | 

| Nor by that of making Part df the Uſe payable in the 

Name of Rent, ch. 82. ſect. 22. | 

Nor by that of reſerving lawful Intereſt on a ſecond 
Bond, according to the Penalty of a forfeited one, 
ch. 82, ſec. 23. 

The Manner of Pleading an uſurious Contract, ch. 
82. ſect. 24. | | 

Of laying an Information on the Statute, ch. $2. ſe, 
24, 25 


fired in Robbery, ch. 35. ſect. 9, 


| Where the Trial ſhall be, ch, 82. ſect. 26, 


4 L Where 


No Agreement ſhall be conſtrued corrupt on Account | 
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Where the Party may be an Evidence, ch. 82, ſect. 27. 
What Evidence is ſufficient, ch. 82. ſect. 28. 


Maggons. See Carriages and Carriers. 
; Waggoner. 
N OT to travel on a Sunday, ch. 6. ſect. 3 
Maik. 
No Felony to ſteal it before Seizure, ch. 33. ſect. 24. 
Waiver, 


The King, by ſeizing a Recuſant's Lands, waives the 
Power of ſeizing his Goods, &c. ch, 10. ſect. 14. 


See Pardon, 
Wales, 
Where a Murder in it ſhall be tried, ch. 31. ſect. 14. 


Walls, 
Burglary in Breaking the Walls of a Town, ch. 38. 


lect. I, 17. 
Breaking 'the Walls of a Church, a publick Ones, 


ch. 75. ſet. 4. 
War, See Treaſon, B. and Soldiers, 


Warrant. 


Muſt be under Seal, ch. 60. ſect. . 

How a Warrant for Surety of the Fours is to be exe- 
cuted, ch. 60. fect. 11, 12, 13. 

Where neceſſary in an Arreſt, ch. 28. ſect. IT, 12, 19. 

ch. 60. ſect. 9. ch. 63. ſeR. I7, 18. 

Not Murder to kill an Officer wanting a legal War- 
| rant, or illegally executing it, ch. 31. ſect. 57, 58. 


Warranty. 


One bound to warrant Lands may maintain the Tenant, 
ch. 83. ſect, 16. 


Warren, 
Where the Killing of Treſpaſſers in it may be juſtified, 
Ch. 28. ſeck. 15, 
Match. 


No Obligation on a Pariſh to keep Watch i in a new 
Way, ch. 76. ſect. 3. 


Mater⸗courſe. 


The Change of a Water-courſe changes a Highway 
through the bg! ch. 76. ſet. 4. See Wzidges 


and Wighwars, H . 


Uatermen. 
A far allowed to work on a r, ch. 6. ſeet. E 


Way, 
The different kinds of Ways, ch. 76. in the Preamble, 
and ſect, I. | 
Weapon. 
Penalty of ſtriking with or drawing a Weapon in a 


Church or Court. See Affraps, E, Contempts, 
and Armour. | 
What ſhall be called a Weapon drawn, ch. 30. ſect. 8. 


Lawful to make uſe of neceſſary Weapons to ſuppreſs a 


Index to the Firſt Book. 


| Not material-in R * 
; drawn, ch. 24. 87 


I 


| Weaver, 
| Where guilty of Larceny," I 33: k 
Mi or be 


| wy C 7 
Not lawful to opel it to arteſt ns 1 F 
See ch. 38. ſect. 4. and <0 


Wine, See Taverns, Uitual * 


1 4 
þ N 


Witch and itheraf a 


Witnefs, i 
How far liable to a Proſecution fa Gti 
ju See Conſpiracy an 
Wiese a Party to 2 888 be 
neſs againſt the Uſufer, ch. 82, ſod. yf 
The Offence of diſſwading a Wim 
dence, ch. 21. ſect. 15. 1 
Whether Popiſh Recuſants ami In ol 
ch. 12. ſet, 6. See Ave 5 


Wen. 


The Offence of exporting it, * a 


Amount not to an Affray D ati 4 


ch. 63. ſect. 2. | + 
Yet hot or threatening Words m 
to bind to the Peace, (ch. 60% LY y 
priſon the Party till his Heat aal 
ſect. 14. iq 1 
Alſo may make an Entry E 
. 28, 30.) or an e 


5. 

What Words will forfeit a Re * 
Peace, (ch. 60. ſect. 21, 7 br & 
ch. 61. ſect. 3. a 

Whether any Words amount to an On 
Treaſon. See Treaſon, C. * — Y 

Not neceſſary to have Words ain 
_ a Libel, ch. 73. ſect. * 


Wound, 3 1 

Where the Wounding another may bel 
cuſed, ch. 60. ſect. 23, 26, 27.06 
ch. 65. ſect. 21, See Bail, 1A 


1 
** 8 18 
25 be ; 4 


Not Felony to ical it before Seizure, d. 


* 


Writing, See _—_ 7 


Writings. | 
No Felony to ſteal them, ch. 3þ al 


* 


Riot, ch. 65. ſect. 21. 
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